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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ISHMAEL CLARK-WILLIAMS ,
Plaintiff,

V.
WASHINGTON METROPOLITAN AREA Civil Action No. 14-9(RDM)
TRANSIT AUTHORITY and
AMALGAMATED TRANSIT UNION
LOCAL 689

Defendants.

MEMORANDUM OPINION

Plaintiff Ishmael Clarkwilliams lost his jobas a bus driver for the Washington
Metropolitan Area Transit Authority “WMATA”). He filed a grievancetwhis union,
Amalgamated Transit Union Local 689 (“Local 689" hish negotiated &ettlement Agreement
with WMATA on his behalf.The Settlement Agreement provided tG¢ark-Williams would be
reinstated-but only if he passed a background check under WMATA'’s new Background
ScreeningPolicy. ClarkWilliams informed Local 689 that head an existing criminakcord
(which he had previously disclosed), lautnion official allegedly assured hithatit would not
pose a problem. It did pose a probleViMATA determiredthat ClarkWilliams’s criminal
history rendered him ineligible, and, on that basideclined to reinstate him. Local 689 then
challenged thdinding in arbitration. The Board of Arbitration, however, sided with WMATA,
concluding thait had properly applied the Background Screening Policy and had not breached

the Settlement AgreemenClark-Williams was not reinstated
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Clark-Williams then brought this lawsuit against both WMATA and Local 689
(collectively, “Defendants”). He allegéisat WMATA breachedhe terms of its collective
bargainingagreement with Local 689 and that Local ®8achedts duty to provide Clark-
Williams with fair representatianAll three parties have now moved for summary judgment.
Because Cladwilliams has failed to identify any factual basistagygesthat WMATA
breached the collective bargaining agreement, and because such a breach is an essential el
of his claims against both WMATA and Local 689, the Court will gi2efierdants’ motions,
deny ClarkWilliams’s motion, and enter judgment for Defendants.

. BACKGROUND

A. The Collective Bargaining Agreement(“CBA”) Between Local 689 and WMATA

Local 689 is a labor union “organized for the purpose of collective bargaining with
WMATA.” Dkt. 30 at 3. Its relationship with WMATA is governed by a “collective bargaining
agreement,” or “CBA The CBAappears to set forth procedures by which WMATA employees
can file grievances with Local 689, and through which Local 689 can pursuagtiessceon
those employees’ behalSeeDkt. 304 at 3(CBA table of contents)The full text of the CBA,
however, is not before the Court. The parties have provided only the table of contents and the
first two pages,seeDkt. 30-4 at 3-12; Dkt. 31-1 at 79-81, and those pag@stainonly a single

relevant provision. That provision is CBA section 102(b), asthiesn relevant part:

1 The version of the CBA that WMATA submitted expired before the relevant evehktplace.
SeeDkt. 31-1 at 79. Local 689’s submitted version does not tistteat all. SeeDkt. 30-4 at 2.
The versions appear identical, however, and no party has objected that eitheraestnddre
Court will assume for purposes of tliscisionthat both versions accurately represent the
contents of the operative CBA.



[Local 689] acknowledges that all matters pertaining to the management of
operations, including. . the hiring and establishment of standards for selection and
gualification of employees,. . and the development and enforcement of reasonable
rules and regulations regarding employment are the prerogatives of [\&vakhd

are reserved by [WMMATA] unless expressly wad by specific provisions of this
agreement, or by the past practices of the parties.

Dkt. 30-4 at 11-12accordDkt. 31-1 at 81.

B. The Settlement Agreementind the Background Screening Policy

Clark-Williams worked as a bus driver for WMATA starting 8eptembe2007. Dkt. 30
at 3. At the time he was hirethe disclosedhat he was on probation, having pleaded guilty to
criminal conductin New Jerseyld. Clark-Williams allegedly servethe next three and a half
yearswithout incident, “other than minor customer complaints” and “one violation of the anti-
violence workplace policy.” Dkt. 1-3 at 2 (Compl. § &®n February 4, 2011, however,
WMATA terminated ClarkWilliams for “violations of . . . the WMATA Employee Handbook,”
Dkt. 30 at 4apparentlyon the ground that he had allegedly accepted workers’ compensation
payments to which he was not entitledeDkt. 34-3 at 4

Local 689 protested Clark-Williams’s discharge on his behalf, and, in May 2012,deache
a Settlement Agreement with WMATAJ.; seeDkt. 34-4at2—4. That Agreement provided
thatWMATA would reinstateClark-Williams, subject to certain conditions. Dkt. 30 at@ne
of those conditions waSlark-Williams’s successful completion backgroundscreening
pursuant to WMATA’s Background Scre@wolicy/Instruction7.40/0 (“the Background
Screening Policy”) Id. Specifically, the Settlement Agreement provided that:

The Grievant [ClariWilliams] will undergo background screening pursuant to P/I

7.40/0, and his/hereinstatement will be contingent upon his/her meeting the
standards set forth in this policy and appendices.

Dkt. 344 at 2 The Settlement Agreement was signed by a representative fromMANMAd by

Anthony Garland, the shop steward for Local 68¢he ime. Id. at 4.



The Background Screening Poliftg which the Settlement Agreemeeferred) had

become effectivéive months earlieon December 22, 2011. Dkt. 34-2 atlPprovided in

relevant part:

3.00

DEFINITIONS ...

3.02

3.03

3.05

5.00

Background Screening defined as the process for authenticating and
verifying the information supplied to [WMATA] and is used to determine
eligibility for employment or transfer to another position based on the duties
of the position. The components of a screening include: . . .

(c) Criminal Convictions A national search of criminal history. .

Candidateis defined as either external or internal as follows:

@) External Candidateis an external applicant who is under
consideration for employment and who hathatized[WMATA]
to perform the required screenindgsor the purposes of this policy,
returning employees who are under consideration for reinstatement
are considered external candidates .

Criminal Convictionis defined as a crimingrosecution whicltoncludes
in a judgment of guiltyincluding a plea of guiltyno contest, or probation
before judgment. . ..

PROCEDURES

5.01

External Candidates

@) External candidates will undergo a screening to determine eligibility
for employment based on the requirements of the position in
accordance with Section 3.02 of this policy.

(b) External candidates, who are returning employees, are required to
complete and submit an application for employment and authorize
[WMATA] to conduct the required screenings. . . .

(c) Any criminal convictions and other relevant negative information
will be evaluated to determine eligibility in accordance with
Appendices A—@ this policy.. . .



5.02 Internal Candidates

€)) Internal candidates. . will undergo a screening prior to selection in
accordance witl\ppendices A—©f this policy. . . .

3) Records of arrests and convictions discovered as a result of

a screening will be reviewed in accordance wWigipendix D

to this policy.
Dkt. 30-3at 4-5, 7-8(emphases addedYAppendix A” to the Policthenexplained that felony
convictions for “[dssault” and “[r]eceiving [s{olen [gloods” were “[p]ermanent
[d]isqualification[s]” for the position for bus operator. Dkt. 31-1 at 32. Although “Appendix D”
furtherprovided that “[c]onviction(s) that were disclosed on the original . . . application for
employment . . will be excluded from further review,” Dkt. 31-1 at 34 (emphasis removed), the
Policy provided that Appendix Rppliedonly toscreenings oéxistingemployeesand not to
“returningemployees” like Clar®WVilliams, seeinfra Part lll.A. The Policy was alsprefaced
with a “Staff Notice,” which stated that “[e]mployeesnstatedpursuant to . .a decision by
management are .considered external candidates and will be screened in accordance with the
policy.” Dkt. 342 at 2(emphasis added).

According to ClarkWilliams, “[ijmmediately prior to signing the Settlement

Agreement,” Garland “askdlark-Williams] if [he] had disclosed [his New Jersey criminal
record when [he] was hired by WMATA.” Dkt. 33 at 10—{Clark-Williams Decl.§ 2). Clark
Williams saysthat he informed Garland that he had discldssdecordand that Garland then
“advised [him] that such previously disclosed violations would not prevent [his] teimsat to
WMATA employment under the Settlement Agreementl” Garlard, for his part, disputes that

such a conversation occurratithat time SeeDkt. 34-5 at 2 (Garland Decl.9). He says that

“the issueonly came up’after the Settlement Agreemdradalready beeexecuted.Id.



C. The Failure to Reinstate Clark-Williams and the ResultingArbitration
Clark-Williams subsequently failed the background che€ke screening “revealed that
on May 13, 2005, [Clariilliams] wasconvicted of Aggravated Assault—Serious Bodily
Injury and Receivig Stolen Property,Dkt. 35-1 at 2see alsdkt. 31-2 at 1-2 (same), both of
which were felonies, Dkt. 31-1 at 12As a result, WMATA declined to reinstate hirbkt. 30 at
4. Hethen filed a grievancprotesting that decisignvhich Local 689 took to arbitratiord.,
presumably in accordance with the CBA'’s dispute-resolution procedures. On June 21, 2013, the
Board of Arbitration ruled that WMATA had properly applied the Background Pahclghat
WMATA accordingly had not violated the Settlementé&gmnent by failing to reinstate Clark
Williams. Dkt. 30-2at 19-20.
D. The Current Litigation
Clark-Williams subsequently brought this action in D.C. Superior Court against
WMATA and Local 689 as well as against Garland (althoulgaclaims againsGarland have
since beerismissed) His complaint isbrief, and thughe Court will quote in full what it takes
to be the kewllegations
CLAIM 1 AGAINST LOCAL 689. ..
10. Immediately prior to signing the Settlement Agreement for Local 689, Mr.
Anthony Garlad, . . . discussed the New Jersey Violations with Plaintiff,
and Mr. Garland asked if Plaintiff had disclosed those matters when he was
hired, and Plaintiff affirmatively answered. Mr. Garland advised Plaintiff
that such previously disclosed violations would not prevent Plaintiff's
reinstatement under the Settlement Agreement.
11. On about July 31, 2012, WMATA notified the relevant parties that Plaintiff was
not eligible for reinstatement because “an offense reported on his re¢ard [is
permanent disquidiler for employment.” That offenseés the New Jersey

Violations.

12.  The effect of conditioning that Settlement Agreement on the application of
WMATA'’s Policy P/l 7.40/0 caused Plaintiff not to be reinstatealely because



13.

14.

15.

16.

17.

18.

19.

22.

23.

24,

25.

of the New Jersey Violations which had been excused by WMATA when it hired
Plaintiff about 5 years previously.

Plaintiff filed a grievance which was denied. Local 689 voted that Plaintiff's
Grievance be arbitrated.

In its Opinion and Award . . ., the Board . . . deRlkintiff's Grievance.
The Board’s determinations [were] conclusive on the parties thereto.

Local 689 does not oppose WMATA'’s Policy P/I 7.40/0 in its collective
bargaining with WMATA pursuant to the CBA.

Local 689 has statutory duties to Plaintiff under the National Labor
Relations Act to represent him fairly both in its collective bargaining with
WMATA and enforcement of the CBA.

In the CBA, both WMATA and Local 689 have contractual duties to deal
with Plaintiff in good faith and witlfundamental fairness.

Local 689 violated such duties by its failure to oppose WMATA'’s Policy
P/1 7.40/0 generally and with respect to Plaintiff's General Grievande a

its processing, and by its failure to oppose and prevent the application of
such Pbicy against Plaintiff.. . .

CLAIM 2 AGAINST WMATA . ..

In its employment contract with Plaintiff, WMATA has duties to deal in
good faith and provide fundamental fairness toward Plaintiff.

In the CBA, both WMATA and Local 689 have dutiesieal with Plaintiff
in good faith and with fundamental fairness.

WMATA violated such duties by its application of WMATA'’s Policy P/I
7.40/0 in the Settlement Agreement and with respect to Plaintiff's
Grievance.

WMATA violated such duties by not taking any action against Mr. Garland
for his advice to Plaintiff in connection with the Settlement Agreement.

Dkt. 1-3at 3-4 (Compl.). WMATA timely removed the action to this Court pursuant to the

WMATA Compact, Pub. L. No. 89-774, 80 Stat. 1324, 1350 (1966) (codified at D.C. Code

§ 1-2431 (1981)). DKt. 1.



Local 689 (but not WMAA) thereafteffiled a motion to dismiss, Dkt. 3, which the
Court grated in part and denied in padeeClark—Williams v. Local 689, Amalgamated Transit
Union, 37 F. Supp. 3d 361 (D.D.C. 2014) (Boasberg, J.). In that opinion, the Court dismissed
the claims againgbarland and held “as a matter of law that [Local 689] did not breach any duty
in its representation” of ClafWilliams “in connection with the arbitration.ld. at 366—67.The
parties then engaged @émghtmonths of discoveryseeDkt. 8; Minute Order of Sept. 12, 2014,
after whichClark-Williams sought leave to file an amended complddit. 19. The Court
denied ClarkWilliams’s motionto amendon the grounds that his proposed additions to his
existing claims were “substanceless,” that his proposed additional claimsntierely and
futile, and that adding his proposed new defendant “would result in undue delay and prejudice”
and “would also be futilé Clark-Williams v.WMATA No. 14¢€v-99 (RDM), 2016 WL
4186810, at *3, *4, *5-6 (D.D.C. Feb. 16, 2016) (Moss, J.). The Court subsequently set a
summary judgment briefing schedule.

All three parties have now movéal summary judgmentWMATA and Local 689 both
filed motions for summary judgment, Dkts. 30 & 31, as well as replies, Dk&.3% Clark
Williams filed a single brief, which he designated as a combined-orosen for summary
judgment and opposition to both Defendants’ motions, and which is less than five pages long.
Dkt. 33 at 4-8. He waived his opportunity to reply. Dkt. 36.

. LEGAL STANDARD

The movingparty isentitled to summary judgment under Federal Rule of Civil Procedure
56 if it can“show] that there is no genuine dispute as to antena fact and [that jtis entitled
to judgment as a matter of law.” Fed. R. Civ. P. 56(a). When, as here, the plainsifingear

ultimate burden of proof, but the defendant has moved for summary judgment, the defendant



“bears the initial responsibiyi’ of “identifying those portions” of the record that “demonstrate
the absence of a genuine issue of material facelotex Corp. v. Catretd77 U.S. 317, 323
(1986). A fact is “material” if it could affect the substantive outcome of the litigatee
Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986). And a dispute is “genuine” if the
evidence is such that a reasonable jury could return a verdict for the nonmovingSeartgcott

v. Harris, 550 U.S. 372, 380 (2007). The Court, moreover, must view the evidence in the light
most favorable to the nonmoving party and must draw all reasonable inferencepanrtiist

favor. Talaverav. Shah638 F.3d 303, 308 (D.C. Cir. 2011).

“Although summary judgment is not the occasion for the cowsteigh credibility @
evidence, . . summary judgment is appropriate if the nonmoving party fails to make a showing
sufficient to establish the existence of an element essential to thas padg, and on which that
party will bear the burden of prooftaial.” Id. (internal citations and quotation marks omitted).
The nonmoving party’s opposition, accordingly, must consist of more than unsupported
allegations or denials and must be supported by affidavits, declarations, or othetesdm
evidence, seattg forth specific facts showing that there is a genuine issue for 8&di-ed. R.

Civ. P. 56(9; Celotex 477 U.S. at 324. That is, once the moving party carries its initial burden
on summary judgment, the nonmoving party must provide evidence that would permit a
reasonable jury to find in its favo6ee Laningham v. U.S. Na®i3 F.2d 1236, 1241 (D.C. Cir.
1987). If the nonmoving party's evidence is “merely colorable” or “not significantlyative,”
the Court should grant summary judgmehiberty Lobby 477 U.S. at 249-50.
lll. ANALYSIS
Clark-Williams's two claims are closely relatedn oneclaim, healleges that WMAA

breachedits collective bargaining agreement witbcal 689 by, among other thingsefusing to



reinstate ClarRWilliams after he failed thbackground test. Dkt. 1-3 at4 (Compl. 1 24-25).
In the other, halleges that Local 689 breachi&lduty of fair representation in the course of the
grievance and arbitration procedd. at 3(Compl. {1 16-19).

The Supreme Court addressed claims of this tyjel€ostello vinternational
Brotherhoodof Teamsters462 U.S. 151 (1983)See also, e.gMalloy v.WMATA 187 F. Supp.
3d 34, 42 (D.D.C. 2016)DelCostelloexplainsthat in the ordinary course, a union member who
wants to sue his union or his employer must exhaust “any grievance or anbitegtiedies
provided in the collective bargang agreement.”462 U.S. at 163The employee is then
typically “bound by the result according to the finality provisions of the agmeraed entitled
to only “very limited” judicial review.ld. at 164. More completaeview is availablehowever,
“when the union representing the employee in the grievance/arbitration proceadumesach a
discriminatory, dishonest, arbitrary, or perfunctory fashion as to breach its daty of f
representation.ld. Under those circumstances, the employee “mayglsuit against both the
employer and the union, notwithstanding the outcome or finality of the grievancetcatembi
proceeding.”ld.

Claims of this type-which are known as a “hybrid3)1/fair representation clairhs-

thus invole two distinct caused action:one against the employer for breacltonhtractunder

2 One paragraph of the complaatsorefers toWMATA'’s duties to ClarkWilliams under his
“employment contract."SeeDkt. 1-3 at 4 (Compl. { 22). As far as the Court can tell, this is the
only referencdo that contrachnywhere in the record. ClaWilliams certainly has not

described what that contract entajladd he has not alleged faetmuch less offered any facts

in his motion for summary judgment and opposition to Defendants’ motion—supporting a claim
for breach of the employment contradio the extent that ClasWilliams’s claim regarding his
employment contract diffefrom hisclaim regardinghealleged breach of the CBA, the Court
deems those allegatiomssufficient as a matter of laweeFed. R. Civ. P. 8(aAshcroft v. Igbal

556 U.S. 662, 678 (2009), or, in thkernative abandonedseg e.g, Aragon v. Tillerson--- F.

Supp. 3d--, 2017 WL 721973, at *5 n.4 (D.D.C. Feb. 23, 2017).
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§ 301 of the Labor Management Relations Act (codified at 29 U.S.C. § 185), and one against the
union for breach of the duty of fair representation, which is implied under the Natidwal La
Relations Acfcodified at29 U.S.C. 88 151-169)d. But “the two fauses of action] are
inextricably interdependerit Id. at 164—65(internal quotation mark omitted)To prevail
against eithefdefendarit” the employee “must not only show that [his] discharge was contrary
to the contract but must also carry the burden of demonstrating a breach of duthiothé
Id. at 165 (internal quotation marks omitted). In other woldsemployeenust proveboth
causes of action to prevaih either oneld.

Because the Court concludes tG#drk-Williams camot succeed on the first of these
prongs—that is, that WMATA breached the collective bargaining agreemgmeed not reach
the second prong. In partian) as explained below, Clakkilliams’s hybrid claim fails
because he has not produced evideudicient to create a triable issue of fastto whether
WMATA breached its collective bargaining agreement with Local 689. His leampresents
two theories of breach. First, it alleges that WMATA breached the CBA thtfthgh
application of [the Background Screening Policy] in the Settlement Agreeméntith respect
to [Clark-Williams’s] [g]rievance.” Dkt.1-3 at 4 (Compl. 1 24). Second, it alleges WMATA
breached the CBA by “not taking any action against . . . Garland for his [alleged.rate]
advice to [ClarkWilliams] in connection with the Settlement Agreement.” DkR at 4 (Compl.
1 25). Neither theory survives summary judgment.

A. Whether WMATA'’s Application of the Background Screening Policy Constituted
Breach of the CBA

The first theory—e., that WMATA breached the CBA lrgquiring ClarkWilliams to
undergo a background check as a condition of his reinstatete¢etmininghat Clark

Williams failedthatbackground checlandthenfailing to reinstate hinas a result-is

11



foreclosed by théext of the CBA itselfor at least the portion dhe text that the parties have
provided). As WMATA points ouseeDkt. 31-1 at 4-5,and ClarkWilliams does not
meaningfully contesseeDkt. 33 at 4-8the CBAgives WMATA plenary control ovethe
hiring and establishment of standardsdelectionand qualification of employees,” Dkt. 31L-at
81. The relevant portion of the CBA provides:
[Local 689] acknowledges that all matters pertaining to the manageohent
operationsjncluding . . .the hiring and establishment of standards for selection
and qualification of employees.. are the prerogatives of [WMATA] and are

reserved by [WMATA] unless expressly waived by specific provisions of this
agreement, or by the past practices of the parties.

Id. (CBA 8§ 102(b))(emphasis added)Given thatany “[ijnterpretation of a contract . must
begin with the plain meaning of [its] languagArh. Fed’n of Gov'Emps, Local 2924 v. Fed.
Labor Relations Auth470 F.3d 375, 381 (D.C. Cir. 2006yMATA has produced competent
evidencehat theapplication othe Background Screening Polity ClarkWilliams was
“reserved excisively for WMATA under the CBA,” Dkt. 31- at § suchthatWMATA'’s
manner of doing soannot constitute breaéhThe burdenaccordingly shifts to ClarkWilliams

to produce countervaiig evidencesuch as other “specific provisions” of the CBrat

3 WMATA further argues that the Court must defer entirely to the Board’s firiatg
WMATA did not violate the Settlement Agreement by not reinstating Slditkams. SeeDkt.
31-1 at 5-6; Dkt. 35 at 2—3see alsdkt. 30-2 at 19-20Koarddecision). But that finding does
notspeak directly t@uestion at hand, which is whether failing to reinstate Gldilkams
constitutedabreachof the CBA And, in any eventptal deference is inappropriate in the
context of this hybrid § 30fHir representation claim. Because ClavKliams must provéoth
aspects of the claim to prevail, th&@1 portion of his clainultimatelyrestson the hypothesis
that Local 689 breached its duty of fair representation in the arbitration progeBdiCostellg
462 U.S. at 164—-65. Deferring to the arbitrator’s decision in such a case would produce
precisely théunacceptablenjustice” that theénybrid § 301fair representation claiswere
created to avoidld.; seealso id.at 164 (“[W]hen the union representing the employee in the
grievance/arbitration procedure acts in such a discriminatory, dishonesgrgrlar perfunctory
fashion as to breach its duty of fair representation . . . , an employee may bringisisit laoth
the employer and the uniomgtwithstanding the outcome or finality of the grievance or
arbitration proceedind) (emphasis added).

12



“expressly waive” section 102(kr evidence of “the past practices of the parties.” Dkil 2
81;see Celotexd77 U.S. at 324.

But Clark-Williams’s five-pagecrossmotion and oppositioidentifiesno contrary
evidence SeeDkt. 33 at 4-8. Instead, he pointsatdifferent section of the GB—section
104(d)—which he says provid#dsat no employee will b&lischarged, suspended, or otherwise
disciplined. . . without sufficient cause.ld. at 6. (No party has supplied the Court with section
104 of the CBA agreement, but the Court will asstina¢ itcontairs such a provision.As far
as the Court can discern, Clankliams argues that WMATA breachesction 104(dby
ignoring “Appendix D” to the Backgrounficreening Policyresulting in ClarkWilliams'’s
wrongful “dischargf.” Dkt. 33 at 6. And “Appendix D” doesn a vacuum, seem relevant: It
is titled, “Review of Arrest & Conviction Records,” angrovides that “[c]lonviction(s) that
were disclosednthe [employee’s] original . . application for employment . . . will be excluded
from further review.” Dkt. 34-2 at 13 (emphasis removed).

The problemwith Clark-Williams’s section 104(dargumenthowever, is that Appendix
D did not apply temployees in hisircumstances Under theBackground Screeningolicy’s
plain terms,'Appendix D” governed eligibility screenings internal candidatesbut not those
of externalones. CompareDkt. 34-2 at §Policy 8 5.02) Procedures foscreening Internal
Candidates) (providing that “[r]Jecords of arrests and convictions discoasr@desult of a
screening will be reviewed in accordance wittpendix Dto th[e] policy”) with id. at -8
(Policy 85.01)(Pracedures for Screening External Candidafes)viding no similar assurangce
TheBackground Screenirngolicy made clegrmoreoverthat it treatecemployeeseeking
“reinstatement,” likeClark-Williams, as “external candidat¢ See, e.g.Dkt. 342 at 2(Staff

Notice Regarding Policy) (“Baployees reinstated pursuant to a.decision by managemeare

13



also considered external candidatgsd. at 3 (Policy 8.01(a)2)) (defining “[e]xternal
[c]andidates” to includg[r] eturningrepresenteémployeesvho have been reinstated or are
under consideration for reinstatement by management degjsibrat 4 (Policy 83.03(a)) (“For
thepurposes of this policy, returning employees who are under consideration forteenesta
are considered external cand®®”); see alsdkt. 344 at 2 (Settlement Agreement)
(“[R]einstatemenwill be contingenupon[Clark-Williams] meetingthe standardset forthin

[the Background Screening Policy].”) (emphasis added). In other words, the Policy’s plai
terms requiredhat ClarkWilliams be treated as a new applicémtthe position, rather thaas
anexistingemployee. So, under the Policy, WMATA was within its rights to consider Clark-
Williams’s prior criminal convictions afresh.

Because Clarilliams has articulated nothergrounds on which WMATA could be
found to have breached the CBA through its applicatidgh@Background Screeniriplicy,
and has failed to identify any genuine issue of material dispefendants are etigd to
summary judgmerds to ClarkWilliams’s first theoryof breach

B. Whether WMATA'’s Failure to “ Take Action” Against Garland Constituted Breach
of the CBA

Clark-Williams also faikto carry his summary judgment burden with respect to his
second theorgf alleged breach of the CBAi.e., that WMATA breached the CBA “by not
taking any action agairisGarland, the union employee who allegeatigledClark-Williams.
SeeDkt. 1-3 at 4 (Compl. 1 25)What “action” WMATA could have takeagainst a union
official for providing allegedly bad advice to a member of the union, and how any sucm™acti
could have helped ClaM/illiams, is left to the imaginationAlthough the Court has before it
three different motions for summary judgment—including one file@layk-Williams—not one

of thosefilings addresses thisllegation in the complaintSee generallipkt. 30 at 10-15; Dkt.
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31-1 at 4-7; Dkt. 33 at 4-8; Dkt. 34 at 4-12; Dkt. 35 at 1-4; Dkt. 36 at 1-etalseClark-
Williams was on sufficient notice of the neediat forwardevidence to support this theory—
and to provide some cogent explanation of the theogtheg failed to do sd)efendantsare
entitledto summary judgment on the issue.

Although “a party seeking summary judgment always bears the initial resgibneib
informing the district court of the basis for its motio@elotex 477 U.S. at 323, when the
nonmoving party will bear the ultimate burden of proof at trial, the magvanty’sinitial burden
of production is slight. It “may be discharged by ‘showingftat is, pointing out to the district
court—that there is an absence of evidence to support the nonmoving party’sldage325.
The Court itself may enter summaryggmentsua spontemoreover, “so long as the losing party
was on notice that she had to come forward with all of her evidehteat 326. Once the
moving party makes this minimal, initial showing, Rule 56 “mandates the entrynofaty
judgment . . . against a party who fails to make a showing sufficient to establestistemce of
an element essential to that patyase, and on which that party will bear the burden of proof at
trial.” 1d. at 322. “In such a situation, there can be ‘no genuine igs to any material fact,’
since a complete failure of proof concerning an esseglgalent of the nonmoving parsytase
necessarily rends all other facts immaterial.ld. at 322—-23.

WMATA satisfied its initial summary judgment burden by “pointing”do the Court
that“[Clark-Williams] cannot prove that there was any breach of contract by WMATA.” Dkt.
31 at 1;see also, e.gDkt. 3141 at 6 (arguing that “Plaintiff cannot, as a matter of law,
demonstrate any breach of the CBA by WMATA, and this &one compels dismissal of the
entire caseagainst both Defendants”). Although neither WMATA nor Local 689 specifically

addressed Clarlvilliams’s allegation that WMATA breached the CBA by failingtéde action
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againstGarland, both Defendantsade atar that they were seeking summary judgment as to the
entireactionand that they took the position that ClakHiams had failed to adduce evidence to
support any aspect of the alleged breach of the CBA (or any other aspect ahig¥ Gze,

e.g, Dkt. 30 at 5 (There are no disputed material facts and the Defendants are clearly ¢mtitled
prevail as a matter of laly, Dkt. 31-1 at 4 (“Plaintiff cannot, as a matter of law, survive
summary judgment as to the requigtement on whichhe bears thburden of proof, of
demonstrating breach of the collective bargaining agreement against WMA'Even more to

the point,it is difficult to discern what else Defendants might meaninghdlye done, given the
paucity and implausibility of thallegation at issuet certainly was notheir responsibility to
explain what ClarWilliams mighthave meanivhen he allegethat “WMATA violated [its

duties under the CBA] by not taking any action against . . . Garland,” Dkt. 1-3 at 4 (Gompl
25), in order to then rebut that single, obscure allegatimany event, it is safe to conclude that
Clark-Williams was*on notice of what [he] had to present in order to defeat [Defendants’]
motions].” Bush v. District of Columbj&b95 F.3d 384, 387 (D.C. Cir. 2010).

The burden thus falls on Clakiilliams to provideevidence osomematerial fact from
which a factfinder could conclude that WMATA breached the CBA by failirigke action
againstGarland. Clark-Williams has not done sdAspects of this claim that ClaiW/illiams has
failed to support—or even to explainraelude such criticatomponents as (1) the portion of the
CBA he contends required WMATA take"action” against Garland?) how any such duty
was triggered, (3WwhethelWMATA was aware of the advice that Garland provided to Clark
Williams at the relevant time, (fyhat “adion” WMATA was required to take, and (5) how any
such “action” might have helped Clawilliams. This “complete failure of proof concerning an

essential element of the nonmoving party’s case necessarily rendergiafaots immaterial,”
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Celotex 477 U.S. at 323, so the Court will grant summary judgment in favor of Defendants as to
whether WMATA breached the CBén this theory.
% * *
Defendantdiave therefore demonstrated that no genuine question of material fact exists
as to whether WMATA breached tl#BA and, thus, WMATA is entitled to judgment as a
matter of law And, because Clark-Williams must prove that WMATA breached the CBA in
order to prevail on his hybrid 8§ 304aif representation clairsgee DelCostello462 U.S. at 165,
Local 689 isentitled to judgment as a ntatt of law on ClarkWilliams’s breach of duty of fair
representation claim as wels a result, it is not necessary for the Court to address the separate
guestion whether Local 689’s “conduct toward” Cl&Hiams was “arbitrary, discriminatory,
or in bad faith.” See Vaca v. Sipe386 U.S. 171, 190 (1967Both defendants are entitled to
judgment.
CONCLUSION
The Court willgrantDefendants’ motions for summary judgment (Dkts. 30 & 31), will
deny ClarkWilliams’s crossmotion forsummary judgmen{Dkt. 33) andwill enter judgment
for Defendants.

A separate order will issue

/s/ Randolph D. Moss
RANDOLPH D. MOSS
United States District Judge

Date: March25, 2017
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