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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN COUNCIL OF LIFE
INSURERS,

Plaintiff, Civil Action No. 14-cv-1138 (BAH)
V. Judge Beryl A. Howell

DISTRICT OF COLUMBIA HEALTH
BENEFIT EXCHANGE AUTHORITY et al,

Defendants.

MEMORANDUM OPINION

This case raises a constitutional challetaythe funding mechanism enacted by the
District of Columbia to continue the operatiasfghe District of Columbia Health Benefit
Exchange (the “D.C. Exchange”) beginning on January 1, 200h6.D.C. Exchange was
established under the auspiceshe#f Patient Protection and Afftable Care Act (“ACA”) to,
inter alia, “[e]nable individuals and small employecsfind affordable and easier-to-understand
health insurance;” “[f]acilitate the purchasedssale of qualified health plans;” “[rleduce the
number of uninsured;” and “[a]ssist indilials and groups to access programs, premium
assistance tax credits, and cost-sharing resh&ti Health Benefit Exchange Authority
Establishment Act (“Establishment Act”), D.C. Code § 31-3171.02. Indeed, the D.C. Exchange
currently facilitates accedo health care for approximatéd®,000 residents of this jurisdiction.
SeeCompl. 1 44, ECF No. 1. To ensure suffici funding for the operations of the D.C.
Exchangewvhen, after December 31, 2014, all fedeualding assistance ceases, the District
passed two separate laws, thealh Benefit Exchange Authority Financial Sustainability

Emergency Amendment Act of 2014 (the “Emergency Amendment Act” or “EAA”), D.C. Act
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20-356, and the Health Benefit Exchangehuity Financial Sustaability Temporary
Amendment Act of 2014 (“TAA”), D.C. Act 20-256p0th of which authorize a Health Carrier
Assessment (the “HC Assessment”) on healthrarsze issuers doing significant business in the
District, even if those issuers dot participate, or sell prodwceligible for sale, on the D.C.
Exchange.ld. {1 45-47.

The plaintiff, American Councif Life Insurers (“ACLI"),a trade association with
approximately 300 member insurance congsioperating throughout the United States,
including the District of Columbia, filed this s@gainst the District of Gombia, the District of
Columbia Health Benefit Exchange Authorithi€t“Authority”) and various D.C. government
officials in their official capaciti€s(collectively, “defendants™Jalleging that the Emergency
Amendment Act violates multiple parts of the U.S. Constitution by authorizing imposition of the
HC Assessment on the plaintiff's members whesse members do not paipate in, or receive

any benefit from, the D.C. Exchan§éeeCompl. at 22 (“Plaintiff prays for relief . . . [t]hat the

! The individuals named as defendants are Mila Kofmaheirofficial capacity aExecutive Director of the

Authority; the Executive Board of the Authority; Dianel@wis, in her official capacity as Chairperson of the
Executive Board of the Authority; andncent C. Gray, in his official cageity as Mayor of the District of

Columbia.

’ The Emergency Amendment Act was passed by the D.C. Council on May 22, 2014 and remained in effigct for

90 days, expiring on August 20, 2014. EAA, D.C. Act 28,31 D.C. Reg. 5363 (providing that it “shall remain in
effect for no longer than 90 days, as provided for enmexgacts of the Council of the District of Columbia in

section 412(a) of the District of Columbia Home Rulé, Approved December 24, 19(8¥ Stat. 788; D.C. Official

Code § 1-204.12(a))"see alsdl.'s Mem. in Supp. of Prelim. Inj. (“P&’P.l. Mem.”) at 14n.12, ECF No. 11. On

June 18, 2014, the D.C. Council passed the TAA, which became effective on August 8, 2014, after a 30 day
Congressional review period, and expires after 225 days, on March 21, 2015. TAA, D.C. Act 20-386(ptioat

“[t]his act shall expire after 225 days of its having taken effes&g alsdl.’s P.I. Mem. at 14, n.12. Even though

both the Emergency Amendment Act and the TAA were enacted by the time this lawsuit was initiated on July 3,
2014, the Complaint challenges only the Emergency Amendment Act, which is no longer in effect. Indeed, the
plaintiff recognized the inevitable expiration of the Emergency Amendment Act in its Complaint, Compl. § 47, n.1,
but has taken no steps to amend the Complaint to challenge the TAA, the law currently in effect authorizing the HC
Assessment, a deficiency not addressethbydefendants. Rather, the plaintiff simply asks the Court to assume the
relief sought applies to both the expired law and the lavently in effect, even though the Complaint only seeks

relief from the former.SeePrelim. Inj. Hr'g Tr. (“P.l. Hr'g"”) 11:15-21 (The Court: “So part of your injunction is

asking me to stop enforcement of the emergency amendmerhe temporary legislation. Is that right?” Pl.’s
Counsel: “Your Honor, to the extent, yes, that the assessments would come under the temporary legislation rather
than the emergency legislation.”), ECF No. 35. While the principle is well established that a challenge to an expired
law is mootsee, e.gBurke v. BarnesA79 U.S. 361, 363 (1987) (holding that issues “were mooted when that bill
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Court declare that the Emergency Legislatemconstrued by the Authority, is unconstitutional
and is preempted by the ACA and is thus unaxable”). The plaintiff has moved, twice, to
enjoin preliminarily the defendants fromssessing and collecting the HC Assessment on
premiums or other receipts from produtttat are not sold on the D.C. ExcharggeCompl.,
88; Pl.’s Mot. for Prelim. Inj. (“Pl.’s P.I. Mdl), ECF No. 11; Pl.’s Emergency Mot. for Prelim.
Inj. ("Pl.’s P.l. Emerg. Mot.”), ECF No. 32nd the defendants have moved to dismiss the
Complaint, under Federal Rule of Civil Proaeel 12(b)(6), for failure to state a claim upon
which relief can be granteBefs.” Mot. to Dismiss (“Defs.Mot.”), ECF No. 25. As discussed
more fully below, the defendants’ motion is granted, the plaintiff’'s motions are denied, and the
Complaint is dismissed.
. BACKGROUND

The plaintiff claims that the HC Assessmenthealth insurance companies, which do not
participate in, or sell produc#digible for sale on, the D.Exchange, is preempted by the ACA
and violates the Takings, Equidotection and Due Process Claséthe Fifth Amendment to
the U.S. Constitution, as well as the non-delegadioctrine. Evaluation of these constitutional
challenges is aided by review of pertinent gmns in the ACA and the Establishment Act,

which is the law containing both the amermais—the Emergency Amendment and the TAA

expired by its own terms”), dismissal may be avoided aitladequate showing that the law is or will be reenacted
in a form that raises the same issgeg NextG Networks of NY, Inc. v. City of New Ys#R F.3d 49, 54-55 (2d

Cir. 2008) (preemption challenge not moot where reasonable expectation existed that sobgdieingfe would be
reenacted)Catanzano v. Win277 F.3d 99, 107 (2d Cir. 2001) (action not moot “if there is a reasonably concrete
basis to anticipate that the expired rule will be reenactadanm that will raise the same questions”). In this case,
both the Emergency Amendment and the TAA amend the same provision of the Health Benefit Exchandg Authori
Establishment Act (“Establishment Act”), D.C. Cod818-3171.03, with identical language, to provide the

District’s Health Benefit Exchange Authority with the lamitity to assess health insurance carriers doing significant
business in the District. Thus, the Court will construe the Complaint as a challenge to the amendment (the
“Challenged Amendment”) to the Establishment Act, rathan deem the Complaint moot for expressly seeking
relief only from the expired Emergency Amendment Act.



(the “Challenged Amendment”) thitat issue. This statutorgview is followed by a summary
of the procedural history of this case.

A. The Relevant Statutes

1. TheACA

The ACA was enacted to “increase thember of Americans covered by health
insurance and decrease tlust of health care.Nat’'| Fed’'n of Indep. Bus. v. Sebelius (NFIB)
132 S. Ct. 2566, 2580 (2012). To this end, therkquires that (1) States create their own
Exchange in compliance with federal regulationshat (2) the Secraty create a federally-
managed program (a “Federal Exchange”) in the State. Céifnfl 28. Only those health
insurance plans that meet certain minimum nesuents established by federal law are eligible
for sale as Qualified Health Plans (“QHPs”) ather State or Federal Exchanges. Generally,
QHPs are comprehensive health plans that 6éfesential health befiss” and meet other
federal and state regulatory standards.{ 30 (citing 42 U.S.C. § 18031(a)-(d)). Plans that do
not meet these requirements, called “Exceptadd$?! are prohibited from sale on Exchanges.
Compl. T 26. Excepted plans indke disability income, workes compensation policies, long-
term care coverage, fixed indemnity insurarare] certain group health insurance policikb.
(citing 42 U.S.C. 8§ 300gg-91(c)).

The ACA authorizes initial federal funding ttee States and the ®iict for the purpose
of establishing State Exchangdd. § 3, 43. In total, the initidéderal funding provided to the
States and the District to set 8mte Exchanges exceeded $4.8 billi@zePl.’s Mem. in Supp.
of Prelim. Inj. Mot. (“Pl.’s P.l. Mem.”), at 8 {ting Daniel H. Schlueter Decl. (“Schlueter Decl.”)
Ex. D, Annie L. Machet al, CONG. RESEARCHSERV., R43066, EDERAL FUNDING FORHEALTH

INSURANCEEXCHANGES 4-5 (2014), ECF No. 11-1). Aléderal funding for State Exchanges



ceases, however, after December 31, 2014, at whichthienBtates are expected to operate their
Exchanges without federal fundin&ee id.

The same ACA provision, Section 13d}6)(A), 42 U.S.C. 8§ 18031(d)(5)(A), both
terminates federal funding assistance “begindiauguary 1, 2015” and dots States to take
responsibility for the “continuedperations” of State Exchanges. This ACA provision is the
lynchpin to the plainff’'s preemption challengeSee id{{ 3, 29. To ensure adequate funding
“to support [the] operations” @tate Exchanges, ACA’s Sem 1311(d)(5)(A) authorizes the
States and the District to allow the State Eaxafes “to charge assessments or user fees to
participating issuers” and “to otherwise geate funding.” 42 U.S.C. § 18031(d)(5)(A).

2. District Authorizing Laws

One year after Congress enacted the ACADi&ict opted to create a local Exchange
and passed the Establishment Act, D.C. Code § 31-31&f$¥h. declaring the District’s intent
to operate the D.C. Exchange. Compl.  4e Ebktablishment Act estasthed the Authority and
set out the responsibilities of this new enti§eeD.C. Code § 31-3171.01. First, the Authority
is tasked with maintaining the D.C. ExchangegeCompl. {1 35-36, and, as part of this
responsibility, it must certify QHPs to be sald the D.C. Exchange based on the plans’
compliance with D.C. and federal regulatiomd. 1 37-38 (citing D.C. Code § 31-3171.04(a)).

Second, the Authority is responsible fbe administration of the Health Benefit
Exchange Authority Fund (the “Fund”), whigéas also created by the Establishment Act to
finance the D.C. Exchangéd. § 39. The Fund derives monies from multiple sources, including:

(1) Any user fees, licensirfges, or other assessmeotdiected by the Authority;

(2) Income from investments made on behalf of the Fund;

(3) Interest on money in the Fund;

(4) Money collected by the executive boarchassult of a legal or other action;

(5) Donations;
(6) Grants;



(7) All general revenue funds appropriated by a line item in the budget submitted

pursuant to section 446 of the District ofl@abia Home Rule Act, approved December

24,1973 (87 Stat. 801; D.C. Gffal Code 8§ 1-204.46), andthorized by Congress for

the purposes of the Authority; and

(8) Any other money from any other source accepted fdoehefit of the Fund.
D.C. Code § 31-3171.03(b); Compl. 1 40. The BElshment Act authorizes the Authority to
generate funds “necessary to support theaijon of the Authority,” D.C. Code § 31-
3171.03(e)(2), by charging “(A) User fees; (B¢ensing fees; and (C) Other assessments on
health carriers selling qualifiedkental plans or qualified healghans in the District, including
gualified health plans and qualified dental plans sold outside the exchadgas(€)(1);see
alsoCompl. | 41.

Facing the December 31, 2014 terminatioalbfederal funding, Compl. 1 3, and an
estimated $28.75 million in operating costs for the D.C. Exchange in 20344, the
Authority appointed the Finarat Sustainability AdvisoryWorking Group (the “Working
Group”) to develop a plan to fund the D.C. Exchange after federal funding cédsgd5. The
Working Group “consist[ed] of, among others, Itfie&nsurance issuersfering [QHPs] on the
D.C. Exchange.”ld. After weighing several alternatives, the Working Group ultimately
proposed a broad assessmentwWaild apply to health insunae issuers generating significant
revenues from businesses in the District, regardibadether they participated in the Exchange
or could sell products on the Exchangee{ 45-46. To confirm its power to generate funds in
the manner proposed, the Authority sought emrergéegislation from the D.C. Council to
amend the Establishment Act to authorizeithgosition and collection of the “Health Carrier

Assessment.ld. § 47. As notedsupranote 2, both the EAA and the TAA were subsequently

enacted to provide this expamdauthority to the Authority.



The EAA and its successor, the TAA, amend the Establishment Act to enable the
Authority to increase the Fund used to sustain the D.C. Exchange by “annually assess[ing],
through a ‘Notice of Assessment,” each health eadoing business in thgistrict with direct
gross receipts of $50,000 or greater in theg@deng calendar year an amount based on a
percentage of its direct gross receipts for the preceding calendar year.” D.C. Code § 31-
3171.03(f)(1)® The EAA and TAA thus expand the #ority’s power under the Establishment
Act to charge assessments on issuers of healtinance policies that dwt participate in the
D.C. Exchange, but that generate signific@venues of $50,000 or more from business in the
District. SeeCompl. {1 50. The Authority’s power is, hewer, constrained in that “[tjhe amount
assessed shall not exceed reasonable projectigasding the amount necessary to support the
operations of the Authority.d. 51 (quoting D.C. Code § 31-3171.03(f)(2)). The plaintiff
alleges that, for the 2015 fiscal year, the Autlygeiains to generate nearly all of its revenue
through the HC Assessment, which is paid by Ipatticipating and non-participating health
issuers generating substiahrevenues from busass in the DistrictSeed.; Pl.’s Opp’n to
Defs.” Mot. to Dismiss (“Pl.’s Opp’n”) at 10 (nokj that participating issuers are expected to pay
“the exact same fee . .. no mdhan .80% of premiums” as tipgaintiff's members subject to
the HC Assessment), ECF No. 28.

Once notified of an assessment, an assessetl irealrance issuer has thirty days to pay
the assessment, Comfil53, or face penalties]. 1 55-57 (citing D.C. Code § 31-1204(a)-(b)).

Failure to pay the assessmeulbjects the issuer to a financg@nalty “which shall be 10% of

% The Challenged Amendment provides the following definitions for two key terms: (1)thH&adrier” is defined

as “an entity subject to the insurance laws and regulatioihe district that contractsr offers to contract, to
provide, deliver, arrange for, pay for, or reimburse @frthe costs of health caservices, including: (A) An
accident and sickness insurance compéB) A health maintenance orgaation; (C) A hospital and medical
services corporation; or (D) Any other entity providing athdaenefit plan,” D.C. Code § 31-3171.01(6); and (2)
“Direct gross receipts” mean “all poli@nd membership fees and net premiegeipts or considation received in

a calendar year on all health insurance carrier risks oriiggniat or from the District of Columbia,” D.C. Code § 31-
3171.01(3A).



the assessment plus interesbra-half of 1% per month for theeriod between the due date and
the date of full payment.” D.C. Code § 31-12@¥dditional penaltiesnay also be imposed,
subject to the Mayor’s discretionpon service of a notice of defeecicy. Discretionary penalties
may include: “suspending or revoking the iresis or health maintenance organization’s
certificate of authority or licende transact business, or anyet appropriate action or sanction
authorized under the insurance laws for failoreomply with the District’s Laws, including
referring the matter to the Corpde Counsel for legal action ¢ollect the assessment.” D.C.
Code § 31-1204. Under an emergency rdigpted by the Authoritygssessed parties may
appeal an assessment to contest classificatiarhasalth carrier subject to the fee, or the
calculation of the assessmeamount. Compl. 1 53ee61 D.C. Reg. 6236 (June 20, 2014); Pl.’s
Mem. in Supp. of Mot. for Emergency Prelimj.Ji{*Pl.’'s Emerg. P.l. Mem.”), at § 6, ECF No.
32* Pursuant to the TAA, the Authoribegan assessing the HC Assessment on August 18,
2014. SeePl.’s Emerg. P.l. Mem. at { 4.

B. Procedural History

As noted,supranote 2, the plaintiff initiated this gshortly after pasage of both the
EAA and the TAA, alleging that the power prded to the Authority in the EAA to assess non-
participating issuers to fund the D.C. Exchamg€l) preempted under the Supremacy Clause, by
the ACA (“Count I"),seeCompl. 11 60-63, and (2) an unconstitutional violation of the (i)
Takings Clause (“Count 11")d. 11 64-68, (ii) Due Pross Clause (“Count III")id. 71 69-73,
(iif) Equal ProtectiorClause (“Count IV”),id. 1 74-77, and (iv) the separation of powers

principles inherent in the U.S. ConstitutiomdaD.C. Home Rule Act, barring delegation of

“ In support of its request for injunctive relief, the plaintiff has highlighted that “[n]either the legislation enacting the
[HC Assessment] nor the Emergency Rule authoriz[es] the Exchange to issue a refund of fees 'gdiuhieg)l.
P.l. Mem. at { 6.



legislative power to an executive officer (“Count Mg, 1 78-8L. On July 10, 2014, the
plaintiff sought a preliminary injunction bang the defendants from assessing, collecting, or
enforcing the assessment of the HC Assessoreptoducts that cannot be sold on the D.C.
Exchange.SeePl.’s P.I. Mot. The day beforedthearing on the plaintiff's motion for
preliminary injunctive relief, the defendants filadnotion to dismiss the Complaint for failure to
state a claim for relief under FedeRalle of Civil Procedure 12(b)(6)SeeDefs.” Mot. The
Court indicated at the motiomgaring that both pending motions would be considered and
resolved togetherSeePrelim. Inj. Hr'g. Tr. (“P.l. Hr'g”) 77:14-16, July 29, 2014, ECF No. 35.
Less than two weeks after thedfing was complete on the defendants’ motion to dismiss, the
plaintiff filed a supplemental declaration fronmember company that the Authority had issued
assessments, at the rate of 1 percent of 20ds3 geceipts and required payment by September
30, 2014. PI.’s Mot. to File Supp. Decl., 1 3, Bg&. 30. The day before the assessments were
due for payment, the plaintiff filed a second motion for a preliminary injunction, making
essentially the same arguments posited ifirgsmotion and in opposition to the defendants’
Motion to Dismiss.SeePl.’s Emerg. P.l. Mot.

Since the defendants’ motion to dismiss is granted for the reasons discussed below, the
plaintiff's motions for injunctiverelief are denied as moot.
. LEGAL STANDARD

Federal Rule of Civil Procedure 8(a)(2) reqs that a complaint contain “a short and
plain statement of the claim showithat the pleader is entitled telief,” to “give the defendant

fair notice of what the . . . claim &out and the grounds upwhich it rests.”Bell Atlantic

® The plaintiff initially incorporated a request for a fim@hary injunction in the Complaint (“Count VI”), but
subsequently complied with Local Civil Rule 65.1(c) by filing a separate motion for preliminary injunctive relief.
SeelCvR 65.1(c) (“an application for a preliminarytmiction shall be made in a document separate from the
complaint”); Pl.’s Mot. Prelim. Inj., ECF No. 11.



Corp. v. Twombly550 U.S. 544, 555 (2007) (alteration®nminal) (citations and internal
guotations omitted)see also Tellabs, Inc. Makor Issues & Rights, Ltd551 U.S. 308, 319
(2007). To survive a motion to dismiss undedéi@l Rule of Civil Procedure 12(b)(6), the
“complaint must contain sufficient factual matter, atcedms true, to state a claim to relief that
is plausible on its faceWood v. Mossl34 S. Ct. 2056, 2067 (2014) (quotidghcroft v. Igbal
556 U.S. 662, 678 (2009)).

“[B]Jecause a court can fully resolve any glyrlegal question on a motion to dismiss,
there is no inherent barrier to reaching the taett the 12(b)(6) stage” when no facts are in
dispute. Marshall Cnty. Health Care Auth. v. Shala@88 F.2d 1221, 1226 (D.C. Cir. 1998ge
alsoMontanans For Multiple Use v. Barbouletd&s12 F. Supp. 2d 9, 13 (D.D.C. 2008) (“Where
the movant bases the motion on a failure teesaatlaim upon which relief can be granted, the
Court may dismiss based on dispositive issues of larh); Immigration Lawyers Ass’'n v.
Reng 18 F. Supp. 2d 38, 52 (D.D.C. 19@8jd, 199 F.3d 1352 (D.C. Cir. 2000) (resolving a
12(b)(6) motion to dismiss where “the entirse@n review involves only questions of law and
does not turn on issues of fact”). When a “ctaimy properly read, actilg presents no factual
allegations, but rather only arguments abogaleonclusion to be drawn about the agency
action . . . the sufficiency of the complainth& question on the merits, and there is no real
distinction in this context between the questpresented on a 12(b)(6) motion and a motion for
summary judgment.’Marshall Cnty. Health Care Auth988 F.2d at 1226. Therefore, “Rule
12(b)(6) authorizes a court to dismiss a clamthe basis of a dispositive issue of lawegitzke
v. Williams 490 U.S. 319, 326 (1989) (citirtjshon v. King & Spaldingd67 U.S. 69, 73

(1984)).
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1. DISCUSSION

The parties agree that the ACA requires EhC. Exchange, as well as other State-
operated Exchanges, to wean themselves feateral funding by January 1, 2015, Compl. 1 3;
Defs.” Mem. in Supp. Mot. to Dismiss (“Defdlem.”) at 4, ECF No 28-, but they dispute the
constitutionality of the mechanism adopted by Ehstrict to raise the necessary funds to
continue operation of the D.C. Exchangeawliederal funding becomes unavailable. The
plaintiff seeks a declaratory judgment that the Challenged Amendment to the Establishment Act
authorizing the HC Assessment is unenforcebblmuse the ACA preempts and bars this

funding mechanism, which the plaintiff conts is also unconstitutional on other grouh®ee

® Although the defendants’ mention that the plaintiff faileg@resent “facts relating to ACLI’s members specific to
this case,” Defs.” Mem. at 2, n. 2gthdo not expressly challenge or exantime bases for the plaintiff's standing,
see generallypefs.” Mem.; P.I. Hr'g 611-12 (Plaintiff's counsel noting, “I don’t think the District is in any way
contesting [the associative standing issue].”). The Court does not have that luxury. “[T]he rexfuinaina
claimant have ‘standing is an essential and unchanging part of the case-or-controversy requiretielat|tf”

Davis v. FEG554 U.S. 724, 733 (2008) (quotihgjan v. Defenders of Wildlif&04 U.S. 555, 560 (1992)). Where
an organization, such as the plaintiff here, “claim[s] representational standing on behalf aftjitsgns,” Compl.

11 14-15, the organization must show that “[1] [their] members would otherwise have starsliegn their own
right, [2] the interests [they] seek[] to protect are garento the organization’s purggsnd [3] neither the claim
asserted nor the relief requested requires the participation of individual meniatgral Res. Def. Council v.

EPA 755 F.3d 1010, 1016 (D.C. Cir. 2014) (citation omittethus, the organization must put forward at least one
member who “would otherwise have standing to sue in [its] own rightWhich in this case would require that an
ACLI memberwould be subject to the HC Assessment iareet Article 11l stading requirementseelujan, 504

U.S. at 560—61Sierra Club v. EPA292 F.3d 895, 898 (D.C. Cir. 2002), and also fulfill the remaining requirements
for organizational standing. The Complaint states iorelusory fashion that the plaintiff “has associational
standing to pursue claims for injunctive and declaratorgfreh behalf of its members” and that “[the plaintiff's]
members have standing to sue in their own right,” Cofhp#t, without substantiating thassertion with any factual
allegations that any ACLI member met all of the criteria necessary to be subject to the HC Assessment, i.e., “a
health carrier doing business in the Bétwith direct grosseceipts of $50,000 or greatarthe preceding calendar
year,” D.C. Code 8§ 31-3171.03(f)(1). At the preliminary injunction hearing, plaintiff's coanosekded, in

response to the Court’s inquiries aboutdleéiciencies in the Complaint regarding organizational standing, that
“there’s no allegation [in the Complaint] as to [the] sfie@imount of gross receipts” ma by any plaintiff member
to demonstrate organizational standing, P.l. Hr'g 7:1@&¥ pffered to cure this deficiency by filing an amended
complaint or supplemental affidavid. at 6:25-7:5. Subsequently, in opposition to the defendants’ motion to
dismiss, the plaintiff provided a decéation that one of its members would be subject to the HC Assesshaent.
Pl’s Opp’'n at 11-12 (citing D.C. Code § 3171.03(f) and PaateDecl. at 1 3-4) (“Unum. . is an accident and
sickness insurance company, licensed to sell insurance Digkrict, subject to the Birict’'s insurance laws and
regulations, D.C. Code 8§ 3171.06 (6), with more thanGEEDin gross receipts from the sale of disability insurance
in the District in the current and preceding calendars.”)). The plaintifhas therefore demonstrated
organizational standing sindeter alia, (1) at least one of its members mehktscriteria to be subject to the HC
Assessment and has therefore shown an injury-in-fact redressible by the relief sought in tB)stiseipléintiff is a
trade organization whose mase “is to advocate for public policy thstpports its members’ marketplace and its
members offer products that will be subject to the feespile the members not participating in the D.C. Exchange;
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Compl., prayer for relief. First, the plaifittontends that, under the Supremacy Clause, the
Challenged Amendment is preempted becatliae’ACA requires the Exchanges be ‘self-
sustaining,” which means they must ‘geatet funding from their own operationsSeePl.’s
Opp’n at 1. Notwithstanding this ACA requirement, according to the plaintiff, the Challenged
Amendment gives the Authority the powelingpose the HC Assessment on “non-participating
issuers and policies thate not and cannot be sold on the Exchantgk.{(emphasis omitted).
Second, the plaintiff alleges that the Challehgenendment violates the Takings, Due Process
and Equal Protection Clauses because applymg¢ith Assessment to non-participating health
insurance issuers confers no biermen those assessed carriemhose business has no nexus to
the operations of the D.C. Exchandd. at 20-30. Finally, thelaintiff argues that the
Challenged Amendment violates the non-delegatmeirine for failing to provide the Authority
with adequate standards in estsing its authority to chargend collect the HC Assessmeihd.
at 31-33. Each of the plaintiffastitutional challeges is addressagriatimbelow.

A. ACA DoesNot Preempt Challenged Amendment

Count | of the Complaint aliges that the Challenged Andiment is preempted because
“the ACA does not authorize the diiict to impose assessmeantsuser fees on the sale of
products that are not sold on the Exchangeompl. 9 63. The plaintiff relies on Section
1311(d)(5)(A) of the ACA, 42 U.S.C. § 1803(d)(5)(A9gether with the irerpretation of the

ACA by the U.S. Department of Health and Hum&ervices (“HHS"), to assert that the HC

and (3) only injunctive and declaratasfief is sought so individual member participation is not necesSeg.
Pl’s Opp'n at 12.
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Assessment, as applied to non-ggsating issuers, “conflicts wht, stands as an obstacle to, and
frustrates Congress’ pposes in the ACA."Id. Review of general pemption principles is
helpful before turning to an analysiEthe plaintiff's preemption claim.

1. Preemption Principles

The Supremacy Clause of the U.S. Constitugstablishes that the laws of the United
States “shall be the supreme Law of the Landany Thing in the Constitution or Laws of any
State to the Contranyotwithstanding.” U.SCONST. art. VI, cl.2.;Wyeth v. Levingb55 U.S.

555, 584 (2009) (holding that, under the Supremacy Clause, Congress “may impose its will on
the States”). The critical issue in a pre@mpcase is whether Congress intended a federal
statute to preempt a state lafee Cipollone v. Liggett Grp., In&05 U.S. 504, 516 (1992)

(*“[t]he purpose of Congress is the ultimate touchstone’ of pre-emption analysis”) (quoting
Retail Clerks v. Schermerhqr&75 U.S. 96, 103 (1963)). Congresgent, if not express, may

be inferred from both the language of thewgatt issue and ttstatutory framework.

Medtronic, Inc. v. Lohr518 U.S. 470, 486 (1996).

The D.C. Circuit has outlined “three waysvithich a federal state or regulation can
pre-empt state law.Geier v. Am. Honda Motor Col66 F.3d 1236, 1237 (D.C. Cir. 1999).
First, Congress can enact a statute that contains an express preemption clause, leaving “no
doubt’ that federal law prevails.Comm’ns Imp. Exp. S.A. v. Republic of the Coii§@ F.3d
321, 326 (D.C. Cir. 2014) (quotirgizona v. United Stated32 S. Ct. 2492, 2500 (20123ke
Altria Group, Inc. v. Good555 U.S. 70, 76 (2008Hillman v. Maretta 133 S. Ct. 1943, 1949
(2013) (“Under the Supremacy Clause Cosgrieas the power to pre-empt state law

expressly.”);Geier, 166 F.3d at 1237.
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Second, “Congress [may] regulate[] the field so extensively tokgatly intends the
subject area to be controlled only by feddmal,” in what is calld “field preemption.” Geier,

166 F.3d at 1237 (internal quotations and braaketisted). As the Supreme Court explained,
“lwlhen Congress intends federal law to ‘occupyfieél,” state law in thatrea is preempted . .

. [a]nd even if Congress has not occupied thd figtiate law is naturally preempted to the extent
of any conflict with a federal statuteCrosby v. Nat'l Foreign Trade Councb30 U.S. 363,

372 (2000).

Finally, “implied or conflict pe-emption [] applies when a state law conflicts with a
federal statute or regulationGeier, 166 F.3d at 1237. A finding of implied or conflict
preemption still requires the court to determinestiler Congressional inteist sufficiently clear
for federal law to supersede state |aWyeth 555 U.S. at 565. Implied preemption may be
found where compliance with both €tatnd federal law is impossibEa. Lime & Avocado
Growers, Inc. v. PaulB73 U.S. 132, 142-43 (1963), or the state “stands as an obstacle to the
accomplishment and execution of the full pases and objectives of Congresklihes v.
Davidowitz 312 U.S. 52, 67 (1941).

These categories of preemption are not “rigidly distin@rbsby 530 U.S. at 372 n.6
(2000)(citing English v. Gen. Elec. Co496 U.S. 72, 79, n. 5 (1990)). Since “a variety of state
laws and regulations may conflict with a fedest@tute, whether because a private party cannot
comply with both sets of provisions or becausedhjectives of the feddrstatute are frustrated,
‘field pre-emption may be understoodaspecies of conflict pre-emption|d. (quotingGen.

Elec. Co, 496 U.S. at 79-80) (citation omittedYlotably, a general presumption against federal
preemption of state law exists, particularly in areas traditionally reserved to the States.

Medtronic, Inc, 518 U.S. at 485 (directing that courts fstaith the assumption that the historic
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police powers of the States were not to lygesseded by the Federal Act unless that was the
clear and manifest purpose of Congregsilernal quotations and citations omitte@glifornia
v.ARC Am. Corp 490 U.S. 93, 101 (198PBjotech. Indus. Org. v. District of Columbiz05
F.3d 1343, (D.C. Cir. 2007) (“To overcome thegumption against preemption[], the party
asserting preemption must demonstrate ‘thatctear and manifegurpose of Congress’
supports preemption.” (quotirig.Y. State Conference of Blue Cross & Blue Shield Plans v.
Travelers Ins. Cg 514 U.S. 645, 655 (2007))keier, 166 F.3d at 1237 (noting the presumption,
which “courts must consider when invoking thetime of preemption,” that “in areas where
States have exercised their historic police powersh(as the health andfety of their citizens),
courts must start with a presumption againsepiption, absent a ‘cleand manifest purpose of
Congress™). Consequently, “whéine text of a pre-emption clausesusceptible of more than
one plausible reading, courts ordinarily acceptrémding that disfavors pre-emption,” since
“[t]hat approach is consistent with both fedesra concerns and thedtoric primacy of state
regulation of matters of health and safet&TS Corp. v. Waldburgei34 S. Ct. 2175, 2188-
2189 (U.S. 2014) (internal quotations and citations omittét)s presumption against
preemption may be overcome only if the cdumiis that the preemptive purpose of Congress
was “clear and manifest.Medtronig 518 U.S. at 48%Albany Eng’g Corp. v. F.E.R.(C548
F.3d 1071, 1075 (D.C. Cir. 2008).

Set against these preemption principles, the Qww turns to analysis of the plaintiff’s
preemption claim.

2. Analysisof Plaintiff's Preemption Claim
The plaintiff does not specify the precigpd of preemption invoked — express, field or

implied — in support of its preemption claimlevertheless, exprepseemption is clearly

15



unavailable. The ACA amends, in part, thdbRc Health Services Act, which squarely
addresses preemption and provides that: “Nothintgigtitle shall be construed to preempt any
State law that does not prevent the applicatiaim@fprovisions of this title.” 42 U.S.C. §
18041(d); Defs.’ Mem. at 13.Express preemption cannot apply because the ACA explicitly
recognizes that State laws may be requirezhtoy out the ACA mandate provide minimum
essential health coverage.nfiarly, to the extent the platiff seeks to invoke “field”
preemption by referencing “thetaority of Congress to resarvor itself exclusive dominion
over an entire field of legidi@e concern,” Compl. § 61, theffort is unavailing. The ACA
expressly grants the States the choice of dipgréheir own Exchangepursuant to state law,
rather than adopt a Federal Exchandef 2, plainly undercuttingrgy perceived congressional
intent to control the entire field of local Exchanges.

The plaintiff appears to “hedge its betsid invoke an implied preemption by claiming
that the Challenged Amendment “conflicts wigkands as an obstado, and frustrates
Congress’ purposes in the ACA.” Compl. I @e plaintiff reasons that the ACA requirement
for State Exchanges to be “self-sustainibg”January 1, 2015 preempts the Challenged
Amendment. Pl.’s Opp’n at 13-14. In the plii’s view, this self-sustaining requirement
“means [the Exchanges] must ‘generate’ fmgdirom their own opetens” and, therefore,
“[rleaching outside the Exchange to commandeeds from companies that do not sell products
on the Exchange is not consistent with that statutory requiremiehtat 1;see id at 13 (“by its
plain terms, the statute requithat an Exchange be able'g@nerate’ funds from its own
operations”). The plaintiff insists that the usd¢he ACA’s Section 1311(d)(5)(A) of the term

“self-sustaining” is an over-animg limitation on the funding optiorevailable to the States in

" The plaintiff appears to concede this point, arguimag tie lack of express preption “is not the end of the
inquiry” because the state law mustrqay with rather tharonflict with the ACA. Pl.’s Opp’n at 19.
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funding local Exchanges, with tihesult that this sean preempts any effolty the District to

seek funding outside of the operations of the EEXthange itself. The plaintiff contends that
this interpretation of Sectiol311(d)(5)(A) is reinforced by: Jthe plain meaning of “self-
sustaining,” which is defined as “maintainiong able to maintaioneself by independent

effort,” id. at 13 (quoting Merriam-Weter.com, http://merriam-welber.com/dictionary); (2)

the express terms of this ACA sectiah,at 14; (3) the use of the same term “self-sustaining” in
another federal statute, the Independdfit€ Appropriations Act (“IOAA”), 31 U.S.C. §
9701,id.; and, finally, (4) the manner in wid-ederal Exchanges are operatddat 14-15.

The defendants, on the other hand, assattlie “plain languagof the ACA clearly
defeats this claim” because “the ACA specificghants power to the Authority to generate
funding from sourcem addition toimposing user fees on healtisurance companies selling
policies through the D.C. Exchange.” Defs.” Mah13 (emphasis in original). According to
the defendants, the term “self-sustaining” meamgply that the State must operate the Exchange
independent of federal government funds.

Each party’s construction of ACA’s Section 1311(d)(5)(A) turnsh@enmeaning of the
term “self-sustaining.” While the definition tdelf-sustaining” is undisputed, the crux of the
instant dispute is whether this term as usefl@A\ limits the manner in which a local Exchange
may be funded by the State orstead, requires the State to fund the local Exchange
independently of the Federal government. Inothards, does the “self” in “self-sustaining”
refer to the Exchange or the ®tat The plaintiff's arguments ahis issue, while forceful, are
ultimately unpersuasive.

In considering the parties’ respective interpretations of the ACA, the following

principles of statutory interptation are instructive. Wheredling with a complex statutory
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scheme, like that reflected in the ACA, issudategl to particular provisions must be examined
in context with the overall statute and as péfta symmetrical ad coherent regulatory
scheme.”See FDA v. Brown & Williamson Tobacco Coi29 U.S. 120, 133 (2000) (internal
guotation marks omittedyVolf Run Mining Co. v. Fed. Mirtgafety & Health Review Comm’n
659 F.3d 1197, 1200 (D.C. Cir. 2011). This meansttietourt “must (as usual) interpret the
relevant words not in a vacuum, but with refeeto the statutory contesstructure, history,

and purpose.”’Abramski v. United State$34 S. Ct. 2259, 2267 (2014)ternal quotations and
citations omitted)see Whitman v. Am. Trucking Ass’6831 U.S. 457, 466 (2001) (“Words that
can have more than one meaning are gogrient, however, by their surroundings.”).
“Interpretation of a word or phrase depends uating the whole statbry text, considering
the purpose and context of the stat and consulting any precedeotsauthorities that inform
that analysis.”"Dolan v. U.S. Postal Senb46 U.S. 481, 486 (2006). Thus, the Court begins its
analysis with the statutory language anelititerpretation of # statute provided in
implementing regulations promulgated by an ekpgency, before tuimg to the remaining
arguments of the parties.

(a) ACA’s Purpose and the Plain lrguage of ACA Section 1311(d)(5)(A)

As noted, the key ACA praosion requiring, as of Januaty 2015, non-federal funding to
operate State Exchanges, including the D.C. Brgh, is Section 1311(d)(5)(A), which states in
full:

(5) FUNDING LIMITATIONS
(A) NO FEDERAL FUNDS FOR CONTINUED OPERATIONS.—

In establishing an Exchange under this sectiom State shall ensutieat such Exchange

is self-sustaining beginning January 1, 2018luding allowing the Exchange to charge

assessments or user fees to participating heatiiance issuers, to otherwise generate
funding, to support its operations.
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42 U.S.C. § 18031 (d)(5)(A).

The plaintiff focuses on this provision’smicit authorization for the Exchange to
“charge assessments or user fees to paatioigp health insurandssuers,” 42 U.S.C. § 18031
(d)(5)(A), as reinforcing the meaning of the té'salf-sustaining” that the Exchange is limited to
raising funds by generafing] fees through its actual operationd?l.’s Opp’n at 14 (emphasis in
original). Certainly, this statory provision makes clear thatarlying user fees on participating
health issuers that sell their products on aeStxtchange, is one valid mechanism to generate
the necessary funds to operate State Exchanges.

The plaintiff's heavy reliance on the examplé'diarg[ing] assessments or user fees to
participating health insurae issuers,” however, discountg tsignificance of the broader
authorization that follows, namely: “to oth@s& generate fundingh order to fund the
Exchange’s operations. With respect to this tgitease, the plaintiff gues that the Exchange,
“not the District as a whole,” is awthized “to otherwis generate fundingjtl. at 15, and offers
several examples of alternatiiesassessments on non-participgtissuers that the Exchange
could employ to generate funBisEven if the statutory provin at issue speaks to what the
Exchange may do, as the plaintiff contends,|#ter phrase “to otherge generate funding”
gives States the “green lightts authorize their Echanges to raise funds “to support [their]
operations” in any way that ttf&tate believes is necessa§eeDefs.” Mem. at 13 (“[T[he
Authority, in addition to imposing user feesthie several health carriers selling insurance
through the D.C. Exchange may ‘otherwise gateefundingl,] to support its operations.”

(quoting 42 U.S.C. § 18031(d)(5)(A))).

® The plaintiff suggests, “[flor instance, an Exchange could [generate funding] by investinglits $umds,
offering services to other Exchanges (call center, computer, etc.), advertising, imposing assessments on purchasers,
or operating stand-alone marketplafeg., vision), as some States epatemplating.” Pl.’s Opp’'n at 17.
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The plaintiff contests thiseading of the statute, arguing tladiowing States to authorize
Exchanges to generate funds from outsidinefExchanges’ operations violates “multiple
canons of contract construction.” Pl.’s Oppinl6. At the outseinterpretive canons are
employed when the meaning or intent of stetutory language is ambiguous. The Supreme
Court has observed that interpretive canons tpiite often useful in close cases, or when
statutory language is ambiguous. But . . . suntbrpretative canon[s ar@ljot a license for the
judiciary to rewrite languagenacted by the legislatureUnited States v. Monsant91 U.S.
600, 611 (1989) (quotingnited States v. Albertind72 U.S. 675, 680 (1985)). In this case,
ACA'’s text and purpose make plain that Congiidsnot intend to limit the exercise of State
power in operating State Exchanges. Gndbntrary, Congress intended in the ACA to
encourage States to operate their own Excleagd to give the States broad authority to
provide adequate funding for those Eanges when federal funding ceased.

The congressional intent is consistent with plurpose of the ACA to increase health care
accessibility. NFIB, 132 S. Ct. at 2580. A brief perusal of the naming conventions Congress
used for the ACA’s subchapters makes thigopae obvious. These provisions are titled, for
example, “Immediate Actions to Preserarad Expand Coverage,” 42 U.S.C. 88 18001-03;
“Available Coverage Choices for All Americangy: at 8818021-63; and “Affordable Coverage
Choices for All Americans,id. at 88 18071-84. In support of thgsal, the ACA authorizes the
States to establish their olixchanges and encourages this effort by granting more than $4.8
billion to establish State ExchangeSeePl.’s P.I. Mem. at 8 (citing Schlueter Decl. Ex. D,
Annie L. Mach, et al., Cong. Research Serv. R43066ERAL FUNDING FORHEALTH
INSURANCEEXCHANGES at 4-5 (2014)). The District excised this option and elected to

establish its own Exchange and received more than $133 million in federal grants to fund its
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operations. Compl. § 43. The Establishment Att@izes the Authority tadminister the D.C.
Exchange and, as amended with the Challenged Ament, to collect sufficient funds to ensure
the continued operations of the Exchange &ftgeral funding ceases in January 2015. Thus,
contrary to the plaintiff's \vew, the Challenged Amendment fugts the purpose of the ACA and
fulfills the mandate set out in ACA’s Secti@B811(d)(5)(A) for State Exchanges to function
without federal fundingfter December 31, 2014.

The plaintiff's construction of the term “$edustaining” would undermine the viability of
the D.C. Exchange’s continued operations, sslates for D.C. residents obtaining health
insurance on that Exchange were substantiatiseased, thereby reducing the accessibility to
affordable insurance. These adverse effects would undermine both the ACA’s purpose and the
District’s efforts to further that purpose bgtting up the D.C. Exchange. The defendants
pointed out at the motions héeag that should the plaintiff prail, “essentially the state
exchange in [the] jurisdiction wifkil, and, therefore the District @olumbia is [going to] have
to go back to the federal exchandélhe District “will be taking may steps backwards if that's
the result of this motion and that’s not..what Congress wanted to happe8geP.l. Hr'g
68:18-20.

In the face of clear Congressional purposth@ACA and the District’s effort to fulfill
the mandate of ACA with the Challenged Amendmdre plaintiff responds with reference to

certain canons of statutory constian that reflect a fatity with Latinate phases more than the

° The D.C. Circuit recently held that the ACA does rilmvafederal tax credit subsidies for insurance purchased on
Federal ExchangesSeeHalbig v. Burwel] 758 F.3d 390, 399 (D.C. Cir. 2014h'g en banc granted, judgment

vacated No. 14-5018, 2014 WL 4627181 (D.C. Cir. Sep@14). This opinion lsbeen vacated pendirg banc
review, but if the holding dflalbig were adopted and, at the same tim@jlafsle funding mechanisms for the D.C.
Exchange were curtailed, as the plaintiff urges in this case, such that the D.C. Exchange canunet ttwatiithe
consequences of these combined decisions for D.C. residents may be use of a Federal Exchange for nthieh, unde
holding ofHalbig, no tax credit subsidies are available. The Supr€ourt has granted certiorari on this issBee

King v. Burwel] No. 14-114, 2014 WL 3817533, at *1 (U.S. N@y2014) (“The petition for writ of certiorari is
granted.”).
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applicability of thosecanons here. While these canonsusr@oubtedly serviceable devices in
certain contexts, they are pooeapons to attempt to blow holésough such expressly stated
Congressional intent or defeat the plain megrmf ACA’s Section 1311(d5)(A). The plaintiff
contends, for example, that the camompressio unius est exclusio alter{us., “expressing one
item of [an] associated group or ser@&ludes another left unmentionetfiited States v.
Vonn 535 U.S. 55, 65 (2002)), is violated by rieadthe funding provision in ACA’s Section
1311(d)(5)(A) broadly because such a construaemalers superfluous tispecific authorization
to impose fees on “participating issuer®l.’'s Opp’n at 16. Reliance on this canon is
misplaced. The fact that this statutory psomn provides an instruge example of a funding
mechanism that relies on user fees from pa#dtang issuers serves only to highlight that
option—and may even mean that option is gnable—without limiting the funding alternatives
available to the States when federal funding ceases.

To apply the plaintiff's suggested canon tetreet funding options available to States
would violate another principlef statutory construction: nzely, not reading an implied
negative inference into a statute unless suckaning is clear. As the Supreme Court recently
explained, “[t]he force of any negative implicat’ created by includingne example of funding
as opposed to another “depends on conteMiaix v. Gen. Revenue Coyi33 S. Ct. 1166,
1175 (2013). Indeed, “unless it is fairdoppose that Congress considered the unnamed
possibility and meant to say no to iBarnhart v. Peabody Coal Cb37 U.S. 149, 168 (2003),
the negative implication is not warranted. In toatext of the ACA, Congss’ intent was clear
to give the States broad flexibility to opr&tate Exchanges without limiting the States’
authority to employ alternative funding sourc&ee Marx133 S. Ct. at 1175 (noting that the

canon ofexpression unius eskclusion alteriusan be overcome by “contrary indications that
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adopting a particular rule oragtite was probably not meantsignal any exclusion”) (citation
omitted).

The plaintiff also argues #t reading the phrase “to otiagse generate funding” as
granting broad funding authorityrf&tate Exchanges would viodathe interpretative canons of
noscitur a sociigi.e., “a word may be knawby the company it keepsizraham Cnty. Soil &
Water Conservation Dist. Wnited States ex rel. Wilspb59 U.S. 280, 281 (2010) (quotations
and citation omitted)), anejusdem generig.e., “of the same kind,Bullock v. BankChampaign,
N.A, 133 S. Ct. 1754, 1760 (2013)). Pl.’'s Opp’'ri@t Taken together these two canons mean
that “general words are construed to embrace objects similar in nature to those objects
enumerated by the preceding specific worda/ash. State Dep’t of Soti& Health Servs. v.
Guardianship Estate of Keffeles37 U.S. 371, 384 (2003) (collecting casesg also Stewart v.
Nat’'l| Educ. Ass'n471 F.3d 169, 175 (D.C. Cir. 2006¢ftisdem generjsvhich limits general
terms which follow specific ones to matters similar to those specified” and “[tlhe similar doctrine
of noscitur a sociigeaches that a word is known by ttwenpany it keeps”) (internal quotations
and citations omitted). These canons may be referenced when “a word is capable of many
meanings in order to avoid giving unintked breadth to the Acts of Congresérhgen, Inc. v.
Smith 357 F.3d 103, 112-13 (D.C. Cir. 2004) (citiyecki v. G.D. Searle & Cp367 U.S. 303,
307 (1961)). While the canon ejusdem generisan be useful, “its force can easily be
overcome by evidence of words and circumstancgsrhicate contrarintention.” 4 Arthur
Linton Corbin, Corbin on Contracts, 8 24.28 (1998hus, in the context of the ACA where
Congress was plainly concerned with providihg States with the upmost flexibility in
generating the necessary funds to operate State Exchanges when federal funding ceased, these

canons are virtually useless.
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Given the purpose of the AC@nd clear Congressidnatent to encourage States and the
District to set up and fund thredwn Exchanges, the plaintiéfrestrictive reading of “self-
sustaining” to require eacha¢ Exchange to generate funds only from the Exchange’s own
operations, must be rejected. Moreover, as discussed next, titéf{danterpretation of this
ACA provision is contrary to that given by HHISthis agency’s imgmenting regulations.

(b) ACA’s Implementing Regulations

The parties dispute the import of the A€ implementing regulations for the proper
construction of Section 1311(d)(5)(A). The defendamintend that “the plaireading of the . . .
implementing regulations show that CongresstdH® intended to provide the States with broad
discretion to develop a wide ramgf options for funding plangd ensure that the Exchange
could operate after December 31, 2014 whenréddending ceases. Defs.” Mem. at 15. The
plaintiff, on the other hand, positsat HHS regulations, “ifraything, [] only make more clear
that an Exchange must ‘generate’ funding frasrolvn operations.” Pl.’s Opp’n at 18. Review
of these regulations shows that gieintiff’'s position is simply wrong.

The Final Rule promulgated by HHS to implement the ACA provides significant
guidance on a number of issues tatito this new, complex laand, in particular, its “direct
effects on the distribution of power and responsibilities among the state and federal governments
.. .relating to health insurance coverage (thabisQHPSs) that is offered in the individual and
small group markets.” 77 Fed. Reg. 18310, 18443 (“HHS Final Rule”) (March 27, 2012). Any
Federalism implications were considered “sab8ally mitigated because under the statute,
States have choices regarding the structndegmvernance of their Exchanges” and are “not
require[d] [] to establish an Exchangdd. Indeed, the Final Rule makes clear that the

regulations are intendedo*afford States substantial discretion in thesign anaperation of an
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Exchangewith greater standardizati provided where directed byetistatute or where there are
compelling practical, efficiency a@onsumer protection reasondd. at 18311 (emphasis
supplied). This emphasis on State discreticadiministering the operations of State Exchanges
is reflected throughout the HHS Final Rule because “States are best equipped to adapt the
minimum Exchange functions to their local maskahd the unique needs of their residents,” due
to the States’ “significant expence performing many key functionsd: at 18313.

Consequently, “where possible,” HHS “finalized provisions of the propagedhat provided
significant discretion for Stas to go beyond the minimunastiards in implementing and
designing an Exchangeld.

The HHS Final Rule further addressesFeeeralism implications of the ACA and
implementing regulations, observititat “[b]ecause States have flexibility in designing their
Exchange, State decisions will ultimately infhee both administrative expenses and overall
premiums.” Id. at 18443. With respect to the fundingState Exchanges, the rule describes the
breakdown of funding sources between the Feder@iState governments, such that “much of
the initial costs to the creation Bkchanges” would be funded bydfral grants and “[a]fter this
time, Exchanges will be financially self-sustamivith revenue sources at the discretion of the
State.” Id. The HHS Final Rule states that “[c]unteState Exchanges charge user fees to
issuers,’id., but does not indicatbat a State’s discretn in tapping “revenusources” is in any
way limited to such user fees.

Moreover, the HHS Final Rule’s discussiof the specific gulation implementing
ACA'’s Section 1311(d)(5)(A) is iable in the agency’s responses to comments recommending
non-approval of State plans abstntlear plan to achieve finaiat sustainability” and “specific

recommendations on how Exchanges should generate revdduat’18322-23. The agency
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rejected the invitation in the ooments to impose restrictions 8tates’ funding options for State
Exchanges. Instead, the HHS RiRale states that the “ACA directs Exchanges to be self-
sustaining and provides flexibility for Exchangegmerate support for continued operation in a
variety of ways, such as through user fedd.”at 18323. Consequently, in accord with the
statutory terms, the regulations “do not limit Eaoges’ options in the final rule by prescribing
or prohibiting certain approachesld. On the contrary, maximum flexibility was provided
because “user fees parameters, as well as #wefoeother revenue-generating strategies, may
vary by State depending upon several factors aadhe number of potential enrollees and the
Exchange’s operational costdd.

Several comments and responses are partiggartinent to the istant challenge to the
District’s funding mechanism for the D.C. Exclgg. In response to “concerns about specific
approaches for generating revenue, such as\ader or general tax,” the agency described
“Exchange flexibility in fundingongoing operations” as “critical,’na observed “that the ability
to pursue specific funding strgies may vary by State.ld. Rather than bar any funding option,
the agency merely “encourage[d] Exchangesotasider the implications of various fee
structures on all stakeholddysfore making a selection” and,aag, stressed “that the Exchange
has discretion to set paranmsteelated to assessments$d.

Another comment addressed “recommendatiogarténg the types a$suers that should
be subject to any assessmental@dshed by the Exchange,” witthe majority of commenters
advocat[ing] for a broad-based approach in whitissuers would be subject to the assessment”
and “[flewer commentators recommend[ing] a narmoagroach,” in which “certain plans, such
as excepted benefit plafjgjould] be excluded.”ld. Other than urging that the “Exchange

should identify the issuers thaeasubject to any user fees ohet assessments, if applicable,”
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id., the agency left the option mhposing assessments on non-pgs&ting issuers up the States.
Indeed, the agency’s response aadies that issuers subject é@$ or assessments “could include
all participating issuers. . or a subset of issuers identifiey the Exchange,” or “an Exchange
could exempt certain issuers from assessmeis.The agency stressed that “Exchange
discretion is important with respect to issueripgration so that Exchanges can consider a broad
range of user fee and assessment alternativds.”

Consistent with HHS’ explanations andpenses to comments discussed in the Final
Rule, the final regulation regarding “Financial support for continued operations,” codified at 45
C.F.R. 8 155.160, requires that each State “ensuExchange has suffemt funding in order to
support its ongoing operatiobgginning January 1, 2015d. at 8 155.160 (b), and provides
that “States may generate funding, such asutiilrauser fees on participating issuers, for
Exchange operations,id. at 8 155.160 (b)(1)see alsdHHS Final Rule, 77 Fed. Reg. at 18322.
The plaintiff, again, seizes on “[t]he specifica@xple given — user feeas confirmation “that a
‘self-sustaining’ Exchange is ortleat is able to ‘generatés own funding through its own
operations.” Pl.’s Opp’n at 18To the contrary, an exangptannot have the effect of
swallowing the whole provision, d@ise plaintiff urges. Theords “such as” preceding the
example have meaning, and indicate that the piathat follows is not exclusive but only an
available option.SeeD. Ginsberg & Sons v. Popki@85 U.S. 204, 208 (1932) (It is a “cardinal
rule that, if possible, effechall be given to every clae and part of a statute.”).

The implementing regulations for the ACdenerally, and Section 1311(d)(5)(A), in
particular, make amply clear that States wdierded the utmost flexibility in determining how
to fund State Exchanges rather than, as thetgfairges, limited in how they may raise the

funds to operate their Exchange3eeDefs.” Mem. at 14.
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(c) Use of “Self-Sustaining” Term in IOAA

The plaintiff also looks to the use of thente*self-sustaining” in an entirely different
federal statute, the IOAA, to support its positibat Congress’ directivihat the “State shall
ensure that such Exchangesdf-sustaining beginning Janydr, 2015” means that the D.C.
Exchange must generate funding from its @perations. This argument misses the mark.

The I0AA, enacted over sixty years ago in 19%@nonishes federal agencies to recover
the cost of providing services apdrports to authorize agencysdretion in setting fees. This
statute provides, in full, that “[i]t is the sense a@@ress that each service or thing of value
provided by an agency (except a mixed-owner§opernment corporation) to a person (except
a person on official business of theitéd States Government) is to $&f-sustaining to the
extent possiblé 31 U.S.C. § 9701(a) (emphasis addefiihe IOAA describes only in the most
general terms how this desidematof agency self-sufficiency i® be accomplished; agencies
are statutorily instructed to lbair in imposing any fee regimand to consider such factors as
costs to the Government, the value of the setaidbe recipient, the public policy or interest
being served, and ‘otheelevant facts.””Cent. & S. Motor Freight Taffi Ass’n v. United States,
777 E.2d 722, 724 (D.C. Cir 2014) (quotidly U.S.C. § 9701 (b)(2)(A-D)).

Significantly, the IOAA is interpreted “meowly to avoid constitutional problemsRNat’l
Cable Television Ass’n v. United Staté$5 U.S. 336, 342 (1974ee alsd-ed. Power Comm’n
v. New England Power Ga415 U.S. 345 (1974). Specificallyederal agencies may charge
fees “for a service that confers a spedifenefit upon an identifiable beneficiar§ghgine Mfrs.
Ass’nv. EPA20 F.3d 1177, 1180 (D.C. Cir. 1994), but over-charging beyond “value to the
recipient” would exceed the Congressional auttadidn set out in the IOAA and amount to an

improper taxNCTA 415 U.Sat 342-43.
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The I0AA is nowhere referenced in the AGvhich does not make this “sense of
Congress,” 31 U.S.C. § 9701(a), apable to the States or&@e Exchanges. Indeed, the
plaintiff concedes, as it mushat the IOAA applies to feddragencies and not to State
Exchanges. Pl.’s Opp’n at 14. Nonethelesspthmtiff insists that beause “self-sustaining”
has an acquired meaning as used in the I0OA#,shme meaning must apply to the use of the
term “self-sustaining” in the ACASee id. As an initial matter, wike a standard principle of
statutory interpretation is thatadtical phrases appearing in s@mestatute ordinarily bear a
consistent meaningee Powerex Corp. v. Reliant Energy Services, &%d U.S. 224, 232
(2007), it cannot be presumed that the same phraitfarentstatutes share the same meaning.
Indeed, the Supreme Court has expresaiytioned that “[w]hie conducting statutory
interpretation, the Court “must lareful not to apply rules aligable under one statute to a
different statute without carefaind critical examination.'Gross v. FBL Fin. Seryss57 U.S.
167, 174 (2009) (quotinged. Express Corp. v. Holoweckb2 U.S. 389, 393 (2008)ee also
Hardt v. Reliance Std. Life Ins. 860 U.S. 242, 253-54 (2010) (holding that construction of
statute referring to “prevailing party” was not governed by “[o]ur ‘prevailing party’ precedent”
because statute at issumntained different terms).

Moreover, the plaintiff's argument théite same constraints placed by the IOAA on
Federal agencies also apply to State Exchangesmuise the same term “self-sustaining” is used
in both the IOAA and the ACA stretches the reatthe IOAA too far. The ACA directive that
State Exchanges be “self-sustaining” doesmatlve the appropriatioor taxing powers of
Congress and, in fact, isggered by the cessation afiyfederal funding by January 1, 2015.
Thus, the ACA raises none of the same constitutional concerns over exceeding the fee-for-

service authorization in the IOAAdhrequires the latter statutelte read narrowly. Instead, the
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Court looks to the text of the ACA and the comntexwhich that term isised to discern its
meaning. SeeKing v. St. Vincent's Hosb02 U.S. 215, 221 (1991) (“the meaning of statutory
language, plain or not, depends on contexXij. Fed’'n of Gov't EmpsAFL-CIO, Local 3669

v. Shinseki709 F.3d 29, 33 (D.C. Cir. 2013) (“always, [] bewiith the text of the statute”). In
this regard, the statutory testd purpose of the ACA contrdlse proper interpretation of the
term “self-sustaining” and takgsecedent over use tife same term in an entirely different
statute and context.

(d) Funding of Federal Exchanges Is Irrelevant

Finally, the plaintiff argues thatls “interpretation of the atute is consistent with HHS’
own actions in setting up thliending mechanism for the Federal Exchanges, which impose fees
solely in relation to productsctually sold on such an Exclggn” Pl.’s Opp’n at 14. The
plaintiff summarily states that the operationghed Federal Exchanges supports the interpretation
that “self-sustaining refers not to the needStates to sustain their Exchanges without federal
funding . . . but rather to the need for Eanbes to sustain themselves through their own
operations.”ld. at 15.

The manner in which Federal éhanges are operated is tiod appropriate lens through
which to view Congress’ intent regarding hovat8s may exercise thealiscretion and authority
to fund State Exchanges. Federal Exchanggspravide a model for State Exchanges but that
is a far cry from the plaintiff's claim that Statae restricted to thabtodel. Whatever funding
limitations or requirements Congress may ingon Federal Exchanges does not necessarily
extend to the States. As discussrfpra in Part 11l.A.2(a), Congregsdainly gave the States the

flexibility in ACA’s Section 1311(d)(5)(A), taletermine how theiocal Exchanges would
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“otherwise generate funding to support [their] G®ns” and the States are not limited to user
fees or assessments on participating issuers.
* * *

The plaintiff has utterly failed to overc@nthe “presumption against preemption.”
Biotech. Indus. Org505 F.3d at 1351. Rather than “demonstrate that ¢fae ahd manifest
purpose of Congress supports preemptiah,the plaintiff has stragd to use the term “self-
sustaining” in ACA’s Sectiod311(d)(5)(A) as a hook to pull the requirements of the IOAA
and apply those same limitations to the Stdtewling options for State Exchanges. The text
and context in which “self-sustang” is used in this ACA prosgion, however, allows the States
to slip off any line tying this statute to the IOAA.

Moreover, the “case for federal pre-emptismarticularly weak where Congress has
indicated its awareness of the ogg@n of state law in a fieldf interest, and has nonetheless
decided to ‘stand by both conceptd to tolerate whatever teosithere [is] between them.”
Bonito Boats, Inc. v. Thunder Craft Boats, |f89 U.S. 141, 167 (1989) (quotiBSjkwood v.
Kerr-McGee Corp.464 U.S. 238, 256 (1984)) (alaions in original).As the defendants note,
“[h]ere, not only did Congress demstrate its ‘awareness’ of thperation of state and local law
in the regulation of the healithsurance industry in the ACA, it encouraged a collaborative
approach, detailing ways in wihiStates could generate funding to operate their Exchanges.”
Defs.” Mem. at 17.

Accordingly, the ACA does not preempt the Challenged Amendment, as the ACA
reflects the intent of Congresg fihe States to have broad filekity to implement and operate

State Exchanges.
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B. The Challenged Amendment Does Not Violate Other Constitutional Provisions

In addition to arguing thdhe Challenged Amendment is preempted by the ACA under
the Supremacy Clause of the U.S. Constitutiom pilaintiff attacks the Challenged Amendment
as an unconstitutional violation of (1) the Takit@ause of the Fifth Amendment, in Count II,
Compl. 11 64-68; (2) the Due Process Clause of the Fifth Amendment, in Couiht I, 69-73,
(3) the Equal Protection Clausetbé Fifth Amendment, in Count ING.T 74-77, and (4) the
separation of powers inherent in the U.S. Gitutgon, due to an alleged improper delegation of
legislative power to an executive agency, in Countd\{ 78-81. These claims also fail, for
the reasons discussed below.

1 Takings Clause Claim

Count Il of the Complaint alleges that tHE Assessment constitutes a taking of property
without just compensation, in violation oftlrifth Amendment to the U.S. Constitution.
Compl.  68. The Takings Clause applies eoStates as well as the federal Government,
Chicago, B. & Q.R. Co. v. City of Chicadl6 U.S. 226, 236 (1897),dprovides that private
property shall not “be taken for publiceysvithout just compensation.” U.GONST. amend. V.
Thus, the Takings Clause “does pobhibit the taking of privatproperty, but instead places a
condition on the exercise of that poweFEirst English Evangelical Lutheran Church of
Glendale v. Los Angeles Cnt¢82 U.S. 304, 314 (198&ee also Williamson Cnty. Reg’l
Planning Comm’n v. Hamiin Bank of Johnson Cit$73 U.S. 172, 194 (1985) (“The Fifth
Amendment does not proscribe the taking afperty; it proscribetaking without just
compensation.”). Consequently, “[w]hen the actof the [] government effects a ‘taking’ for

Fifth Amendment purposes, there is no inheonstitutional diect, provided just
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compensation is availableTransmission Access Policy Study Grp. v. FERZ F.3d 667, 690
(D.C. Cir. 2000).

The plaintiff alleges that the Challenged Amendment amounts to an unconstitutional
taking because the HC Assessment “is imposétbwt regard to whether the underlying product
was, or even could be, sold on the D.C. Exgjea and thus without regard to what, if any,
benefit the assessed issveceived from the Exchange.” Compl.  67. In the plaintiff's view,
the HC Assessment is a user fee imposed on #uetiffs members that “is constitutional only if
there is a meaningful nexus between the fee impasddhe benefits supptl in return.” Pl.’s
Opp’n at 21. Under this artitation of the applicable constitutional standard, the plaintiff
contends, the District has flad” to “demonstrate some maagful nexus between those it
discretely burdens for an assessment and the bethefitiow from whathe assessment funds.”
Id. at 23.

The defendants counter that the HC Assestmerot a “user fee” but rather merely a
monetary obligation and, as $yc¢cannot violate the Fifth Amendmt Takings Clause.” Defs.’
Mem. at 19. If the Takings Clause does gpplthe monetary exaoh on non-participating
issuers subject to the HC Assessment, the defemgasit that the Distriateed only show “the
assessment[] imposed on health insurancegpamies doing business in the District is
‘reasonably related’ to ¢hbenefits of the D.C. Exchange under the ACAL’at 21. Contrary to
the plaintiff's conclusion, the dendants assert that the HGgessment meets this standard and,
in any event, “[tlhere is a meagful nexus between the assessmémtse issued by the District
and the benefits that ACLI's members will recewi¢h a successful and viable D.C. Exchange.”

Defs.” Reply in Supp. Mot. Disiss (“Defs.” Reply”) at 10.
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In short, the parties fundamentally disegabout whether the HC Assessment is a user
fee or, instead, a form of monetary exaction umefrom the Takings Clause and, even if the
HC Assessment is subject to the Takings Clausat thie applicable analytical standard is and
whether the HC Assessment would meet traatdsird and comport with the Takings Clause.

At the outset, before turning to the aredisagreement between the parties, the Court
notes one issue on which both parties agredd@éssessment is not a tax. Pl.’s Opp’n at 23
n.19 (“[a]t the hearing on Plaintiff’'s motionf@reliminary injunction . . . the District
concede[d] that the [HC Assessment] is ntabd) (citing P.l. Hr'g54:24: Defense counsel
stating: “it's not a tax.”)}° The Court will therefore assume for purposes of resolving the

pending motion that the HC Assessment is not a'tax.

1 The plaintiff explains, and the defendants do nqiuis, that D.C. law precludéise characterization of the
assessment as a tax because local law limits taxes omicsw@mpanies to a 2 percenémium tax. Pl.’s Opp’n

at 24 n.19 (citing D.C. Code § 47-2608 (a)). While DCGde § 47-2608 (a)(1)(B) authorizes, in addition to the
premium tax, the imposition of “fees and charges provided by the insurance laws of the Distrigtgncludi
amendments made to such laws by this chapter,” cofordble defendants stated at the motions hearing that the
HC Assessment does not fall under this provision. P.l. BBdL4-16. Notably, the parties’ agreement on this issue
confirms the observation by the Supeeourt that “teasing out the difference between taxes and takings is more
difficult in theory than in practice.’Koontz v. St. Johns River Water Mgmt. DE83 S. Ct. 2586, 2601 (2013).

The Court highlighted the “illustrative” caseBfown v. Legal Found. of Waskh38 U.S. 216, 242 n.2 (2003),

where, like here and iKoontz the government “never claimi¢hat they were exercising their power to levy taxes
when they took the petitioners’ propertid:

™ In determining whether an assessment is a tax or a regulatory fee, ‘f]hersingle test to evaluate the
assessment's charactéffiomas v. Network Solutiqgrz F. Supp. 2d 22, 29 (D.D.C. 1998jfd, 176 F. 3d 500

(1999), but, given the Court’s assumption, no furthenudision of the appropriate test or its application is

necessary. The import of this assumption must be noted, however. If the HC Assessment were a taxffthe plainti
contends that this “would not obviate the need for the District to establisenexus between the assessment it has
imposed and the purpose that it is intended to serve,” although the plaintiff concedes “a looser nexus requirement”
would apply. Pl’s Opp'n at 23 n. 19. In other words, if the HC Assessment were a tax,mtii wiaild have a

more difficult burden to show a taking. Indeed, longrdiiag Supreme Court precedemakes clear that the Fifth
Amendment’s Takings Clause generally imposes no limitation on the legislature’s taxing poass,‘thd act
complained of was so arbitrary as to constrain t@w@melusion that it was not the exertion of taxation, but a
confiscation of property.’Brushaber v. Union Pacific R.R. G240 U.S. 1, 24 (19163ee alsdoontz,133 S. Ct.

at 2600 (“It is beyond disputbat ‘[tlaxes and user fees..are not takings.” (quotinBrown,538 U.S. at 243 n.2
(2003) (Scalia, J., dissenting))). The HC Assessmemngpagnant as this assessment is to the plaintiff's
membership, amounts to the collection of only a small ptagerof direct gross recegpdlerived from business in

the District, and is not so oppressive or burdensome as to put at risk, or even produce a loss in, business operations
for the plaintiffs members. Thus, if the HC Assesstwegre a valid tax, it would not operate in such a

confiscatory manner as to constitute a taking under the Fifth Amendserdrd Lucas v. S.C. Coastal Council

505 U.S. 1003, 1029 (1992) (describing “confiscatory ramgula”’ as imposing such “limitation[s] so severe” as to
prohibit all economically beneficial use of landPGCC v. Fla. Power Corp 480 U.S. 245, 254 (1987) (finding that
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While agreeing that the HC Assessment isantatx, the parties vehemently disagree over
whether this assessment is a “user fee.” dlamtiff insists that the HC Assessment is a
“governmental user fee that fails to bear a sudfitrrelationship to the uge received or fails to
provide a fair approximation of the costs of benefits suppliedrethy resulting in an
unconstitutional taking. Compl. § 66. Indeed,gleentiff makes the bold assertion that the HC
Assessment “walks, talks, and squawks’ exaliltly a user fee” becaus#as called a “user fee”
for issuers patrticipating on the D.C. Exoa and “is imposed as a percentagacbfal
premiums sold Pl.’s Opp’n at 20 (emphasis in original). The defendants contest this
characterization by pointing out the obvious: H@ Assessment “cannot constitute a ‘user fee’
because . . . the assessment applihealth carriers that do dase’ the D.C. Exchange.”

Defs.” Mem. at 18. The plaintiff concedes ascimgince the gravamen thfeir complaint about
the HC Assessment is its applicatito non-participating issuer§&eeCompl. 110 (“In effect, the
Emergency Legislation imposess&r fees’ on non-users, i.en companies and products that
are ineligible for participatioon the Exchange and beyond the larity’s power to regulate.”).
Indeed, if the HC Assessment were a “dser” the Challenged Amendment would be
superfluous since the Establishment Act alregidyted the Authority #npower to assess such
fees. 8e42 U.S.C. § 18031 (d)(5)(A); D.C. Offici@lode 8§ 31-3171.03(b)(1); Defs.” Mem. at
18 (“the Council was not of theew that the imposition of an assessment was a user fee
because, if it did, it would have had no reaspneed to pass the Emergency Act”).

The defendants have the more persuasiyemaent on this particular issue and the Court
finds that the HC Assessment is not a “user’ fdde plaintiff's effort to squeeze the HC

Assessment into the “user fee” lmdas the transparent purpasderiggering the constitutional

FCC regulatory order “does not effedia&ing of property under the Fiftamendment” because “a rate providing
for the recovery of fully allocated cost, includitige actual cost of capital” is not confiscatory).
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analysis applicable to user fees. Under ttaad#rd, the Supreme Court has held that, while the
amount of a user fee need not be “precisalibrated to the usedha party makes of
Government services,” such a fee is required ttabb&ir approximation othe cost of benefits
supplied.” United Statew. Sperry Corp.493 U.S. 52, 60 (1989) (quotilgassachusetts v.
United States435 U.S. 444, 463, n.19 (1978)); at 63 (“a reasonable udee is not a taking if

it is imposed for the reimbursement of the adgjovernment services”). Resolution of this
issue against the plaintiff renrdanapplicable the proffereghalytical rubric employed iSperry

to assess whether a “user fee” amounts to agakvithin the meaning of the Fifth Amendment,
but nonetheless does not resolveplantiff's takings challenge dahe appropriate standard for
evaluating this claim.

The defendants eschew any need to undeaakings analysis if the HC Assessment is
not a user fee. Since this assessment iSriexe imposition of an obligation to pay money,”
Defs.” Mem. at 19 (quotin@ommonwealth Edison Co. v. United Stag¥d F.3d 1327, 1339
(Fed. Cir. 2001)), they contetdat the plaintiff's claim mudfail because “the payment of
money is not a takingjd. In support of their contention thiie Takings Clause is inapplicable
to validly imposed payment obligations when ‘propertyis being confiscated by the
government,’id. at 20 (emphasis in original), tkhefendants rely upon non-binding decisions
from appellate courts outside the D@rcuit and this District Courtd. at 19-20, n.22 (citing
Commonwealth Edison G&71 F.3d at 1339, n.1&jtt v. United States277 F.3d 1330, 1336
(Fed. Cir. 2002)West Va. CWP Fund v. Sta®y1 F.3d 378, 387 (4th Cir. 201MgcCarthy v.
City of Cleveland626 F.3d 280, 285-86 (6th Cir. 2018)yisher Int'l, Inc. v. Schafeb50 F.3d
1046, 1054 (11th Cir. 20084RM Chem. Ltd, Co. v. Fed. Mediation & Conciliation S&%5 F.

Supp. 2d 373, 377 (D.D.C. 2005) (“[A] governmengpised obligation to pay money is not
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susceptible to a takings analysisBEG Invs., LLC v. AlbertNo.13-cv-182, 2014 WL
1280261, at *13 (D.D.C. Mar. 31, 201@)oting “circular and nonseital” result “[i]f money
payments were considered a taking”)).

The plaintiff contests thiseading of the law, statinfat “numerous binding Supreme
Court and D.C. Circuit cases readily refuted thefendants’ position & a government-imposed
obligation to pay money cannot be a taking. sRDpp’n at 21. Neveditless, the plaintiff
hedges its position by noting that “even if a ntangexaction did havi® burden a particular
piece of property, this case, lik@ontz v. St. Johns Wir Water Mgmt. Dist133 S. Ct. 2586
(2013), involves such a situation—the monetxgction burdens thasurance licenses of
ACLI's members, which are subject to revtiea if an insurer does not pay the fedd. at 22
n.17* Likewise, the defendants hedge their posiby also arguing that the HC Assessment

would withstand scrutiny under the Takings Glaecause “here the assessments imposed on

12 The plaintiff raises this argument only in a footnote in its opposition. The D.C. Circuit has instructed that “the
court generally declines to consider an argument if a party buries it in a footnote and raises it only in a conclusory
fashion.” Nat'l Oilseed Processors Ass’n v. Occupational Safety & Health AdNin.12-1228, 2014 WL

5393871, at *9 (D.C. Cir. Oct. 24, 2014) (citied' S Corp. v. EPA759 F.3d 52, 64 (D.C. Cir. 2014)). In any event,
although the plaintiff briefly mentions that the authorized pendtiiefilure to pay the HC Assessment includes a
potential risk to its members’ business licenses, tifiégserce is not in connection with the plaintiff's Takings
Clause claim but only proffered as evidence of irreparable harm in support of the plaintiff's requegiadbve
relief. See, e.g.Compl. § 57; Pl.’s P.l. Mem., at 15-16, ECF No, Rll's Reply in Support of Mot. for Prelim. Inj.,

at 10 n.3, ECF No. 29; Pl.'s Emerg. P.l. Mem.,  5-B0. 32. Indeed, no concern over the risk posed to a
member's business license was expressed in eitharatgmh submitted by the representative of one of the
plaintiff's membersSee generallyDecl. of Theresa Patterson (“Patterfmcl.”), ECF No. 28-1Supp. Declaration

of Theresa Patterson (“Supp. Patterson Decl.”), ECF No. 30-1. Given that the suspension or revoesaticanoéi
licenses is only a potential penalty among the myriad of discretionary options that theisviaytborized to
exerciseseeD.C. Code § 31-1204(b) (authorizing Mayor, “in theydds discretion,” to take whatever actions “the
Mayor deems appropriate, including suspending or revakimgnsurer’s . . . certificate of authority or license to
transact business”), and that no such penalty has been imposed, the risk to the plaintiff's meerns&=s’id highly
speculative, not ripe and therefore instiéfint to support a Takings Clause claiBee San Remo Hotel, L.P. v. City
& County of San Francis¢®45 U.S. 323, 346-347 (2005) (“‘a claim that the application of government regulations
effects a taking of a property interest is not tipél the government entity charged with implementing the
regulations has reached a final decision regarding tHeeafipn of the regulations to the property at issue.™
(quotingWilliamson Cnty Reg’l Planning Comm’n v. Hamilton Ba#ik3 U.S. 172, 186 (1985)todel v. Va.

Surface Min. & Reclamation Ass’n, Ind52 U.S. 264, 294-95 (1981) (“constitutionality of statutes ought not be
decided except in an actual factual setting th&asiauch a decision necessary”) (collecting cases).
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health insurance companies doing business in thectlist‘reasonably relat to the benefits of
the D.C. Exchange under the ACA.” Defs.” Mem. at21.

The parties’ dispute overdrstandard applicable toapzing the HC Assessment under
the Takings Clause is not justilid litigation posturing but stenfsom the difficulties in sorting
through the muddle of what comntators have called “famousigcoherent” and “a mess” of
Takings Clause jurisprudence. Steven A. HaskKihssing theDolan Deal—Bridging the
Legislative/Adjudicative Divide88 URB. LAW 487, 487 (Summer 2006) (erhal quotations and
citations omitted). The SuprenCourt’s recent decision Koontzprovides general guidance on
three analytical rubrics applicaltle judicial reviewof Takings Clause challenges to different
forms of government actiofi. First, if the government “dictly seize[s]” a tangible property
interest, such as real property or an gasd# or lien, then “it would have committegher se
taking.” Koontz 133 S. Ct. at 2598-99ge alsd.ingle v. Chevron U.S.A. Inc544 U.S. 528,

537 (2005) (“The paradigmatic taking requirjugt compensation is a direct government

13 The plaintiff seems to concur that its Takings Clauarcshould be evaluated, as the defendants suggest, under
the “reasonably related” standard, indicating that the same standard applies to its takingsotagtiah and due
process claims. Pl.’s Opp’n at 22 (“bedrock due process and equal protection principles impose the same nexus
requirement on assessments directedisatbset of the population as the hajs Clause”). At the same time, the
plaintiff does not explain precisely whiie difference is, if any, between the “reasonably related” standard and the
standard it also articulates as apalile, namely “a meaningful nexus between the fee imposed and the benefits
supplied in return,id. at 21;id. at 25, such that the benefit to theaiptiff's members are not “vastly out of

proportion” to the cost of the HC Assessméthtat 27.

4 The Ninth Circuit recently “enter[ed] the doctrirlaicket of the Supreme Court’s regulatory takings
jurisprudence,” and discernétthree ‘relatively narrow categories’ of regtibns which work @ategorical, or per

se, taking:” “the first category . . . holds that permanent physical invasions of real property work akjeg.se ta

The second . . . teaches that regulatieyzriving owners of all economically feficial use of their real property

also work a per se taking. The third line of cases, representédllay andDolan, articulate a more nuanced rule
[and] hold that a condition on the grant of a land use peeouiring the forfeiture o& property right constitutes a
taking unless the condition (1) bears a sufficient nexusawith(2) is roughly proportional to the specific interest

the government seeks to protect through the permitting process. If those two conditions are met, then the imposition
of the conditional exaction is not a taking-dorne v. USDA750 F.3d 1128, 1138-41 (9th Cir. 201Z)wo other

Judges on this Court have also helpfully outlined the discernable analytical rubrics used in Takings Clause cases.
See Perry Capital LLC v. LeWos. 13-1025, 13-1053, 12-1439, 13-1288, 2014 U.S. Dist. LEXIS 138066, at * 81-
97 (D.D.C. Sept. 30, 2014) (Lamberth, A3com Hasler Mailing Sys. v. United States Postal. S&t% F. Supp. 2d

148, 172-173 (D.D.C. 2011) (Friedman, F9ggy Bottom Ass’n v. D.C. Office of Plannidgl1 F. Supp. 2d 84, 88-

89 (D.D.C. 2011) (Friedman, J.).
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appropriation or physical ing&on of private property.”).oretto v. Teleprompter Manhattan
CATV Corp, 458 U.S. 419, 426 (1982) (“[A] permartgrhysical occupation authorized by
government is a taking without regard te fpublic interests thdt may serve.”).

Second, if the government does not direstize property and instead conditions the
receipt of a government benedih the relinquishment of a propgihterest, another form qfer
setaking may occur. The Supreme Court explaitined “the government can pressure an owner
into voluntarily giving up property for which ¢hFifth Amendment would otherwise require just
compensation.”"Koontz 133 S. Ct. at 2594. In such caghs,condition of “just compensation”
set out in the Takings Clause is met—and kotgs violation arises—*so long as there is a
‘nexus’ and ‘rough proportionalitypetween the property thatedlgovernment demands and the
social costs of thepplicant’s proposal.”"Koontz 133 S. Ct. at 2595 (citingolan v. City of
Tigard, 512 U.S. 374, 391 (1994) ahmllan v. California Coastal Comm @83 U.S. 825, 837
(1987)). On the other hand, when the governmegires the relingghment of a property
interest in exchange for a discretionary goveminbenefit, which “lack[s] an essential nexus
and rough proportionality tdhe property taken, per seviolation of the Takings Clause occurs.
Koontz 133 S. Ct. at 2600 (identifying the “central concerhoflan andDolan’ as “the risk
that the government may use its substantial p@andrdiscretion in land-use permitting to pursue
governmental ends that lack an essential nerdsrough proportionalitio the effects of the
proposed new use of the specific property at issue, thereby diministiraytyustification the
value of the property”).

The second analytical rubric is not lindtéo protecting only real property under the
Takings Clause. Thi€¢oontzCourt held that the samgér setakings approach” articulated in

Dolan andNollan “is the proper mode of analysis,” “when the government commands the
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relinquishment of funds linked & specific, identifiabl@roperty interest sth as a bank account
or parcel of real property.td. at 2600-01 (citinddrown v. Legal Foundation of Washington
538 U.S. 216, 235 (2003) (holding that State Supreme Court’s seizure of the interest on client
funds held in escrow account was a takiMggbb’s Fabulous Pharmacies, Inc. v. Beckywidn
U.S. 155 (1980) (holding that aunty’s taking of interest on anterpleader fund violated the
Fifth Amendment)see alsd?erry Capital LLC v. LewNos. 13-1025, 13-1053, 12-1439, 13-
1288, 2014 U.S. Dist. LEXIS 138066, at *88-89 n.540[. Sept. 30, 2014) (Lamberth, J.).
Short of gper setaking, theKoontzCourt also identified a thdranalytical rubric that
applies to “a regulatory taking.Koontz at 2600. Determining whegr a regulatory taking has
occurred “necessarily entails complex factual assessments of the purposes and economic effects
of government actions.Brown 538 U.S. at 234. “To constitute a regulatory taking, the
[g]Jovernment action must (1jfact a property interest and)(go ‘too far’ in so doingi(e.
amount to a deprivation of all or most econonmse or a permanent physical invasion of
property).” Full Value Advisors, LLC v. SE633 F.3d 1101, 1109 (D.C. Cir. 201A5com
Hasler Mailing Sys. v. Uted States Postal Sen885 F. Supp. 2d 156, 193-194 (D.D.C. 2012).
The Supreme Court has set outthfactors to consider whethtbe regulation has gone “too
far.” (1) “the economic impact of the regulation thie claimant;” (2) “the extent to which the
regulation has interfered with distinct investmbatked expectations;” and (3) “the character of
the governmental action,” parnikarly “whether it amount& a physical invasion” or
appropriation of property or instead meraffects property interesthrough “some public
program adjusting the benefits and burdens of economic life to promote the common good.”
Penn Cent. Transp. Co. v. City of New Ydi&8 U.S. 104, 124 (1978&ee alsd-ull Value

Advisors, LLC v. SE®33 F.3d at 1109;ingle, 544 U.S. at 538-40. “[T]hEenn Central
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inquiry turns in large part . . . upon the magdé of a regulation’s economic impact and the
degree to which it interferes witagitimate property interestsl’ingle, 544 U.S. at 540d. at
539 (noting that each of tlienn Centrafactors “has given rise wexing subsidiary questions”
but “have served as the principal guidelinesrésolving regulatory takings claims that do not
fall within physical takings”).

Significantly for this case, theoontzCourt expressly declingd address whether “the
government can commit a regulatory takingdimgcting someone to spend monebontz 133
S. Ct. at 2600. Describindg?enn Central’sessentially ad hoc, factual inquir[y]” as “difficult and
uncertain,” theKoontzCourt refused to “extend” that rulen“the vast category of cases in which
someone believes that a regpion is too costly.”ld. (alterations in origial) (internal quotations
and citations omitted). Thus, the majority of K@ontzCourt left intacthe plurality view
reflected inEastern Enterprises v. Apfé24 U.S. 498 (1998), where Justice Kennedy, in
concurrence, joined with four dissenters (BestiStevens, Souter, Ginsberg and Breyer) “in
arguing that the Takings Claudees not apply to government-impasfinancial obligations that
‘d[o] not operate upon or alter a&tentified property interest.Koontz at 2599 (citingzastern
Enterprises524 U.S. at 540 (Kennedy, J., concurringueigment and dissenting in part) and at
554-556 (Breyer, J., dissenting)d; at 2603-04 (Kagan, J., dissentinggdstern Enterprises. .
held that the government may impose ordirfargncial obligations whout triggering the
Takings Clause’s protections™. TheKoontzCourt distinguishe&astern Enterprisebecause
in Koontz“the monetary obligation buethed petitioner’'s ownership afspecific parcel of land.”

Koontz 133 S. Ct. at 259%]. at 2600 (emphasizing that “[t]felcrum this case turns on is the

5 |n Eastern Enterpriseghe Supreme Court struck down a statué thtroactively imposed on a former mining
company an obligation to pay for the medical benefit®tifed miners and their families, with a four-Justice

plurality concluding that the statute violated the Takings Clause and Justice Kennedy concurring in the result on Due
Process, rather than Takings Clause, grounds. 524 U.S. at 529-37.
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direct link between the government’s demand a specific parcel of real propertyit); at 2603
(summarizingKoontzholding that government’'s demand for money “from a land-use permit
applicant must satisfy the requirementdNotlan andDolan even when the government denies
the permit”). Indeed, thikoontzCourt stated that tThis case therefore does not affect the
ability of governments to impose property taxegrudses, and similar laws and regulations that
may impose financial burdens on property ownetd.”at 2600.

Even though th&oontzmajority stressed throughout g@pinion that the linkage between
the monetary exaction and real pedy was critical to triggering th@olan/Nollanper se
takings analysis, this emphasis was confuginigidermined by the majority’s footnote stating
that “this case does not implieathe question whether monetary exactions must be tied to a
particular parcel of land iarder to constitute a takingfd. at 2600 n.2. Consequently, the
dissent cautioned that “[t]Heoundaries of the majority’s new rule are uncertaid.”at 2604
(Kagan, J., dissenting). These the boundaries testin the instantase, where the HC
Assessment is a monetary exaction that is not linked either to any real estate parcel or other
“specific, identifiableproperty interest.”

Given thatkoontzdid not alter the majdy view of the Suprem€ourt, as reflected by
the plurality inEastern Enterprisehowever, the defendants, agaiave the more persuasive
argument that a general monetaraction does not qualify as pecific, identifiable property
interest,”"Koontz 133 S. Ct. at 2600, to serve gsradicate for a takings clainSee
Commonwealth Edison C&71 F.3d at 1338-39, n.10 (“although a minority of the Supreme
Court has urged that a taking can occur whengtess has imposed an obligation to pay money .
.. five justices of the Supreme CourtHastern Enterpriseagreed that regulatory actions

requiring the payment of money are not takingel[dw]e agree with th prevailing view that
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we are obligated to follow the views of thmaajority.”) (collecting cases). Accordingly, the
second count of the Complaint @ieg a violation of the Takings @lise fails to state a claim for
which relief can be granted.

In any event, even if the HC Assessni@oiuld be viewed as the first step in a
‘regulatory taking,””Brown 538 U.S. at 234, the plaintiff'saim would still fail to state a
cognizable cause of actidh.The Supreme Court’s evaluatioha takings claim predicated on
the allegation, similar to the plaintiff's hereatta regulation imposes excessive or unfair
burden is evaluated under thenn Centrafactors. The first factor ithis analysis of whether a
regulation has gone “too far” requires consitieraof the economic imgct of the regulation on
the plaintiff's members. In this regard, the IA€sessment is not so burdensome as to deny the
plaintiff’'s members a “reamable rate of returnsee Penn Centra#i38 U.S. at 136 (focusing on
the ability to earn a reasonable rate of rgtusnmake the plaintiffs members’ insurance
business in the District unprofitabkge Dist. Intown Properties Ltd. P’ship v. D.C98 F.3d
874, 884 (D.C. Cir. 1999) (rejecting takings cland noting that mere loss of value “is
irrelevant to whether the propgrs a whole can be operatedaufficient profit even with the
regulation”), or commercially impracticabkee Keystone Bituminous Coal Ass’'n v.
DeBenedictis480 U.S. 470, 495-96 (1987) (looking toetther the regulation makes property
owner's coal operation “commercially impracticdpleThus, consideration of the first factor
shows that the HC Assessment has only a mingo@homic impact on the plaintiff's members.

With respect to the secoienn Centrafactor, given the highlyegulated nature of the

insurance industry, the HCs8essment does not interfere with any investment-backed

% The parties presented no analysis of the HC Assessmamegaslatory taking sincedtplaintiff contends that the
Dolan/Nollanper setakings analysis applies and the defendanttecal, correctly under current—though somewhat
“uncertain”—Supreme Court jurisprudence, that the assesssneaitthe type of property interest that triggers a
Takings Clause claim.
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expectations of the plaintiff's memberAs the D.C. Circuit explained istrict Intown
Properties 198 F.3d at 883, “[bJusinessestloperate in an industryitlv a history of regulation
have no reasonable expectatioatttegulation will not be strerngtned to achieve established
legislative ends.”

Finally, with respect to the fin®lenn Centrafactor, the nature and purpose of the HC
Assessment does not involve any physical invasion of the plaintiff's members’ property and is
intended to advance the publicrpase of extending health insace to the uninsured in the
District. Even the plaintiff concedes that thisigegitimate public pypose. Pl.’s Opp’n at 25
(“[T]he relevant question is not whether funding the Exchange is a rational government
objective; of course it is.”P.l. Hr'g 38:4-9 (acknowledging #t plaintiff does not dispute the
D.C. Exchange provides a public bengfitThus, consideration of all thr@&nn Centrafactors
strongly militates against anynfiing of a regulatory taking.

The conclusion that the HC Assessmemiasa regulatory taking confirmed by the
Supreme Court’s reasoningBmown v. Legal Foundation of Washingtohhere, the Court
examined the claim that a State court’s confieoaof the “interest on layers’ trust accounts,”
(“IOLTA"), 538 U.S. at 220, to support legalrs&es for the poor amounted to a taking in
violation of the Takings Claussince that interest otherwibelonged to “the owner of the
principal.” 538 U.S. at 235. The Supreme Gaancluded that, if the IOLTA program were
considered a regulatory taking, under Bean Centrahnalysis “it is clear there would be no

taking because the transactiwad no adverse economic impaatpetitioners and did not

interfere with any investnmé-backed expectation.Id. at 234*" See alsd®ecatur Liquors, Inc.

While the IOLTA program was not a regulatory taking, Bnewn Court concluded that it could bepar setaking
due to the transfer of the beneficial ownership of interest funds from specific, eldetifDLTA accounts for a
public use.ld. at 235. Nevertheless, the Cofound no compensatory taking ocad, explaining that “[b]Jecause
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v. District of Columbia478 F.3d 360, 364 (D.C. Cir. 2007) @efing plaintiffs’ claim that
District’'s moratorium on sale aiertain single containers of baerpart of city constituted an
unconstitutional taking because they were notigdegdrof all economicallyiable use of their
liquor licenses, citinglugler v. Kansasl123 U.S. 623, 655, 657 (1887), where Supreme Court
rejected “a taking claim by a brewy owner whose brewery lost 758bits value as a result of a
state ban on the making of intoxiicey liquors other than ‘for medal, scientific, and mechanical
purposes.™).

In sum, the HC Assessment does not constitute either seor regulatory taking.
Accordingly, the plaintiff's takings claim ind@int Two of the Complatrmust be dismissed.

2. Due Process Clause Claim

Count Il of the Complaint aliges that the HC Assessmert iimposed without regard to
whether the underlying product was, or evealdde sold on the DC Exchange, and thus
without regard to what, if anyenefit the assessed issuer reagifvem the Exchange.” Compl.
72. Extrapolating from this allegation, the Cdaipt further claims that the HC Assessment
“bears an insufficient relationship to the govwaent’s intended purpose of defraying the
regulatory and administrative costs of operathrgyD.C. Exchange” and “therefore violates
carriers’ right to due process . . Id. { 72-73. Consequently even if the defendants can
overcome a Takings Clause challenge, the fithgontends that the funding mechanism adopted
in the Challenged Amendmenints afoul of the Fifth Amendment’'s Due Process Clatisgne

Court first addresses the appropriate stanftardvaluating the platiff's due process claim

of the way the IOLTA program operates, the compensation due [the plaintiffs] for any takiegy pfoperty would

be nil” and, consequently, “[tjhere was [] no constitutional violation when they were not compensatati 240.

¥ While due process claims are typically analyzed under the Constitution’s Fourteenth Amendment, the District of
Columbia, which is not a State, is subjecth® Due Process Clausetbé Fifth AmendmentSee Atherton v. D.C.

Office of the Mayqr567 F.3d 672, 689 (D.C. Cir. 2008utera v. District of Columbia235 F.3d 637, 645 n.7

(2000).
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before turning to evaluate the parties’ arguments regarding applicatiois standard to the
Challenged Amendment.

(a) Applicable Standard

The Complaint alludes to the standarddoccess on the plaintiff’'s due process claim,
stating that “due process requires a sufficielati@nship between the target of the fee and the
benefit the government seeks to fund.” Complly The plaintiff explainghat this analysis
“impose[s] the same nexus requirement on assedsrdgected at a subseftthe population as
the Takings Clause.” PL.Bpp’'n at 22. Although somewhat apee, the plaintiff's proffered
standard suggests that a “sufficient relationstopSatisfy the due process clause exists when the
assessed organization enjoys a direct benefit the program funded kayregulatory monetary
exaction. By contrast, the deféants argue that the due pregelaim should be rejected on
grounds that “the assessments are rationallye@ka a legitimate state interest” and “are
constitutional unless they are arbitrary or ¢hessification imposed for the assessment bears no
reasonable relation to the goal.” Defs.” Mah22. The defendants’ articulation of the
appropriate standard is whucloser to the mark.

The Due Process Clause of the Fifth Amendnpeatects citizens ajnst deprivation of
“life, liberty, or property wihout due process of law.” U.SONST. amend. V. The Fifth
Amendment’s application is therefore limitedthmse cases where “the plaintiff has been
deprived of a protected interest'property’ or ‘liberty.” Ralls Corp. v. Comm. on Foreign Inv.
In U.S, 758 F.3d 296, 315 (D.C. Cir. 2014) (quotiwgn. Mfrs. Mut. Ins. Co. v. SullivaB26
U.S. 40, 59 (1999)). The plaintiff makes clézat its due process challenge to the HC

Assessment is substantirather than procedurdl. The plaintiff urges that the HC Assessment

¥ The plaintiff explains that “the point is not that [the plaintiff] was denied an opportunity to participate in the
process through which the District arrived at its misguided solution. No amount of processhaigagernment
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is susceptible to a substantive due proceskectyge because the assessitns charged against

the plaintiff and its membersithout providing a commensuraterocesponding benefit. Whether
the plaintiff’'s members are benefitted by thealldnged Amendment, however, is simply not the
appropriate test to apply in euvaking the sufficiency of the substantive due process claim. The
law is clear that “[a]bsent a suesp classification or infringemenf a fundamental interest,” the
Due Process Clause “requires only a rational ba&EGE v. United State830 F.3d 513, 523
(D.C. Cir. 2003) (citing=CC v. Beach Commc’ns, In&08 U.S. 307, 313 (1993)yaters v.
Rumsfeld320 F.3d 265, 268 (D.C. Cir. 2003).

Thus, to sustain its substantive due pssagaim, the plaintiff bears the burden of
showing “that there is no ‘rational relationglietween [the challenged statute] and some
legitimate governmental purpose.Gordon v. Holder721 F.3d 638, 656 (D.C. Cir. 2013)
(quotingAm. Bus. Ass’'n v. Rogpf49 F.3d 734, 742 (D.C. Cir. 2011)) (internal bracket
language modifiedsee also NFIB132 S. Ct. at 257%en. Motors Corp. v. Romegis03 U.S.

181, 191 (1992) (Due Process Clause is satisfiedaflenged regulation serves “a legitimate
legislative purpose furthered by rational meansThis burden to negative every conceivable
basis which might support the lawespecially difficult to meet."Gordon,721 F.3d a656
(internal quotationsral citation omitted).

In particular, when the challenged statotgegulation imposes a monetary exaction, any
burden on the government “to justify @stions” is “only very slight’Emory v. United Air
Lines, Inc, 720 F.3d 915, 923 (D.C. Cir. 2013). Thep&me Court has made clear that
“legislative Acts adjusting the burdens and bégaeiff economic life come to the Court with a

presumption of constitutionality, and . . . thedwmm is on the one complaining of a due process

to impose burdens on a few that should be borne by actual users or the public at large.” Pl.’s Oppl8at 23 n.
Thus, the plaintiff concedes anyopedural due process challenge.
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violation to establish that ¢hlegislature has acted in arbitrary and irrational way.Usery v.
Turner Elkhorn Mining C9.428 U.S. 1, 15 (1976). Courts stulecline invitations from
litigants burdened by regulatory action “to engaga imgher level of sctiny than rational basis
review allows,”Gordon,721 F.3d at 657, and avoid “assesg[ithe wisdom of Congress’
chosen schemelsery, 428 U.S. at 18-19. Under the ratiobakis standard, “[i]t is enough to
say that the Act approaches the problem sf-spreading rationally; véther a broader cost-
spreading scheme would have been wiser aemaactical under theircumstances is not a
guestion of constitutional dimensionld.; see also NFIB132 S. Ct. at 2579) (observing that
courts “possess neither the expertise noptkeogative to make policy judgments. Those
decisions are entrusted to ourtida’s elected leaders, who can be thrown out of office if the
people disagree with them. Itnst our job to protect the peogdl®m the consequences of their
political choices.”)

In the face of this well-settled precedentapplication of the rational basis standard to
economic regulation, the plaintiff heavily relies three pre-1930 cases in which the Supreme
Court invalidated government regtibns that imposed monetagsessments on a select portion
of the population.SeePl.’s Opp’n at 22 (citindNorwood v. Bakerl72 U.S. 269 (1898Nlyles
Salt Co. v. Bd. of Comm’rs ofdha & St. Mary Drainage Dist.239 U.S. 478 (1916), arRbad
Improvement Dist. No. 1 of Frankl@nty., Ark. V. Mo. Pac. R. C&74 U.S. 188 (1927)). As
the defendants point out, the plaitd attempt to “return to tb days when the Supreme Court
struck down legislation on substantive gwecess grounds” is unavailing—and for good reason.
SeeDefs.” Reply at 16.

Over one-hundred years agoLiochner v. New Yorkl98 U.S. 45, 52-53 (1905), the

Supreme Court applied a strictég of scrutiny to strike dowa state regulation on substantive
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due process grounds, finding that thhage and hour restrictionsissue violated the employees’
right to “liberty.” The aproach used by the Courtlimchnerto scrutinize government
economic regulation has been firmly regetin favor of upholding government economic
regulations so long as they meet ditmaal basis” standd of review. SeeAdam Winkler,Fatal
in Theory and Strict in Fact: An EmpiricahAlysis of Strict Scrutiny in the Federal Coud9
VAND. L. REV. 793, 798 (2006) (citingnited States v. Carolene Prods. C804 U.S. 144
(1938);NLRB v. Jones & Laughlin Steel Carp01 U.S. 1 (1937); and/. Coast Hotel Co. v.
Parrish, 300 U.S. 379 (1937) as “tlieree cases that overturniedchnef). There is no question
that the Supreme Court has “held for many yeagically or not) that té ‘liberties’ protected

by Substantive Due Process do maiude economic liberties.Stop the Beach Renourishment,
Inc. v. Florida Dep’t of Envtl. Prot560 U.S. 702, 721 (2010) (citihgncoln Fed. Labor Union
v. Northwestern Iron & Metal Cp335 U.S. 525, 536 (1949)f. Hettinga v. United State§77
F.3d 471, 481-83 (D.C. Cir. 2012) (Brown, J., aeminig) (discussing the benefits of the
Lochnerera protections of econonliberties and indicating disagement with the move away
from these principles because “[r]ational basidew means property is at the mercy of the

pillagers”),cert. denied133 S. Ct. 860 (2013Y.

20 Another Judge concurring in tper curiamopinion inHettinga v. United Statedleclined to join in Judge
Brown’s concurring opinion, citing “the Supreme Court's long-standing approachns dfeconomic liberty” and
this “broad area of the Supreme Court's settled jurimce.” 677 F.3d at 483 (Griffith, J., concurring).
Nonetheless, commentators have noted a trend in Su@eunejurisprudence to rely on the Takings Clause, as
opposed to the discredited substantive due process doctrine, to provide greasdisitrditny of government
regulation. See, e.g Eduardo Moisés Pefialvéregulatory Taxingsl04 @LUM. L. REv. 2182, 2194 n. 52 (2004)
(noting that “several commentatdrave compared the Court's regulgttakings jurisprudence to the prechner
doctrine of economic substantive due process”) (ciigdaw review article citations); Dan Herber, Comment,
Surviving the View Through the Lochner Looking Glass: Tahoe-Sierra and the Chphfdding Development
Moratoria, 86 MINN. L. REv. 913, 941 (2002) (“[SJome argue that the broad conception of the Takings Clause that
Justice Scalia and a majority of the current Court laalapted embodies a strict foohsubstantive due process
reminiscent of the Lochner etdinternal citation omitted))see also Dolan v. City of Tigaré12 U.S. 374, 406-07
(1994) (Stevens, J., dissenting) (“The so-called ‘regulatory takings’ doctrine. . . has an omsbiswith the line
of substantive due process cases lthahnerexemplified.”).
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With the applicable standard of reviewitksl, the Court nextonsiders whether the
plaintiff has met its burden of establishing th&ielte is not any reasonable conceivable state of
facts that could provida rational basis for the” Challenged Amendmétettinga 677 F.3d at
479 (internal quotationsnd citation omitted)see also Armour v. City of Indianapoli32 S. Ct.
2073, 2082 (2012) (“burden is on the one attacking the legislative arramgenmegative every
conceivable basis which might support ifjuotations and citations omitted).

(b) Rational Relationship Between HC Assessment and Legislative
Purposes

When assessing a rational relationship leetwa challenged legislative action and a
legitimate governmental purposeetbourt is not “resicted to the stated reasons for passing a
law,” Gordon v. Holder 721 F.3d at 657, but may discern spcinpose from the text of the
statute or reasons provided post-enactmbrdeed, “a legislature need not actually articulate at
any time the purpose or rationakepporting its classificationArmour, 132 S.Ct. at 2082. In
this case, as noted, the Establishment Act spealtsédf in outlining the purposes of this law to
“[e]nable individuals ad small employers to find affordable and easier-to-understand health
insurance;” “[flacilitatethe purchase and sale of qualifiedItfeplans;” “[rleduce the number of
uninsured;” and “[a]ssist indiduals and groups to access programs, premium assistance tax
credits, and cost-sharing reductiong&stablishment Act, D.C. Code § 31-3171.02.

To withstand a substantive due processlehgk, economic legislation “must meet the
test [of] a legitimate legislative purpose furthered by rational meaasti. Motors Corp.503
U.S. at 191. In this case, the Challenged Adneent authorizing the HC Assessment was not an
arbitrary choice but resulted from a survey of funding options compiled and analyzed by the
Working Group, at the requesttbie Authority, which sought to fiill its statutory mandate of

ensuring adequate funds for the D.C. Exchar@geCompl. § 45. The Working Group rejected
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approaches that would have assessed hospital revenue, increased general taxes or limited funding
sources to those issuers offering plans on the BxChange. Pl.’s P.l. Mg Schlueter Decl., EX.

E (“Pl.’s P.I. Mot. Ex. E”) at 2, ECF No. 11%. A funding option to assess only participating
issuers would have required double-digit perogmt@ssessments on participating issuers in 2015
and resulted in a concomitant increase in dostthose seeking insurance on the D.C. Exchange
and the consequent adverse effect on the affditgadf such insurance plans in the year that
federal funding ceasesd. at 4, 12* These results would have undermined the goals of both the
ACA and the Establishment Act to expand heaiurance coverage to uninsured and make

such insurance more affordable fottbadividuals and small businesse¥eeDefs.” Mem. at 23
(“Is]uch an approach would have added signiftbato the cost of the policies available to
enrollees, and thus defeat a primary purpiigbe ACA.”). Instead, the Working Group
unanimously recommended that didlditional revenue is requiredt] [should be raised from an
assessment on all health insurance premiums writtdreiDistrict.” Pl.’s P.l. Mot., Ex. E at 1;
Compl. T 45. The Challenged Amendment authorizing the Authority to impose the HC

Assessment reflects this recommendation and isgpasmall assessment on health insurance

*! Although matters outside the pleadings generally must be excluded when evaluatingdiemeufdif a

Complaint on a motion to dismiss under Federal Ruféiaf Procedure 12(b)(6), courts may review materials
referenced in the Complaint, particularly where, as,hlbeeplaintiff has presented the document to the Court in
support of its claimsSeeAbhe & Svoboda, Inc. v. Chas08 F.3d 1052, 1059 (D.C. Cir. 2007) (noting court may
consider, on motion to dismiss, “facts alleged in the compldocuments attached theretr incorporated therein,
and matters of which it may take judicial notice” (quottgwart v. Nat'l Educ. Ass'd71 F.3d 169, 173 (D.C. Cir.
2006)));Vanover v. Hantmarv7 F. Supp. 2d 91, 98 (D.D.C. 1998¥d, 38 F. App’x 4 (D.C. Cir. 2002)
(concluding court could properly consider, on motion to dismiss, chapter of Persomell idiad “various letters
and materials produced in theucse of plaintiff's discharge proceedingdtaehed to plaintiff opposition that were
“referred to in the complaint and @re] central to plaintiff's claimskithout converting motion to summary
judgment);Corporate Sys. Res. v. Wash. Metro. Area Transit.Ahth 13-1258, 2014 U.S. Dist. LEXIS 39020, at
*10-11 (D.D.C. Mar. 25, 2014) (in considering Rule 12(b)(6) motion, court considered contracts referenced in
complaint).

22 The plaintiff indicates that “the District’s funding problem was a temporary one of its own creationOpl’ts

at 9;id. at 10 (“the funding problem the Exchange facesam[yl a temporary one of ¢hDistrict’'s own making”).
This argument is immaterial since the focus of rationsisb@view is not whether policy-makers in the District
could have performed better but whether the legislative choice made bears a reasonable relattbeghifidy
goal.
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issuers generating sigraéint revenues from operations in thetict to further the purposes of
the D.C. Exchange. As one health insagmprovider acknowledgednsuring all District
residents have health insurance will “stabilizfed risk pool, reduc[e] health care costs, and
eliminat[e] uncompensated losses.” Defdém. at 24 (citing Letter, dated March 28, 2014,
from Laurie G. Kuiper, Senior Director, Ganenent Relations, Kaiser Foundation Health Plan
of Mid-Atlantic States, Inc., to MarBeth Senkewicz of the Authority).

In sum, the Challenged Amendment reflect®asidered, and not ambitrary, choice by
the District that is rationallyelated to, and intended to fler the goals of, the ACA and the
Establishment Act to facilitate access to affordable health insurance for underserved District
residents and small businesses.

In addition to meeting the low substantive guecess threshold reflesd in the rational
basis standard, the defendants go further to proffer multiple ways in which the continued
operations of the D.C. Exchange funded byHI@Assessment benefits even non-participating
assessed issuerSeeDefs.’ Reply at 9-13. For example, the dedants proffer, first, that “the
Exchange creates direct and clbanefits for carriers of supplemtal insurance, which include
some of the companies in [plaintiff’'s] membkip” because increasing the availability of
affordable major medical insurance plans will advance the market for supplemental insurance.
See idat 10. More affordable major medical plans for small employers, for example, may
enable such employers to offer benefits tpkayees that include both major and supplemental
medical benefits and thereby provide a competitive advantage for businesses within this
jurisdiction. Id. at 11(the D.C. Exchange may “free up rasce[s] to be redistributed towards

supplemental health plans” offered by employe®)ese “free[d] up resources” may, in turn,
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increase the business of plaintiff's members #editsuch supplemental insurance produtds™
The defendants further point out that cereaepted benefit products, such as hospital
indemnity coverage, cannot be sold to wndiials who do not alrely have major medical
insurance, which the D.C. Exchange provid8eeDefs.” Mem. at 21.

Second, the D.C. Exchange creates atlhiealpopulation byroviding affordable
minimum essential health insurance. This thead D.C. population may dictly benefit issuers
of supplemental insurance products because énauns supplemental benefit plans pay claims
upon the onset of a disability opon death, which may be avoidedlie case of a disability, or
in either case have a later onset after moeenprms [have] incurred.” Defs.’ Reply at 12.
Relatedly, the D.C. Exchange not only increase&rage but also offers more comprehensive
coverage which, according to the defendants, could reduce the cost to issuers of certain
supplemental products offered by the pldiistimembers, such as long-term catd.

Finally, by creating another marketplace rimajor medical plans, the D.C. Exchange
enhances competition, which in turn lowers @si@nd enables consumers to save money that
could be used to buy supplemental health products offered by the plaintiff and its melehbers.
at 13.

The plaintiff rejects the likelihood of theaaticipated benefits because they “simply do
not extend to the vast majority of non-partatipg issuers and produtsubject to the HC
Assessment, Pl.’s Opp’n at 28hd are purely “speculativeid. at 27. Even if the defendants
“got it wrong,” however, and nord the anticipated benefits the assessed issuers come to
fruition, this is not tie applicable test fa substantive due process violation and does not

warrant striking down the Challenged Amendment as unconstitutional. As Judge Mikva

% The defendants note, for example, that Unum, the company that the plaintiff relied upon to establish
organizational standing in this matter, only offers products through empldeebefs.’ Reply at 11 n.11.
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explained over thirty years ago, “[ulndoubtedhg political process sometimes gets it wrong,
but the Constitution presumes that, as long agribeps involved have a fair chance to fight in
the political arena, the democratic process wglhtiitself. Legislatures may change flawed laws,
or voters may even ‘throw the bums outBeach Commc’n, Inc. v. FGO59 F.2d 975, 988
(D.C. Cir. 1992) (Mikva, J. concurringdee als@Beach Commc’n508 U.S. at 320‘The
assumptions underlying these rationales mayrtmseous, but the very fact that they are
‘arguable’ is sufficient, omational-basis review, to ‘immune’ the congressional choice from
constitutional challenge.”Wance v. Bradley440 U.S. 93, 97 (1979) (“The Constitution
presumes that, absent some reason to infgathti, even improvident desions will eventually
be rectified by the democraticqmess and that judicial intervion is generally unwarranted no
matter how unwisely we may thirgpolitical branch has acted.”).

All that is required tgass constitutional muster, umdie Fifth Amendment’s Due
Process Clause, is a non-arbitrary, rationaticeiahip between the Challenged Amendment and
the purpose of operating the D.C. Exchange. Thisdstrd is clearly metTherefore, the Court
will not second-guess the legislature to find a &aris/e due process violation. The fact that
assessments are charged to non-participatinghhisauers deriving significant revenues from
the District is simply not enough tmpugn this rational relationshigsee Ass’n of Bituminous
Contrs. v. Apfel156 F.3d 1246, 1256 (D.C. Cir. 1998) (“Islgition need not burden the most
responsible party to sukie rational basis review”). Thus glplaintiff has failed to carry the
requisite burden to sustain itsbstantive due process challenge #isl claim in Count Il of the
Complaint is, therefore, dismissed.

3. Equal Protection Clause Claim
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Count IV of the Complainalleges that the Challged Amendment “creates an
unreasonable classification thatist rationally related to the Blrict’s objective” by “impos[ing
the HC Assessment] on certain D.C. businesseé®ut regard to whethehe products they sell
are, or even could be, sold on the D.C. Exgjed when this assessment “is not imposed on other
similarly situated businesses iretDistrict that cannot sell theirgucts on the D.C. Exchange.”
Compl.  76. According to the plaintiff, this “Vates carriers’ right to el protection . . . .”

Id. § 77. The defendants counter that “[b]ecabsee is a rational rei@nship between the
assessment and the legitimate governmental pamiosaintaining the D.C. Exchange, [the
plaintiff] does not—an@annot—come close to meeting” iarden of establishing an equal
protection violation. Defs.” Menat 26. The defendants are correct.

Under the equal protection clause, “no State shall ‘deny to any person within its
jurisdiction the equal protection tie laws,” which is essentially a direction that all persons
similarly situated should be treated alikeCity of Cleburne, Tex.. Cleburne Living Ctr.473
U.S. 432, 439 (1985) (quotirRjyler v. Doe 457 U.S. 202, 216 (1982). The law is well-
established that “‘a classification neithevelving fundamental rights nor proceeding along
suspect lines . . . cannot run afoul of the Equatdetion Clause if there is a rational relationship
between the disparity of treatment awmie legitimate governmental purposeXfmour, 132 S.

Ct. at 2080 (quotingfeller v. Doge 509 U.S. 312-20 (1993)). Undie rational basis standard,

“legislatures may single out classes of peopl®ag as the lines drawn are not ‘invidious or

4 The Fourteenth Amendment’s Equal Protection Clause, by its terms, applies only to the States, but the Fifth
Amendment’s due process clause is applicable to the@istrColumbia and “has been construed to incorporate a
guarantee of equal protection of the laWriited States v. Jacksob53 F.2d 109, 120 n.19 (D.C. Cir976) (citing
Bolling v. Sharpe347 U.S. 497 (1954Ravis v. Washingtqrb12 F.2d 956, 957-58 n.2 (19#8)’'d on other

grounds 426 U.S. 229 (1976)on Stauffenberg v. District Unemployment Compensation Bd&edF.2d 1128,

1130 n.5 (1972))see alsdixon v. District of Columbia666 F.3d at 1339 (noting that “the Equal Protection Clause
of the Fourteenth Amendment applies to the District of Columbia through the Due Process Clause of the Fifth
Amendment”).
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irrational.” Beach Commc’ns, Inc959 F.2d at 988 (quotirignited States R.R. Retirement Bd.
v. Fritz, 449 U.S. 166, 176 (1980)). In other wortl$,a law neither burdens a fundamental
right nor targets a suspect class, we will uphoddidgislative classification so long as it bears a
rational relation to some legitimate endDixon, 666 F.3d at 1342 (quotirfgomer v. Evans

517 U.S. 620, 631 (1996)) (brackets omitted).

This case involves neither aspect class entitlet special scrutiny nor a fundamental
right. Instead, the Challenged Amendment riyareposes a monetary exaction against all
health insurance issuers genergtsignificant revenues from their spgons in the District. The
plaintiff's equal protection clairs based on the differential ttezent of assessed issuers from
other “businesses in the Distritiat cannot sell theproducts on the D.C. Exchange,” Compl. |
76, but, at base, this difference affects only i@lyueconomic interest. As the D.C. Circuit
explained, “the equal protection componenthaf Fifth Amendment’s Due Process Clause does
not require that all persons everywhere bedcalike. Instead, it imposes the rather more
modest requirement that government not treatiaity situated individua differently without a
rational basis.”"Noble v. United States Parole Comiml®94 F.3d 152, 154 (D.C. Cir. 1999)
(internal citations omitted). Indeed, “it is inhetén the nature of regulation that some people
and businesses will be treated differently from othesetatur Liquors, InG.478 F.3d at 363
(rejecting as “insubstantial” plaintiffs’ equalgtection challenge to District’'s moratorium on
sales of certain forms of beer containers in simgled of the city). Corexjuently, the plaintiff's
argument that “[clountless retailers, restauraantsl, other companieshare the same benefit
“from a healthier workforce” as the plaifits members but are not subject to the HC
Assessment, is unavailing. Pl.’s Opp’n at 27-Z8&e plaintiff's complaint about the Challenged

Amendment’s “underinclusiveness is not a b&sisnvalidating it, because under rational basis
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review Congress may choose to proceed ‘oneatagime,” applying remedies to ‘one phase of
one field [while] . . . neglecting the others Kaemmerling v. Lappirb53 F.3d 669, 685 (D.C.
Cir. 2008) (quotingVilliamson v. Lee Optical of Okla., In@48 U.S. 483, 489, (195%¢e also
Gordon 721 F.3d at 656 (“Courts must uphold legislatife]ven if the clasification involved . .
. Is to some extent both underinclessiand overinclusive . . . .”” (quotingance v. Bradley440
U.S. 93, 108 (1979))).

Despite the plaintiff's protestations abou tinmfairness resulting from imposition of the
HC Assessment on its members, the Challe#gadndment is subject to the same “highly
deferential rational basis standaaf’review applicable to the dysocess clause claim, and “the
District’s policy . . . is entitledo a presumption of rationality.Dixon, 666 F.3d at 1342. The
Court scrutinizes the daification “only to determine the existence of ‘some relevance to the
purpose for which the classification is madeUhited States v. Jacksob53 F.2d 109, 120
(D.C. Cir. 1976) (quoting@axstrom v. Herold383 U.S. 107, 111 (1966)ee id (“the statute
here in issue must be upheld if thera imtional basis for the scheme it createS3tloway v.
District of Columbia216 F.3d 1, 6 (D.C. Cir. 2000) (“Most laws will survive equal protection
challenge if they bear a ratidrralationship to a legitimate goremental purpose.”). Moreover,
“at the motion to dismiss stage, a plaintiff alleggian equal protectionalation must plead facts
that establish that there is Hahy reasonable conceivable statdacts that could provide a
rational basis for # classification.” Hettinga 677 F.3d at 479 (quotiriumaguin v. Sec'y of
Health and Human Sery8 F.3d 1218, 1222 (D.C. Cir. 1994)). The plaintiff has not met this
burden here.

The burden is particularly onerous for the i in this case since, as noted in the

discussion of the plaintiff’'s substantive due @& claim, courts “grd statutes involving
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economic policy a ‘strong presumption of validity Mettinga 677 F.3d at 478-479 (quoting
Beach Commc'ns, Inc508 U.S. at 314). When “ordinary comroial transactions’ are at issue,
rational basis review requires deference to reasonable underlying legislative judghheites,”
States v. Carolene Products C804 U.S. 144, 152 (1938), since $&tenjoy[] wide regulatory
latitude” over “commercial matters,Levin v. Commerce Energy, In660 U.S. 413, 431
(2010);see alscCity of Cleburne473 U.S. at 439-40. Thus, “[n]ot only should economic
legislation be upheld as long ag ttlassifications drawn in theagtite are reasonable in light of
its purpose, but the juBtation for the legislation neeabt appear in the legislative or
administrative record.’Beach Commc’ns, Inc959 F.2d at 989 (interngliotations and citations
omitted).

Courts have recognized thibe legislature is often lefstriv[ing] for the best possible
outcome under the circumstances . . . [b]ecgusenly alternative would be to discourage
legislators from making even attempt to address complicatsatial and economic problems.”
Beach Commc’ns, Inc959 F.2d at 988 (emphasis omitted). Indeed, when “social and economic
policy” is at stake, “a stataty classification” should be uplig‘against an equal protection
challenge if there is any reasthaconceivable state of factsathcould provide a rational basis
for the classification.”"Beach Commc’'n$08 U.S. at 313-14. “[E]qual protection is not a
license for courts to judge the wisdom, fiess, or logic of kgislative choices.”Dixon, 666 F.3d
at 1342 (internal quotations and citations orditteThe Supreme Court has cautioned that
“judicial intervention is genelig unwarranted no matter how ursgly we may think a political
branch acted . . . absent . . . antipathy” becdusessumed that ¢hpolitical process will
eventually rectify an umise political decisionBeach Commc’n$08 U.S. at 313. The rational

basis standard does not requiref@et or even close alignmentti@en public purposes and the
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regulatory burdens imposed. Rather, “couresampelled under rationbhsis review to accept
a legislature’s generalizations even when tieen imperfect fit between means and ends.”
Heller, 509 U.S. at 321. “The Constitution is aidgrint for a workable government, and ‘we
must remember,” as Justice Holmes wrote,t‘tha machinery of government would not work if
it were not allowed a little play in its joints.’"Beach Commc’'n®59 F.2d at 988 (quotirBain
Peanut Co. v. Pinsqi282 U.S. 499, 501 (1931)).

The plaintiff may indeed be correct that a better fit exists but this is not sufficient to
“overcome the presumption of rationality tlzguplies to government classification£ixon, 666
F.3d at 1342 (internal quotations and citation omitted). As ample_pobinerera precedent
counsels, the courts should not—and @aairt will not—second-guesslegislature’s policy
choice, if supported by any coneable set of facts, absenshowing that the choice made
burdens protected classes or tgghThat is the mandate otianal basis review. Set against
these principles and in view of the defendaptausible justifications for assessing the HC
Assessment against non-participgthrealth insurance issuersgeating significant revenue in
the District,see,infra, Part Il1l.B.2(b), the HC Assessneurvives the plaintiff's equal
protection challenge. This claim in Countd/the Complaint istherefore, dismissed.

4. Non-Delegation Doctrine Claim

In Count V of the Complaint, the pldifi alleges that the Challenged Amendment
granting the Authority the power to pose the HC Assessment “unlawfully and
unconstitutionally delegates to the Authorityaabitrary and unlimited gslative power,” in
violation of the United States Constitutiondsthe D.C. Home Rule Act. Compl. 11 80-81.
support of this claim, the plaiff makes two arguments: firgthe Authority’s power to charge

the assessment cannot be checked by a political process, since the plaintiff's members “are
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wholly outside the Authaty’s regulatory ambit,’seePl.’s Opp’n at 31; and, second, the
Challenged Amendment does not provide the Authority with intelligible standards to apply in
exercising its discretion to impose the HC AssessnnBoth arguments are unavailing and
do not save the pldiff's last claim.

At the outset, the parties do not dispute tbgislation enacted by the District is subject
to the non-delegation doctrine inkat in the tripartite structure and terms of the United States
Constitution. SeeU.S.CoNsT. art |, 8§ 1 (providing that “[a]llegislative Powers herein granted
shall be vested in a Congress of the UnitedeSt). “Through the Home Rule Act, Congress
delegated some, but not all, of Article | ‘exclusive’ legislatie authority over the District of
Columbia to the D.C. Council.Marijuana Policy Progct v. United State804 F.3d 82, 84
(D.C. Cir. 2002). The District'€harter created “the familiar tagtite structure of government
for the District” and “by its owrstatutory enactment, the Counlaéls explicitly declared that it
‘recognizes the principle of seqadion of powers in the struceiof the District of Columbia
government.” D.C. Code 8§ 1-227.1(b) (1992). The District of Columbia Self-Government and
Governmental Reorganization Act, Pub. L. 98:198 (1973) (codified, as amended, at D.C.
Code Ann. 8§ 1-201.0&t seq), empowers the D.C. Council to exercise legistuthority over
“all rightful subjects of legilation” on Congress’ behdlf. D.C. Code § 1-203.02pe id.§ 1-
204.04. The D.C. Court of Appeals has concluitbed “it is reasonable to infer from this
tripartite structure and the veasi of the respective ‘power’ in eabhanch that the same general
principles should govern ¢hexercise of such power in the District Chaste are applicable to
the three branches of governmat the federal level.Wilson v. Kelly 615 A.2d 229, 231-232

(D.C. 1992). The D.C. Council concurs in thiswi “explicitly declar[hg] that it ‘recognizes

% The Home Rule enumerates certaihjeats that are not considered “rigtitfand the Council may not legislate
on those subijects, including imposing a commuter tax on non-residents or authorizing the construction of buildings
taller than permitted by the monument restricti®®eD.C. Code Ann. § 1-206.02(a)(4), 1-206.02(a)(8).
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the principle of separation of powers in the stive of the District oColumbia government.”™
Id. (quoting D.C. Code § 1-227.1(b) (1992)).

The plaintiff's first argument is that “deleiian concerns are at their zenith” in this case
because “an agency seeks to exercise power aveptrties that have no relationship with or
meaningful ability to influence thagency exercising that powe1.’s Opp’n at 31. In support
of this argument, the plaifitirelies on the seminal case Mt Culloch v. Marylangd17 U.S. 316,
428 (1819), where the Supreme Court precludedtiate from taxing the bank of the United
States, in part, because ther@s no relationship between thenkand the State to preclude
abuse of the taxing powelMcCulloughis inapposite, however, because there is both a rational
relationship between charging the HC Assment against the plaintiffs membesse supra
Part 111.B.2(b), and a political process for chexkihe power of the Authority to charge the HC
Assessment.

Indeed, the plaintiff concedes thag the Supreme Court recognized/icCullough the
political process “is in general, a sufficieetsrity against erroneoasd oppressive taxation,”

id. at 428, but contends that “the Authority hasrsg incentives to capitukato the demands of
participating issuers that it wanand needs to continue sellithgir products on the Exchange.”
Pl.’s Opp’'n at 31-32. According to the piéff, the Working Group, which recommended
implementation of a broad-based HC Assessment rdthrrraising fees on participating issuers,
included representatives from participatisguers that sell products on the ExcharfgeePl.’s
Opp’n at 9-10 (“[n]otwithstandig the readily availae alternatives... the Working Group
recommended the third option, iwh allowed the providers whaxctually participated in the

group to decrease their own conttibuas to the costs of the Exchange . .. by outsourcing these

costs to providers who do not and cannotipi@ate on the Exchange”) (emphasis omitted).
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Even if the plaintiff is correct that the Wonlg Group participants had an incentive to curb the
fees assessed on participating issuers bytaddpa recommendation for a more broad-based
funding mechanism, this is an insufficidrasis to hold the Challenged Amendment
unconstitutional. While the plaintiff's crikm of the Working Group may have validity, the
Challenged Amendment was only enacted after reinetve normal, legislative process. As a
result, the dynamics animating the Supreme Court’s concéc@ullochare not present in the
instant action and all th&t needed are intelligible standards to overcome the plaintiff's non-
delegation challenge.

The plaintiff's second argument is that thestfict's grant of such broad power to the
Authority to impose the HC Assessmenoilgh the Establishment Act and the Challenged
Amendment amounts to an unconstitutiashelegation of legislative #oority. Pl.’s Opp’n at
37-39. In evaluating this argument, the Court is mindful that “thestegtether Congress has
set forth ‘an intelligible principle to which thperson or body authorized to act is directed to
conform.” Taxpayers of Michigan Against Casinos v. Noy#83 F.3d 852, 866 (D.C. Cir.
2006) (quotingNhitman v. Am. Trucking Ass; 831 U.S. 457, 472 (200{alterations and
internal quotations omitted)3ee Michigan Gambling Opposition v. Kempthoisi2s F.3d 23,
30 (D.C. Cir. 2008) (same). When “Congress mtesian administrative agcy with standards
guiding its actions such that a court could ascertain whether the will of Congress has been
obeyed, no delegation of legislative authority tfeing on the principle of separation of powers
has occurred.”Skinner v. Mid-Am. Pipeline Ga190 U.S. 212, 218 (1989) (citations and
guotations omittedsee also Am. Power & Light Co. v. Sec. & Exch. Com828 U.S. 90, 105
(1946) (It is “constitutionally sufficient if @gress clearly delineates the general policy, the

public agency which is to apply it, and the boureaof this delegated #ority. Private rights
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are protected by access to the cototiest the application ofghpolicy in the light of these
legislative declarations”).

The plaintiff insists that the standards set out in the Establishment Act and the Challenged
Amendment are insufficient. Pl.’s Opp’'n3&-39. A finding of egessive delegation of
authority is extremely rare, however, given ling threshold that leglation must meet to
overcome a non-delegation doctrine claifee United States v. Rp$%8 F. Supp. 2d 13, 26
(D.D.C. 2011) (“[o]nly twice in [the SupreenCourt’s] history, and not since 1935, has [it]
invalidated a statute on the grouwsitexcessive delegation of lstative authority”) (citations
and quotations omitted). The Supreme Court'fasost never felt qualified to second-guess
Congress regarding the permissibegree of policy judgment thedn be left to those executing
or applying the law.” Mich. Gambling Oppositiarb25 F.3d at 30 (quotingm. Trucking
Ass’ns 531 U.S. at 474-75).

Review of the Establishment Act and the Challenged Amendment reveals sufficient
guidance for the Authority’s exercise of itsdietion in funding the opations of the D.C.
Exchange. For example, any money collectetthénFund to operatedtExchange “shall not
revert” and is only available for the purposduwiding the D.C. Exchange. D.C. Code § 31-
3171.03(c). In addition, the Challenged Amerdiprovides guidance on the timing and
application of the HC Assessment, authorizimg Authority to charge an annual assessment on
“each health carrier doing business in the mistvith direct gross receipts of $50,000 or
greater” based on gross receifptsn the preceding fiscal yeab.C. Code § 31-3171.03(f)(2).
Finally, the Authority’s power ifurther restricted to asses&$eonly up to the amount necessary
to operate the Exchange, statthgt “[{jhe amount assessshall not exceed reasonable

projectionsregarding the amount necessary to supiher operation of the Authority.Id.
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(emphasis supplied). The cost of the Exg®is not capped, however, and therefore, no
maximum exists on how much can be assesaeH year based on reasonable projections.
Regulationgontainingsimilarly broad standards limiting agency charges to the amount
necessary to fund an adminisiva activity have been upheld ihe face of a non-delegation
doctrine challengeSee, e.g.Skinner 490 U.S. at 215 (finding no fault with Congress granting
power to the Department of Transportation to levy natural gas pipeline user fees in an amount
“sufficient to meet the costs of [administrative}iaities [related to the Pipeline Safety Acts] . . .
but at no time shall the aggregaftdees received for any fiscal year . . . exceed 105 percent of
the aggregate of appropriations made for susdafiyear for activities to be funded by such
fees.” (quoting the Consolidated Omnibus Budget Reconciliation Act of 1995 § 7005(d), 49
U.S.C. § 1682a (1982)). Indeed, even wherba@iting statutes provide far less guidance than
that provided in the Challenged Amendment, tobave rejected noretégation challenges.
For example, irichter v. United State834 U.S. 742, 768 (1948), the Supreme Court upheld a
statute that authorized agenciesollect “excessive profitgiaid through wartime Government
contracts even though Congress did not ¢ggenow much profit was too much.Am. Trucking
Ass’ns 531 U.S. 457 at 475 (citirigchter, 334 U.S. at 783). By congstto the statute upheld in
in Lichter, the Challenged Amendmentegjifies how much of an assement would be too much

and caps the amount of the assessment at the amexggsary to fund the operations of the D.C.

%The plaintiff points out that, in 2013, the Authority projected annual operating costs in 2014-2016 for the D.C.
Exchange to be between $20 and $25 million but thatestishate has already increaswith a projected operating
budget for the D.C. Exchange in 2015 of $28.75 million. Pl.’s Prelim Inj. Mem. at 11 (citing ScieeteExh. E,
D.C. Health Benefit Exchrge Authority, Recommendations of the Working Group on Financial Sustainability to
the District of Columbia Health Benefit Exchange AuttyofMay 23, 2013) at 3). Moreover, the plaintiff cites
statistics showing that the D.C. Exchange “is the second most expensive in the calinamyd that, by

comparison, Vermont's local Exchange is estimated to cost “only $10.6 million—even thbagtmore than three
times as many private enrollees as the District,” Pl{#yRdem. Supp. Mot. Prelim. |n at 31, ECF No. 24. The
plaintiff's concerns regarding the Authority's management of the D.C. Exchanpggyimate, in view of these
growing expense projections, particularly in comparison to other State Exchanges sdastagtislly greater
numbers of enrollees, and these concerns may evens&iss warranting increased oversight, but nevertheless do
not amount to a constitutional violation.
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Exchange. Accordingly, the District has proddsifficient guidance to the Authority to avoid a
rare finding of an unconstitutional ldgation of legislative authority.
V. CONCLUSION
For the foregoing reasons, the Challenged Amendment authorizing the HC Assessment is
neither preempted by the ACA nor an unconsbtui violation of the Takings, Due Process and
Equal Protection Clauses, oethon-delegation doctrine. Aaciingly, the defendants’ motion
to dismiss for failure to state a claim is gethand the plaintiff's motions for preliminary
injunctions are denied as moot.

An order consistent with this Memorandum Opinion will be contemporaneously entered.
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