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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MARIA SERRANOG,
PLAINTIFF,
V. Civ. No. 15-cv-0276 (KBJ)

CHICKEN-OUT INC,, et al.,

DEFENDANTS.

N N N N N N N N N N N

MEMORANDUM OPINION ADOPTING
REPORT AND RECOMMENDATION OF MAGISTRATE JUDGE

Plaintiff Maria Serranq“Plaintiff”) filed her complaint in this matter on
February 24, 2015lleging thatdefendants ChickerOut, Inc.(*Chicken-Out”),
Chicken Out the Door Inq*Chicken Out the Door”), Nicholas Cordone, Richard
Hindin, and Joseph Marinuctailed topay her overtime and other wages that were due
to her under the Fair Labor Standards A€tLSA”) and D.C. and Maryland wage laws
Plaintiff has sincevoluntarily dismissed her claims against defend&@asdone, Hindin,
and Marinucci. $ee Mot. to Dismiss Claims Against Defdlicholas Cordone, Joseph
Marinucci, & Richard Hindin Without Prejudic&Mot. to Dismiss”), ECF No. 28;
Minute Order oflan. 12, 2016 Granting Mot. to Dismis's.)

Plaintiff servedthe complaint on Chicken Out the Door on April 1, 2015, and
laterserved ChickerOut on May 5, 2015. See Returnof Service/Affidavit, ECF No.

10; Returnof Service/Affidavit, ECF No. 17.YOn May 11, 2015the Clerk of Court

! Plaintiff initially pled collective and class action claims for violations of tlegiwus wage statutes at
issue, but has since voluntarily dismissed those claswell (See Notice of Voluntary Dismissal of
Class& Collective Action Claims Pursuant to FRCP 41(a)(1)(A)&CF No. 30)
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filed an entry of defaulagainstChicken Out the Dogmoting that that defendartad
failed to respond to the complaint or otherwise defend itself in this litigat{See
Entry of Default, ECF Nol4.) The Clerkof Court similarly filed an entry of default
against ChickerOut on June 29, 2015(See Entry of Default, ECF No020.) Plaintiff
moved for default judgmemnwith respect to her claims against Chicken Out the Door
and ChickerOuton February 24, 2016¢e ECF No. 31), and on April 12, 2016, this
Court referred Plaintiff’s motion for default judgment to a Magistrateége for a report
and recommendatiors¢e Minute Order of April 122016)2

The assigned Magistrate Judge, G. Michael Harvey, issuebart and
Recommendationegarding Plaintiffs’ motioron May 13, 206 (R &R, ECF No0.12,
attached hereto as AppendiX,Avhich reflects his belief that Plaintiff’'s motion for
default udgment should be grantead part and denied in parttR & R. at1.)
Specifically, Magistrate Judge Harvéyund that Chicken Out the Doand Chicken
Out “willfully violated the FLSA, DCMWA, MWHL, and MWPCL when they fad to
pay Plaintiff overtime compensation and failed to pay her for her lastatvd-a-half
weeks ofwork[,]” (id. at 10) and that Plaintifis entitled tothe full amountof unpaid
wages,overtime compensatioiguidated damagesttorney’s fees, and costisat she
requess in her motion, as well as pegidgment interes(id. at 106-25). Magistrate
Judge Harvey recommended that this Court deny Plaintiff's requegtréardgment
interest under the FLSA because that statute delineates the excluse@iesrfor any

violations—specifically, unpaid wagesunpaidovertime andliquidated damagesand

2 Chicken Out the Door and Chickedut have not responded toetmotion for default judgment, or
otherwise appeared in this action.



the Report and Recommendatiemcommends that this Court awafibse remedies
(Id. at 25-26.)

Magistrate Judge HarveyReport and Recommendation alspecificallyadvisel
the parties that failure to file timely objections may result in waiver ahfr review of
the matters addreed in the Report and Recommendatid¢id. at 26.) Under this
Court’s local rules, any party who objects to a Report and Recommendatisinfibe a
written objection with the Clerk of the Court within 14 days of the partgteipt of the
Report and Recommendation. LCvR 72.3(b).

As of the currentdate—more thantwo months after the Report and
Recommendation was issuetho objections have been filedMoreover, his Court has
reviewed Magistrate Juddé¢arveys Report andRecommendation, anitlagreeswith
the report’s analysis and conclusions. Therefore, as set fortieiseparate order that
accompanies this Memorandum Opinidne Report and Recommendatiohthe
Magistrate Judge entered in this matter on May 13, 2018DIOPTED in its entirety
Accordingly,Plaintiff’'s Motion for Default Judgment ISRANTED in part and
DENIED in part, andJUDGMENT ISENTERED IN FAVOR OF PLAINTIFF in
the amount of $5,628.00 in unpaid wages, overtime compensation, and liquidated
damages$1,609.30 in attorney’s fepand $574.50 in costs, plg®stjudgment interest

as provided in 28 U.S.C. § 1961

DATE: July 22, 2016 KAoanji Brown Jactson
s y

KETANJI BROWN JACKSON
United States District Judge

3 Plaintiff's collective action claims are dismissed pursuant to heicaatf voluntary dismissa(see
supra n. 1); therefore, no separate order dismissing these claims is requeedred. R. Civ.P
41(a)(1)(a).
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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MARIA SERRANO
Plaintiff,
V. Case No. 15-cv-276 (KBJ/GMH)

CHICKEN-OUT, INC. et al.

Defendants.

S N N N N N N N N N N

REPORT AND RECOMMENDATION

This matter was referred to the undersignedfogport and recommendation
Plaintiff's motion for default judgment. Defendants Chicken-Out, Inc. and Chicketh©ut
Door, Inc.employed Plaintiff in their fadibod restaurantsThey did not pay her overtime and
other wages she was dueder the Fair Labor Standards Act (“FL$Aand D.C. and Maryland
law. As a result, she brought the instant shiefendants failed to appe#orcing Plaintiff to
seek a default judgment against thedter reviewing the entire recortdthe undersigned
recommends that tH@ourtgrantin part and deny in paRlaintiff’'s motion.

BACKGROUND

Defendants operated fasiod chicken restaurants in the District of Columbia, Maryland,
and Virginia. Compl. T 23. Plaintiiitially worked at one of Defendants’ D.C. locations as a
salad and sandwich maker and as a cashdef] 37. She worked at this restaurant beginning in

the summer of 2010ld. She was paid wage of $9.00 per houtd. She regularly worked

I The relevant docket entries for purposes of this Report and Recatatiognare: (1) Plaintiff's Complaint
(“Compl.”) [Dkt. 1]; (2) Plaintiff's Motion for Default Judgment as to feedants Chickei®ut and Chicken Out the
Door (“Mot.”) [Dkt. 31]; and (3) Raintiff’'s CorrecedMemorandum in Support of Plaintiff’'s Motion for Default
Judgment (“Memo.”) [Dkt. 324].
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forty-two hours pr week but was never paid overtime wadeésy 38. The D.C. restaurant
where she worked closed in October 2013, at which time Plaintiff's employnesgdéd. |
41.

Approximately five weeks later, Defendants asked Plaintiff to work ingheescapacity
at one of their Rockville, Maryland locationkl. § 42. She worked at the Maryland restaurant
from late November 2013 through May 15, 2014, when that restaurant too didsgfi43, 48.
For the period from her start at the Rockuville restaurant through March 2014 fPgjaitn
consistently workedbrty-six hours per week but was never paid overtime walges.
Defendants justified this failure by telling Plaintiff thhey did not pay overtime and thahe
should be grateful for the extra hours of workd' § 46. For the period from April 2014 to the
restaurant’s closure, Plaintiff did not work any overtingk.  48. However,she claims that she
was never paid at all for her work from April 28, 2014, to May 15, 20d4Y 49. After the
Rockville location closed, Defendants asked Plaintiff to work at thstaurant in McLean,
Virginia. Id. § 50. Because she had not been paid foreeanda-half weeks of work, she
refused.Id.

In this suit, Plaintiff claims thaDefendants’ failure to pay her overtime wages violated
the FLSA,29 U.S.C. § 20&tseq, the D.C. Minimum Wage Act Revision ACtiCMWA"),

D.C. Code § 32-100&tseq, and the Maryland Wage and Hour Law (“MWHL"), Md. Code
Lab. & Empl. 8 40%ktseq. Comp 1 75-93. She further claims that Defendants’ failure to pay
her at all for her lagtvo-anda-half weeks of work at the Rockville restaurant violated the

Maryland Wage Payment and Collectioaw (“MWPCL”"),? Md. Code Lab. & Empl. § 3-50dt

2 Plaintiff refers to this statute as the “Maryland Wage Payment and Gaifiétt” in her complaint, but the statute
provides that its short télshould be the “Maryland Wage Payment and Collection Law.” Md. Code&laimpl. §
3-509.
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seq. Compl 11 94-99. As relief, Plaintiff requests that the Coaward her: (1) the unpaid
wages and overtime compensation which she is owed, plus an additional amount as liquidated
damages; (2) prejudgment interest on all amounts owed; and (3) her reasusigidnd
attorney’s fees incurred in this actioBompl. at 1820.

Plaintiff originally brought these claims against three additional defendantividuals
whom Plaintiff alleged were owners or managers of the two corporate defen8aaid. 1 17+
19. OnPlaintiff's motion, thoseéhree defendants have been dismissed from this Sesslan.
13, 2016 Minute Order. Plaintiff also originally brought her claims under the FLSA, the
DCMWA, and the MWHL on her own behalf and on behalf of those similarly situated — known
in the wagdaw world as a “collective action” she has requested that those claims be
voluntarily dismissed SeeNotice of Voluntary Dismissal of Class and Collective Action Claims
[Dkt. 30].2

The instant motion seeks a default judgment against the remaining two defendants —
ChickenOut, Inc. and Chicken Out the Door, Inc. Mot. at 1. The Clerk of the Court entered
default against Chicken Out the Door on May 11, 2015, and against Chicken-Out on June 29,
2015. SeeClerk’s Entry of Default as to Chicken Out the Door, Inc. [Dkt. 14]; Clerk’s Ewitry
Default as to Chicke®ut, Inc. [Dkt. 20]. Because Defendants have not appeared, as a matter of

course no response to Plaintiff's motion has beex fil

3 Although the Court referred this matter to the undersigned solebggolution of Plaintiff's motion for default
judgmentseeApr. 12, 2016 Minute Order, Plaintiff does devote some argument to the pragnetiuntary
dismissal of her collectivaction claims.SeeMemo. at 5. Because Defendants have not answered or otherwise
responded to Plaintiff's complaint, and because Plaintiff's propossd bas not yet been certified, Rule
41(a)(1)(A)(i) compels the Court to dismiss these clai®seFed. R. Civ. P. 41(a)(1)(A)(i) (“Subject to Rules
23(e), 23.1(c), 23.2, and 66 and any applicable federal statute, the plaatiffismiss an action without a court
order by filing[] a notice of dismissal before the opposing party seitfe= @n answer or a motion for summary
judgment[.]"); seealsoid. 23(e) (setting procedures for voluntary dismissal of the claims of a classcertified).
Accordingly, the undergned recommends that the Court dismiss Plaintiff's colleaitéon claims without
prejudice.
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LEGAL STANDARDS
A. Default Judgment

Obtaining a defauljudgment requires two steps. Lanny J. Davis & Assocs. LLC v.

Republic of Equatorial Guinea, 962 F. Supp. 2d 152, 161 (D.D.C. 2643], the plaintiff must

requesthat the Clerk of the Court enter default against a party who has “failed to plead or
otherwise defend.’Fed.R. Civ. P. 55(a). Second, the plaintiff must move for entry of a default
judgment. 1d. 55(b). Default judgment is available when “the adversary process has been halted

because of an essentially unresponsive pafgland v. Elite Terrazzo Flooring, Inc., 763 F.

Supp. 2d 64, 67 (D.D.C. 2011)Default establishes the defaulting paryliability for the welt
pleaded allegations of the complaintd.

However “[tlhe court has considerable latitude in determining the amount of damages.”
Id. (citation omitted).“Although the default establishes a defendahébility, the court is
required to make an independent determination of the sum to be awarded unless the amount of

damages is certain.Int’| Painters & Allied Trades Indus. Pension Fund v. R.W. Amrine

Drywall Co., Inc., 239 F. Supp. 2d 26, 30 (D.D.C. 200Accordingly, when moving for

default judgment, the plaintiff must prove its entitlement to the amount of monetaagda
requested” using “detailed affidavits or documentary evidence” on which thencayntely.

Fanning v. Permanent Solutiordirs., Inc, 257 F.R.D. 4, 7 (D.D.C. 2009). The court may

conduct a hearing regarding the scope of damagesRF€dv. P. 55(b)(2), but is not required to
if the affidavits and evidence supporting the motion are sufficiently detailedkldy v.

Paperbg Ventures, LLC, 869 F. Supp. 2d 9, 11 (D.D.C. 20%2¢galsolnt’| Painters 239 F.

Supp. 2d at 30 (observing that an evidentiary hearing may not be necessary if daandbes

calculated with relative simplicity”).
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B. Federal, D.C., and Maryland Wage and Hour Laws

The FLSA DCMWA, and MWHL all require employers to pay their workersinimum
wage and, if the employee works more than forty hours in a workweek, overtime catigrens
at the rate of onanda-half times the employee’s regular hourly rag9 U.S.C. § 207(a)(1);
D.C. Code § 32-1003(c); Md. Code LabEsnpl. 88§ 3-415, 3-420. Similarlyhe MWPCL
provides that upon cessation of employment, an employer must pay “all wages daekftraw
the employee pesfmed before the termination emplbyment, on or before the day on which
the employee would have been paid the wages #itif@oyment had not been terminatedfd.
Code Lab. & Empl. § 505(a).

It is a longstanding principle in wage law thahere an employeasils to produce
records of the employee’s hours and wages, the employee can meet her burden gf proof b
“produc[ing] sufficient evidence to show the amount and extetiitad work as a matter of just

and reasonable inferencefndersen v. Mt. Clemens Pottery Co., 328 U.S. 680, 687 (1946)

alsoEncinas v. J.J. Drywall Corp., 840 F. Supp. 2d 6, 8 (D.D.C. 204/ken assessing

damages under the Andersen standard, a court may draw inferences frontiorahyesworn
declarations, and whatevezlevant documentary evidee theplaintiff provides. SeePleitez v.
Carney 594 F. Supp. 2d 47, 49 (D.D.C. 2009) (relying on pish production of “some time
sheets' “some paychecks,” and “sworn declarations setting out their best recollectitreo
they worked, what thewere paid and what they were not paid’Nevertheless, theourt’s
inferences must be consistent with the evidence in the retmhrdt 51. The Andersen standard

also applies talaims under th® CMWA, MWHL, and MWPCL. SeeTurner v. Human

Genome Scj.nc., 292 F. Supp. 2d 738, 748 (D. Md. 2003) (claims under the MWHL); Lopez v.

Lawns ‘R’ Us No. DKG-07-2979, 2008 WL 2227353;*3 (D. Md. May 23, 2008claims
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under theMWPCL) (citing Donovan v. Belkoc Diner, Inc, 780 F.2d 1113, 1116 (4th Cir.

1985)) Pleitez 594 F. Supp. 2d at 49 (claims under the DCMWA).

Although the normaimitations period for an FLSA claim is two yearlsan employer
willfully violates the FLSA, the statute of limitatioextends tdhree years 29 U.S.C. § 255(a).
A violation is willful if theemployer* either knew or showed reckless disregard for theeena

of whether its conduct wasohibited by the statuté. Wilson v. Hunam Inn, Inc., 126 F. Supp.

3d 1, 7 (D.D.C. 2015) (quoting McLaughlin v. Richard Shoe Co., 486 U.S. 128, 133 (1988)).

“Courts have found willful violations in cases where the [d]efendant knew the FLSika&dplt
made no effort to ascertain whether their payroll practices complied with thie lvciting

Ayala v. Tito Contractors, 82 F. Supp. 3d 279, 285-86 (D.D.C. 2015)). In additecoteering

unpaid compensation, the FLSA provides thagployer “shall be liable to the employee . . .
in an additional equal amount as liquidatizsinages.”29 U.S.C. § 216(b)An employer may
avoidthe liquidated damages penalty only if#hows to the satisfaction of the court that the act
or omission giving rise to such action was in good faith and that he had reasonable gnounds f
believing” that the failure to pay “was not in violation of {R&SA].” 1d. § 260.

The DCMWA has a thregear limitations periodD.C. Code 8§ 32-1013 (1993An
employer who fails to pay wages as required by thasAtiable to that employee ithe amount
of the unpaid wages, and an additional amount as liquidated damages” untaplther
shows to the satisfaction of the court ttH#te failure to pay overtime] was in good faith and that
the employer had reasonable grounds for the belief that the act or omissioot\@asgolation of

this act. . .”. 1d. § 32-10120)(2).4

4The DCMWA was amended in ep2015 and now mandates that the amount of liquidated damages to Hechwar
to victorious plaintiffs is three timéhe amount of unpaid wage€ompareD.C. Code § 32012(a) (2015)with
D.C. Code § 32012(a)(1993) appended to Plaintiff’s motion as Attachment A. Because the relevants
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Similarly, theMWHL and MWPCL have threeyear limitations periodMd. Code, Cts.

& Jud. Proc. 8§ 5-101. An employee seeking to recover unygeigs or overtimeompensation

under Maryland law has two avenues to do so: under the MWHL or unddiWRECL. See

Peters v. Early Healthcare Giver In@7 A.3d 621, 625 (Md. 2014) (“Read together, [the

MWHL and the MWPCL] allow employees tecover unlawfully withheld wages from their

employer, and provide an employee with two avenues to do so0.”); id. at 654-55 (holdang that

employee “has a right to bring a private cause of action under the [MWP@tddeer any

unlawfully withheld overtime wages”). Under the MWPCL, the court may afrgar@mount

not exceeding 3 times theage” if it finds that the employes’failure to pay required

compensation was “not as a result of a bona fide dispute.” Md. Code Lab. & Empl. § 3-507.2.
DISCUSSION

A. Default Judgment for Violations of Wage L aws

The Clerk of the Court entered default against Defendants because they faiéstitorpl
otherwise respond to Plaintiff’'s complaint. By defaulting, Defendants havetedmaik well-
pleaded allegations in Plaintiff's complairBoland, 763 F. Supp. Z267. Those allegations
establish that Defendants violated the FLSA, the DCMWA, and the MWHL whenditey fo
pay Plaintiff overtime compensation and that Defendants violatdd\WieCL when they failed
to pay Plaintiff anythindor her lastwo-anda-half weeks of work at their Rockville location.

As a threshold matter, Plaintiff's allegations make clearDef¢ndantsnanaged the
restaurants where she worked and that doeyrolled employment policies titoserestaurants,
including pay rates and overtime compensation policies. Compl. {§ 31-33. Defendants
therefore qualify as Plaintiff’'s “employers” under each statute’s broalitief of that term.

occurred from 2010 to 2013, the undersigned appiepre-2015 version of the DCM/A, which contains no
trebling requirement.
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SeeAyala, 82 F. Supp. 3dt288 (observing that the bro&est for whether an entity is an
employerunder the FLSA considers “whether the alleged employer (1) had the powes to hir
and fire the employees, (2) supervised and controlled employee work schedulestmn=oafi
employment, (3) determined the rated method of payment, and (4) maintained employment

record®’) (quoting Morrison v. Int’l Programs Consortium, Inc., 253 F.3d 5, 11 (D.C. Cir.

2001)); Thompson v. Linda And A., Inc., 779 F. Supp. 2d 139, 146 (D.D.C. 2011)

(“[D]eterminations of employer agmployee status under the FLSA apply equally utider

District of Columbia wage laws.”Marroquin v. Canales, 505 F. Supp. 2d 283, 299 (D. Md.

2007) (reasoning that the ability to hire, set wages, and overseareddctors bearing on
whetheran entiy is an “employer” under Maryland wage and hour laws).

Second, the allegations in Plaintiff's complaint and the affidavits and documentar
evidence attached to her motion demonstrate that Defendants failed to pasnpensation
which she was dueAlthough Plaintiff does not come forward with exact records of her hours

worked and wages paid, Andersen holds that she is not required to Andsysen 328 U.Sat

687. Instead, her allegations and averments supply the necessary evidence thsupiadom.
SeePleitez 594 F. Supp. 2d at 49.

Plaintiff aversthat at Defendants’ D.C. location, she regularly worked more than 40
hours per week and averaged at leadt@l®s per week. Affidavit of Maria Serrano [Dkt. 31-2]
1 4. Similarly, at Defendants’ Maryland location, she regularly exceedadutOxvorkweeks
and averaged at least 46 hours per weégky 5. To her affidavit are appended several paystubs
which she avers are representative of the hours she dvarikewages she received while
working for Defendantsld. 1 6. Those paystubs cover pay periods in March, April, and May

2014. Id. at 79. While the time period encompassed in the paystubs is limited, they do reveal
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that Plaintiff was not paid overtencompensation. For instance, the first pay stub, dated April 4,
2014, shows that Plaintiff worked 89.82 hours during the relevant pay period but was only paid
$808.38.1d. at 7. That amount is the product of Plaintiff's regular wage, $9.00, multipjied
the number of hours she worked. Missing from her wages are $44.19 in overtime wages, whi
is the product of her overtime hours — 9.82 — and the additional $4.50 per hour to which she was
entitled.

Plaintiff further avers that Defendants knowingly violated their duty to payimeer
compensation. Sletateshat Defendants knew of their obligation to pay overtime and yet
refused to payld. 1 8. Indeed, upon asking one of her managers why she was not being paid for
overtime work, she was told that the company did not pay overtime and that “she should be
grateful to the company for giving [her] extra hourtd! 1 9. As for Defendants’ complete non-
payment for Plaintiff’s finatwo-anda-half weeks of work at their Rockville location, Plaintiff
aves she worked 34 hours during that period butrtea®r been paid fahat time. Id. § 11.
When she asked about those final hours of work, her managers stated that “they did not know
anything about it.”Id. § 12.
Thesesworn statements establish that, degpieclearovertime equirements in the

FLSA, DCMWA, and MWHL, Defendants refused to pRkaintiff overtime compensatian
Additionally, Defendants violated the MWPCL by failing to pay Plaintiff for\werk duringthe
period from April 28, 2014, through May 15, 2014, when the Rockiebtaurant closed
Defendants never paid her fordlwork even after Plaintiff gave themotice that they had failed
to pay her. Accordingly, the undersigned recommends that the Court enter defaméntidg

against Defendants.
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B. Amount of Judgment

Having determined that Defendants willfully violated the FLSA, DCMWA, MlYand
MWPCL when they failed to pay Plaintiff overtime compensation and failed togydpther
lasttwo-anda-half weeks of work, the appropriate measure of Plaintiff's recaoverst next be
determined Plaintiff seeks (1) herunpaid wages and overtime compensat{@nliquidated
damages(3) prejudgment intereséind (4) her reasonable costs and attorney’s fees. Compl. at
18-20.

1. Unpaid Wages and Overtime Compensation

Plaintiff requests unpaid wages and overtime compensation in the amount of $5,625.00.
Memo. at 13. She seeks compensation for the period beginning three years fhor to
commencement of this actienFebruary 24, 2012 — through hast dateof employment with
Defendants- May 15, 2014.ld. As noted above, the D.C. and Maryland laws applicable here
carry threeyear limitations periods but the FLSA does not. Nevéetise Plaintiff's allegations
indicate that she is entitled tecover under the FLS#&extended thregear limitations period

because Defendants’ violations were willfid9 U.S.C. § 255(a); Pineda v. Masonry Constr.,

Inc., 831 F. Supp. 2d 666, 678.D.N.Y.2011)(“Where a default judgment is entered against a
defendant under the FLSA, allegations that the violatione wélful are deemed admitted.”).
Defendants were on notice of their obligatito pay Plaintiff overtimeompensation but they
refused to do soSeege.g, Ayala, 82 F. Supp. 3d at 286 (“Knowing that the FLSA applies and
‘simply decid[ing] not to comply’ . .is an example of a willful violatiof). (quoting Wyland v.
D.C. Gov't, 728 F. Supp. 35, 37 (D.D.C. 199MWcLaughlin 486 U.S. at 133 (aemployets
violation is willful if it “either knew or showed reckless disregard for the matter of whether its

conduct waprohibited by the statute”$eealsoLaffey v. Nw. Airlines, Inc., 740 F.2d 1071,
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1085 (D.C. Cir. 1984) faphasizing that the willfulness standaaks not require the plaintiff to
show the employer’s “evil intent”)Defendants’ excuse that it had a policy of not paying
overtime wages and the Plaintiff was lucky to be given extra work hoilgsvial short 6 a
sufficient reason to ignore federal and state wage laws. And, by virtue of tfaeilt,de
Defendants have forfeited any affirmative defense regawdilifglness under the FLSASee

John R. Sand & Gravel Co. v. U.S., 552 U.S. 130, 133 (2008) (hdltaghe law typically

treats a limitations defense as an affirmative defense that the defendant seust tlae

pleadings stage and that is subjeatules of forfeiture and waiver”Gunawan v. Sake Sushi

Restaurant897 F. Supp. 2d 76, §E.D.N.Y. 2012) (findingwhere an employeeadadequately
alleged that the employer was on notice of the FLSA’s overtime compensation reqtstémee
defaultingemploye forfeitedany affirmative defense that its violations were not willful).
Plaintiff seeks unpaid overtime compensation for her work at Defendants’miC. a
Rockville restaurants. For the period from February 24, 2012, through mid-October 2013,
Plaintiff worked at the D.C. location and regularly worked 42 hours per week. Astashsul
estimateghat she is owed 2 hours of overtime compensation for each week she worked.
Because her regular hourly rate was always@9tls means that she is owed an additional
$9.00 — $4.50 times 2 hourdgoer eachweek of work at the D.C. restaurar@eeAffidavit of
Jamie Crook [Dkt. 3B] 1 5(c). $9.00 per week multiplied by 86the number of weeks she
worked in D.C. -eomes tdb774.00 in unpaid overtimeRlaintiff seeks unpaid overtime for her
work at the Rockville restaurant from late November 2013 through April 27, 2014. She
regularly worked 46 hours per week during this period, thus leaving 6 hours of uncompensated
overtime per weekSeeid.  5(d). At an hourly rate of $9.00, she is owed an extra $27.00 per

weekfor these 22 weeks of work. $27.00 per week multighe&2 weekstotals $594.00.
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Plaintiff also seeks to recover her unpaid wages for the period from April 28, 2014,
through May 15, 2014 the lasttwo-and-a-half weeks she worked for Defendantdemo. at 14.
She worked 34 hours per week during this peridd Having never been paid for any of those
hours, Plaintiff is owed her hourly wage of $9.00 per hour multiplied by 2.5 weeks of 34-hour
days resulting in$765.00 in unpaid wageseeAffidavit of Jamie Crook [Dkt. 31-3] | 6.

2. Liguidated Damages

For her unpaid overtime at the D.C. restaurant, Plaintiff also requests that the Cour
award an equal amount as liquidated damages under the FLSA and the DCMWA. Doubling her
unpaid overtime at the D.C. locatiequals$1,548.00. For the Rockville restaurant, Plaintiff
seeks an additional amount equalvto times her unpaid overtime under the MWPCL's treble
damages provision. That makes the total amount sought for her work in Maryland $1,782.00.
Finally, for Defendats’ failure to pay her for her lasto-anda-half weeks of work, Plaintiff
again requests trebled damages under the MWPCL, raising the total feqtiesse final weeks
to $2,295.00.

Plaintiff is entitled to the liqguidated damages she requests. Upon recoveryheder t
FLSA for unpaid wages, the statutandateshat the court award liquidated damages in an
amount equal to the unpaid wag&ee29 U.S.C. § 216(b)Thepre-2015DCMWA gives
discretion to the court, requiring that it award “an additional amount as liquidatedekima
without specifying the amount to awar8eeD.C. Code § 32-1012 (1993). Bdattatutes have a
built-in escapénatch for a defendant employef.tHe employer can prove thatattedin good
faith or reasoably believed thaits failure to pay compensation was not a violation of the statute,
the court may, in its discretion, award no liquidated damages at all or some an®timnethe

full amount authorized in the statut8ee29 U.S.C. § 260; D.C. Code § 32-1012 (1993).
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However,Defendants’ default means that they cannot rtret burden to prove up this good-

faith affirmative defenseSeeVentura v. L.A. Howard Constr. Co., Case No.d4-01884

(CRC), 2015 WL 5692932, at *4 (D.D.C. Sept. 28, 20Eadtke v. Caschetta, No. CV 06-2031

(JMF), 2014 WL 3827498, at *2 (D.D.C. Feb. 7, 2D¢4T] he burden of proof is on the
defendants to show that they acted ‘in good faith’ and had ‘reasonable groundssfongeli
that they were not violating the FLSA (quoting 29 U.S.C. § 260). As a result, Plaintiff is
entitled to a doubling of her unpaid wages for her work in D.C. under the FLSA.

The analytic structure governing damages for the MWHL and MWP Clgistisfi
different, but the result is the samelaintiff has elected to proceed herclaim for violation of
the MWHL pursuant to the MWPCL, which she is entitled to 8eePeters 97 A.3dat 625.
The MWPCL, like the DCMWAgivesthe court discretion to award “an amount not exceeding 3
times the wage” if it finds that the efoger’s failure to pay required overtime compensation was
“not as a result of a bona fide dispute.” Md. Code Lab. & Empl. § 3-5¢&2uwnlike the
FLSA and DCMWA, the MWPCL allows a court to award up to treble damages tioflia flat

payment of unpaid wages3eelmgarten v. Bellboy Corp., 383 F. Supp. 2d 825, 850 (D. Md.

2005). “[T]he Payment Law'’s treble damages provision does not authorize treble samage
addition to the unpaid wage. . . . Rathbe statute capm employees award at three times that
wage.” Id.

A bona fide dispute is & legitimate dispute over the validity of the claamthe amount

that is owing [ |'where the employer has a good faith basis for refusing an em@ayaien for

5 For her work in the District, Plaintiff seeks an award of liquidagmdahjes equal to her unpaid wagktemo. at
13-14. Although two statutes, the FLSA and the DCMWA, apply to that portioaraflaim, she des not seek two
awards of liquidated damages for that tingeeid. Nor could she, since in this Distriatvards under thELSA’s
and DCMWA's liquidated damages provisions would offset each o®egVenturg 2015 WL 5692932, at 3}
(making one awardf liquidated damages for claims under both the FLSA and DCMWA)th&umore, because
the FLSA makes an award of liquidated damages mandatory, the unddnsegd noaddresshe issue of the
Court’s discretion to award liquidated damages under the DBMW
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unpaid wages. Peters 97 A.3d at 657 (quoting Admiral Mort., Inc. v. Cooper, 745 A.2d 1026,

1031 (Md. 2000)). The employer has the burden to show that faahastual, subjective
belief that[his] position is objectively and reasonably justifiedld. (quoting_Barufaldi v.

Ocean City, Md. Chamber of Commerce, Inc., 47 A.3d 1097, 1103 (Md. 2012)). A bona fide

dispute might result frorfifa]n incorrect legal belie§uch as federal preemptionid. at 660
n.12.

As with the good-faith defense under the FLSA and DCMWA, here Defendants, having
not appeared, have presented no evidence of a bona fide dispute as to their obligation to pay
Plaintiff or the amount they owe held. at 627-28. Yet because of the permissive language in
MWPCL (distinct from the mandatory language in the FLSA)) €émployee is not
presumptively entitled to enhanced damages, even if the court finds that wagegtiveeld
without a bona fide dispute Id. at 662. The Maryland Court of Appeals has declined to give
specific guidance to trial courts exercising their discretion undesrthenced damages provision
of the MWPCL, but it has said that “trial courts are encouraged to consider thdiaepurpose
of the WPCL when deciding whether to award enhanced damages to emploibed.663.

In a decision following the ruling iRetersa Maryland district court found treble

damages appropriate because of tiked for remedial action to encourage employersyo pa
their employees in full and theractical difficulties that employees have in bringing lawsuits to

recover wages owed.’Skripchenko v. VIRXSYS CorpCivil Action No. TDG-13-0004, 2014

WL 4826788, at *12 (D. Md. Sept. 26, 2014 that casgthe employer, who did appear and
defend, did “not even attemp[t] identify a legal basis for its failure to pay their employees their
earned wage’s Id. (emphasis in original)The court concluded that “[é¢tause there was

absolutely no legal defense to the claim for unpaid wages, and with due considertiteon of
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remedial purposes of the statute to provide a greater incentive for ensgioyaty wages in
full,” treble damages were appropriatd.

Some other Maryland district courts hastablished third consideration for awarding
enhanced damages — whether the plaintiff has proved any consequential damages fresuilti
the failure to pay wagesSeeg e.qg, Lopez, 2008 WL 2227353, at *FHnhanced damages serve
the dual purposes of compensating employees for consequential losses, secthasdat or
evictions that can occur when employees who are not properly paid are unable ttemeet t

financial obligations; and of penalizing employers who withhold wages without colorable

justification.”); Castillo v. D&PProf'l Servs., InG.Civil Action No. DKC 14-1992, 2015 WL

4068531, at *6—7 (D. Md. July 2, 2015); Monge v. Portofino Ristorante, 751 F. Supp. 2d 789,

799 (D. Md. 2010). Lacking evidence that the plaintiff suffered consequeatreges from the
defendants’ MWPCL violations, these courts concluded that doubled, rather than trebled,
damages were appropriateopez 2008 WL 2227353, at *Lastillg 2015 WL 4068531, at *6—
7; Monge, 751 F. Supp. 2d at 799.

Like Skripchenko, here Defendants have proffered no basis whatsoever for theirtdailure
pay Plaintiffovertime compensation or their failure to pay her anything fofimartwo-anda-
half weeks of work.This is primarilybecause Defendants have not appearedhbidvidence
before theundersigned indicates that Defendants could not come up with viable reaesans
they had appeared. Defendamtiter being notified of their failure to pay Plaintffertime
stated thathe company did not pay overtime and that “she should be grateful to the company for
giving [her] extra hours.” Affidavit of Maria Serrano [Dkt. 31-2] 1 9. When confronted about
their failure to pay Plaintiff for her lasivo-anda-half weeks of work, Defendanteerely stated

that“they did not know anything about it.Id. § 12. Thesestatemery, if they could be
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generously described as excaiger nonpaymengrenot persuasive. Thergno suggestion here
that Plaintiff was anything other than an ordinary, hourly wage employee afaaexempt
from the protections of minimum wage and overtimgs. _See€Compl.  64. Thus, the Court
has no evidence that Defendanétdany incorrecbut forgivablebelief, legal or factual,
regardingPlaintiff’s right to payment.SeePeters 97 A.3d at 657, 660 n.1Defendants
therefore lack any bona fide dispute that might forestall an award of enhancagedam

Considering the remedial purposes of the MWPCL and the total lack of any credible
defense to Plaintiff's claim, the undersigned recommendghbaCourt award Plaintiff trebled
damages othese claims Although Plaintiff does not allege any consequential damages
resulting from Defendants’ violations of the MWPCL, the undersigned recommendsetha
Court reject that factor as a requirementddull awardof enhanced damageb Lopez where
this factor originategthe court cited no authority for the proposition that consequential damages
are a relevant consideration in awarding enhanced damagekogeze2008 WL 2227353, at
*3. Moreover, in its most recent pronouncement on the subject, the Maryland Court of Appeals
did not raise the existence of consequential harm as an element for theammsitieration. See
Peters97 A.3d at 663. Thus, the undersigned does not find that a lack of consequential damages
militates in favor of merely doubled, rather than trebled, danfages.

Accordingly, the undersigned recommends that the Court award Plalintiifé

liguidatedand enhancedamages she requests.

6 As with the FLSADCMWA interaction,seesupranote 5 here Plaintiff does not seek liquidated damages under
the FLSA and a separate award under the MWP&teMema. at14. This is proper, since Plaintiff is “entitled to
recover liquidated damages under the FLSA or treble damages under the Mévgigméayment and Collection
Law, but not both.”Quiroz v. Wilhelm Commercial Builders, In€Civil Action No. WGG-10-2016,2011 WL
5826677, at *3 (D. Md. Nov. 17, 2011).
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3. Attorney’'s Fees and Costs

Plaintiff seeksd recover $1,609.30 in attorney’s fees and $574.50stsincurred
during this litigation.Mema. at 15. The FLSA, DCMWA, MWHL, and MWPCL provide for an
award of reasonabktorney’sfees and cost® a prevailing plaintiff. 29 U.S.C. § 216(b); D.C.
Code 88 32-1012(c), 32-1308(b) (1993); Md. Code Lab. & Empl. 8§ 3-427(d), 3d507.2
Indeed, an attorneyfee award isnandatory under the FLSA, tECMWA, and the MWHL.

SeeFalica v. Advance Tenant Servs., [M&884 F. Supp. 2d 75, 77 (D.D.C. 2005); D.C. Code 8§

32-1308(b)(1) (1993); Md. Code Lab. & Empl. § 3-427(dBy obtaining a default judgment
against Defendant®Jaintiff qualifies as g@revailing party entitled to attornasyfees and costs.

SeeHensley v. Eckerhard61 U.S. 424, 433 (1988)olding that a plaintiff is a “prevailing

party” if she“succeeds] on any significant issue in litigation which achieves some of the

benefit the prties sought in bringing suit™) (quotingadeau v. Helgemo®&81 F.2d 275, 278—

79 (1st Cir. 1978))seealsoFalicg 384 F. Supp. 2d at 77 (noting that Hhensleyanalysis
applies in FLSA cases).

The only matter left for the Court, then, is determining what a reasonable afxfaes
and costs is in this caséTlhe initial estimate of a ssonable attorney’s fee is perly
calculated by multiplyinghe number of hours reasonably expended on the litigation times a

reasonable hourly rat’” Blum v. Stenson, 465 U.S. 886, 888 (1984).

a. Reasonable Rate
Rates are reasonable if they areline with those prevailing in the community for

similar services by lawyers of reasonably comparable skill, experiemteeputation.”

"Under MWPCL, an award of fees, like an award of enhanced damages, is diacyetibld. Code Lab. & Emp§
3-507.2(b). However,the undersigned conclusl¢hat a fee award is appropriate for the samensabat support a
full award of enhanced damageSeesupraSection B.2.
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Covington v. Dist. of Columbia, 57 F.3d 1101, 1109 (D.C. Cir. 1995) (internal quotation marks

omitted). To assess proposed hourly rate, the court cmless three elements: (1) the attorney’s
billing practices; (2) the attorney&kills, experience, and reputation; andt(®) prevailing

market rées in the relevant communityd. at 1108. In the recenEley decision, the D.C.

Circuit observed that determining a prevailing market rate is “inherentlgudiff but

nevertheless emphasized the “importance of fixing the prevailing houslinraach case with a

fair degree of accuracy.Eley v. Dist. of Colurbia, 793 F.3d 97, 100 (D.C. Cir. 2015) (internal

guotations omitted). To meet its burden to show that the requested rate is reasondlyle, a pa
must “produce satisfactory evideneen addition to the attorney’s own affidavitghat the
requested rateare in line with those prevailing in the community for similar services by lawyers
of reasonably comparable skill, experience and reputatidd. {quotingBlum, 465 U.S. at 895
n.11).

One type of additional evidence permitted in this Circuit igiagtgs fee matrices, such
as theLaffey Matrix prepared by the Civil Division of the United States Attorney’s Officdtfe
District of Columbia ("USAOLaffey Matrix”). 1d. The USAOLaffey Matrix was created to
demonstrate the “prevailing rates in the community for lawyers of compatdb)expertise

and reputation in complex federal litigatioriaffey v. Nw. Airlines, Inc., 572 F. Supp. 354,

371-72 (D.D.C. 1984)The original USACLaffey Matrix is now more than thirty years old and
must be updated to account for inflatiddeeEley, 793 F.3d at 101. Competihgffey Matrices
have developed because litigants disagree as to whetheaftbe rates should be adjusted for
inflation byusing the Consumer Price Index for All Urban Consumers of the United States

Bureau of Labor Statistics (as is done in the USAfley Matrix) or by using the Legal
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Services Index of the Bureau of Labor Statistics — known ad_BieLaffey Matrix.” 1d. The
LS| Laffey rates exceed thoseundin the USAOLaffey Matrix. Comparéhttps://www.justice.
gov/usao-dc/file/796471/downloadith http://www.laffeymatrix.com/see.html

But while such attorney'ee matrices can “provide a useful starting point” in calculating

the prevailing market rate, s€®vington, 57 F.3d at 1109, B&y confirms, a fee applicant does
not meet its burden merely by submitting the US#tQ.SI Laffey Matrices with a fee
application. Rather, the applicant is obliged to demonstrate that the suggested rates inithe matr
are “in line with those prevailing in the community for similar servicédgy, 793 F.3d at 104
(emphasis in originaljd. at 100 (*‘An applicant is required to provide specific evidence of the
prevailing community rate for the type of work for which he seeks an award.”)ifigudat’|

Ass’n of Concerned Veterans v. Sec'y of Def., 675 F.2d 1319, 1325 (D.C. Cir. 1982) (emphasis

in original)). Thus, inEley, the Circuit court rejected the application of LUSiffey rates to
litigation under the Individuals with Disabilities Education Amincluding that the plaintiffs had
not come forward with sufficient evidence showing @&y Laffey matrix, USAO, LSI, or
otherwise, was appropriatéd. at 105. To succeed where tlidey plaintiffs failed, afee

applicant carsupplementee matrices with other evidence such as “surveys to update the[m];
affidavits reciting the precise fees that attorneys with similar qualificationsreegred from
fee-paying clients in comparable cases; and evidence of recent fees awarded bytshar cou
through settlement to attorneys with comparable qualifications handling siasks.tld. at

101 (quoting Covington, 57 F.3d at 1108galsoid. at 104, rb (“Evidence otthe prevailing
market rate can take many formsCpvington, 57 F.3d at 1113 (Henderson, J. dissenting) (“A
statistically reliable, wellocumented, and extensive survey of the rates clients pay for a certain

sub-market of legal services would be powerfully persuasive.™).
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However, the Court of Appeals has clarified since the decisigteythat a party may

face a lower burden to justify the applicatiorLaffey rates unless their opponent identifies “a

submarket in which attorneys’ hourly fees are generally lower than tisamate. theLaffey

Matrices.” Salazar erel. Salazar v. Dist. of Columbia, 809 F.3d 58, 64 (D.C. Cir. 2015). In

Salazarbecause the party opposing the fee award did not identify such a submarket, the D.C.
Circuit concluded that it had “acquiesce[ed] in the notion that the litigation at isaliteg as
complex federal litigation (as to which thaffey Matrices apply).”1d.

Additionally, the Court of Appeals found that the plaintiffs had carried their burden to
justify the application of LSLaffey rates rather than USAQDaffey rates. Id. at 65. The
plaintiffs in that case submitted an affidavit from an economist, who opined thHz8thaffey
Matrix better measures the change in prices fgallservices in Washington, D.@. at 64.
They alsosubmitted “billing rates tables demorading the difference between average national
law firm rates and the LSI update to ttefgfey Matrix, as well as the difference between average
national law firm rates and the USAO update tolthtfey Matrix.” 1d. at 65. Those tables
showed that the L3laffey Matrix more closely approximates the average national law firm
rates.ld. The Circuit court noted that rates in Washington, D.C. often far exceed even the LSI
Laffey rates.ld. The Court of Appeals concluded tHgt] ith these numbers and submissions in
the record, the district coustpoint thatthe LStadjusted matrix is probably a conservative
estimate of the actual cost of legal services in this’ateas not appear illogical.ld. (quoting

Salazaw. Dist. of Columbia, 991 F. Supp. 2d 39, 48 (D.D.C. 2D14)

Plaintiff has been representedthis casdy the Washington Lawyers’ Committéer
Civil Rights and Urban Affairs (“Lawyers’ Committeedhd Relman, Dane &olfax PLLC

(“RDC"). Herrequest for $1,609.30 in fees is solely for work donéhbyLawyers’ @ mmittee
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SeeMema at 15. The Lawyers’ Committee’s billing rates hased orherates in the Sl

Laffey Matrix, which attorney Dennis Corkera senior staff attorney at thawyers’
Committeewho was the primary attorney in this mateerers is the rate tHeawyers’

Comnmittee uses to set its customéaqurly rates. Affidavit of Dennis Corkery [Dkt. 31-4] q 10.
The Lawyers’ Committebas for decades represented plaintiffsivil rights employment, and
wage and hour litigationld. 6.

Plaintiff seeks compensation for the time_afvyers’ Committeattorney Corkery and
two paralegals, Alicia Danze and Evelyn Nuné&z.§911-18. Corkery graduated from George
Washington University Law School in 2012 and has been in practice in the D.C. arehaince t
time. Id. 17 4-5. He requests a rate of $328 per hour for work he performed prior to June 1,
2015 —the LSlLaffey rate for an attorneone to three years out of law school — and $4€6
hour for allwork performed after that datethe LSILaffey rate for an attorney four to seven
years out of law schoold.  11. Paralegal Danze seeks a rate of $179 per hour, wkigh is
LS| Laffey rate applicable to her for the relevant time peritel {{ 13-15. For paralegal
Nunez, Plaintiff requests a rate of $180 per hoansistent witlthe LSILaffey rate applicable
to the period when Nunez worked on the cddef{ 16-18.

To furthersupport the use of the L&&ffey rates, Plaintiff offers the sworn statemeuoits
attorney Matthew Kaplan, who has a solo practice in Washington which focusesificaig
part” on FLSA litigation Affidavit of Matthew Kaplan [Dkt. 31-5] § 7Kaplan has practiced
law since 2003 and has over a decade of experience in FLSA mdteff§.5-6. He avers that,
having practiced alongside the Lawyers’ Commijteeel attorney Corkery and paralegal Danze
in particular,in prior complex FLSAcaseshe beli@es that the requested LA ffey rates are

reasonableld. 11 9-10. Finally, Plaintiff cites to several prior orders in this Cirapiproving
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the use of LSLaffey rates._Se&alazar809 F.3dat 64 Citizens for Responsibility & Ethics in

Washington v. U.S. Dep't of Justice, No. 1:d400374 (CRC), 2016 WL 554772, at *1 (D.D.C.

Feb. 11, 2016)Merrick v. Dist. of Columbia, No. CV 14-1174 (ABJ), 2015 WL 5732105, at *9

(D.D.C. Sept. 29, 2015).

The undersigned agrees with Plaintiff that the L&fey rates are reasonable and
justified in this case. First, Plaintiff's counsel avers that the Lawyers’ Conenisies LS|
Laffey rates as their customary hourly rat€ovington, 57 F.3@t 1108 (holding that one
element of a rate determination is the attorney’s billing practicespn8gethe undersigned finds
that“the skill, experience, and reputation” of the Lawyers’ Committee, and ftsndta worked
on this case in particular, are substantid.

Finally, Plaintiff has established that the “prevailing market rate[s] in theargle
community” are the LSlLaffey rates. ld. Unsurprisingly, given that they are in default,
Defendants have not identifi€d.SA litigation as‘a submarket in wiuh attorneys’ hourly fees
are generally lower than the rates in . . .lth#ey Matrices” and have therefore “acquiesce[ed]
in the notion that the litigation at issue qualifies as complex federal litigation (as totivaich

Laffey Matrices apply).” Salazar809 F.3d at 64. With that hurdle cleared, the nddfesult

guestion is whether Plaintiff has justified the use of the higheL &y raterather than the
USAO Laffey ratein this case Seeid.

Plaintiff's cited cases do not help much in this regard. Although the use oBESBY
rates was approved in those cases, none involved a wage claim. And this Court hgs recent
observed thatCourts in this District routinely award USAGffey rates in Fair Labor Standards

Act cases. SeeMartinez v. Asian 328, LLC, Case No. %1071 (GMH), 2016 WL 1698261,

at *7 (D.D.C. Apr. 27, 2016keealsoVentura, 2015 WL 6153310, at *Bradshaw 2012 WL
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2803401, at *2; Driscoll v. George Washington Univ., 55 F. Supp. 3d 106, 120 (D.D.C. 2014);

Al-Quraan v. 4115 8th St. NW, LLC, 123 F. Supp. 3d 1, 3 (D.D.C. 2015). Plaintiff has not cited

to any case in this District awarding LiSdffey rates for FLSA work, and this Cowanlocate
none.

Yet here the undersigned need not face the difficult gurest the quantum and quality
of evidence needed to justify LE&ffey rates posSalazar This is becausP.C. lawitself
mandates that the Court us®l Laffey rates. h fee awards under the DCMWA, the D.C. Code
provides:

In any judgment in favor of any employee under this section, and in any

proceeding to enforce such a judgment, the court shall award to each atvorney f

the employee an additional judgment for costs, including attorney’s fees

computed pursuant to the matrix approve&atazar v. District of Columbjd 23

F. Supp. 2d 8 (D.D.C. 2000), and updated to account for the current market hourly

rates for attorney’s services. The court shall use the rates in effectiatelibe
determination is made.

D.C. Code § 32-1308(b)(1). Balazarthedistrict courtdetermined that the appropridtaffey

matrix was the_SI Matrix, not the USAO Matrix Salazar v. Dist. of Columbia, 123 F. Supp. 2d

8, 15 (D.D.C. 2000). Indeed, the judgment of the D.C. government$habkfey rates are
appropriate for wage claintgoughtin this District is persuasive evidence that such rates are the

prevailing rates in the community for this wor8eeMakray v. Perez, Civil Action No. 12-520

(BAH), 2016 WL 471271, at *16 (D.D.C. Feb. 8, 20{i&)ding that section 32308(b)(1)
represents “thendorsement dhe [LSI] Matrix by the local governing body in the context of

wage enforcement’.

8 The only reason not to adopt L&ffey rates in this casmight be if the Court could reasonably segregate hours
expended on the D.C. claims, for which LL3fffey rates are required, and the Maryland and federal claims, for
which no rate is statutorily specifiedhe undersignedinds that with such a low number of hours cladfor a

case of this typeseeinfra at 24 segregatingounsel’sime is not reasonable under the circumstances.
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The undersigned therefore recommends that the Court find thatophested S| Laffey
rates are appropriate and reasonable in this case.

b. Reasonable Hours

Attorney Corkery avers thahe Lawyers’ Committeexpended..7 hours of attorney
time and 5.3 hours gbaralegal timeon this case SeeAffidavit of Dennis Corkery [Dkt. 31-4]
1915, 18. Corkergtateghat hehas reviewed all time diaries for work done on this madter
ensure that all the time submitted is reasonalolef | 3, 8. He further avers that all hours
submitted herein were those actually worked tvadl allsuch time wagontemporaneously
recordedwith details as to the date, time, and activity performdd{ 9. Corkery avers that he
has excluded frorthe instantequest time billed by attorneys othlbanhimselfand time spent
on a motion for conditical class certification that wasever filed. Id. I 20. Plaintiff contends
that the fee request therefore reflects the exercisggfificant billing judgment, and constitutes
approximately ondHth of the total fees expended by Lawye@&mmittee staff on this mattér.
SeeMema at 16; Affidavit of Dennis Corkery [Dkt. 31-4Attachment A. In her motion,
Plaintiff further claimghat her attorneysxcludedall time expendedy RDC attorneys and staff,
amounting to hundreds of houis,developing the case, investigating its legal and factual
underpinnings for it, drafting the complaint, ger@paring the instant motioMemo. at 16.

Corkery’s affidavit and the attached timesheet, which reflect entries made
contemporaneously with the work performed, provide sufficient detail to enable thetour

independently review the reasonableness of the hours Plaintiff claims. Natilgk€Concerned

Veterans675 F.2d at 1325(fee applicationrhust be sufficiently detailed to permit the District
Court to make an independent determination whether or not the hours claimed are’jasiified

should normally include “detailed summaries based on contemporaneous time redicedsg



Appendix A

the work performed by each attorney for whom fees are sudhéving undertaken an
independent review of the claimed hours, the undersigned finds “[t]he tasks were raatohepli
all tasks arose from this action, and the time counsel expended on each task wassiokéxce

Ventura v. Bebo Food§38 F. Supp. 2d 8, 34 (D.D.C. 2010). Accordingly, the undersigned

recommends that the Court find that the requested hours are reasonable.
C. Costs

Plaintiff also requests that the Court reimburse RDC for some of its litigation costs,
including thecourt filing feeand the cost of serving the complainttbase two Defendants
Affidavit of Jamie Crook [Dkt. 31-3] 1 10. Those costs total $574.50. The undersigned finds
those costs to be reasonable and compensabk/eftura, 738 F. Supp. 2d at 33-34 (awarding
full costs to FLSA plaintiffs)Bradshaw, 2012 WL 2803401, at *2 n.4 (including filing fee and
service of process expenses irnaarard ofcosts pursuant to the FLSA).

4. Pre and Postludgment Interest

In her complaint, Plaintiff requests award of pre-judgment interest on all amounts
owed. Compl. at 19. Yet this Court has held grejudgment interest is not available under the
FLSA because the remedies provided thergiacovery of unpaid wages and overtime plus
liguidated damagesare exclusive of any other. S¥entura, 738 F. Supp. 2d 22-23.

Plaintiff appears to acknoedige this realityn her motion stating that she will seek an award of
prejudgment interest only ifthe Court declines to award liquidated damages as requested
herein.” Memo at 13 n.5 (citing Radtke, 2014 WL 3827498, at *4 (holding thajyztgment
interest is permitted where liquidated damages are not awarded)).ifffHamnot provided the

Court with any calculation of the pre-judgment interest she might be owed. Buiskdbe
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undersigned recommends that the Court grant Plaintiff the liqdidi@®ages she seeks, there is
little incentive to require Plaintiff to undertake that difficult calculation.

In contrast to pre-judgment interest, courts routinely awardjpdgtnhent interest
pursuant to 28 U.S.C. § 1961 in FL$4Ases, regardless of amgdidated damages awar&ee

e.qg, Lopez v. Rodriguez, 668 F.2d 1376, 1381 n.10 (D.C. Cir. 1981). The undersigned therefore

recommends that the Court permit post-judgment interest to run on the judgment isdlas ca
the rate specified in the statute.
CONCLUSION

For the reasons stated above, the undersigned recommends that thgraboirpart
and deny in parlaintiff’'s motion for default judgment. The undersigned further recommends
that the Court enter judgment in favor of Plaintiff in this ixaith the amount of $5,628.00 in
unpaid wagesyvertime compensatiomand liquidated damages, $1,609.30 in attorney’s fees, and
$574.50 in costs. The undersigned further recommends that the Court deny an award of pre-
judgment interest but direct thadst-judgment interest accrue on the judgment as provided in 28
U.S.C. § 1961. Finally, the undersigned recommends that the @ismiss Plaintiff's
collectiveaction claims without prejudice pursuant to her notice of voluntary dismissal.

* * * * *

The parties arbereby advised that failure to file timely objections to the findings and

recommendations set forth in this report may waive your right of appeabfnarder of the

District Court adopting such findings and recommendati@eeThomas v. Arn, 474 U.S. 140

(1985).

Date: May 13, 2016

G. MICHAEL HARVEY
UNITED STATES MAGISTRATE JUDGE



