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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JOHN DOE COMPANY NO. let al,
Plaintiff,
v Civil Action No. 15-177 (RDM)

CONSUMER FINANCIAL PROTECTION
BUREAU,

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiffs initially brought this actioseekingto enjoin the Consumer Financial
Protection Bureau (“CFPB”) from interviewing an individual wha;@ding to Plaintiffshad
previously served as their attorneflthough they did not categorically oppdkeinterview,
Plaintiffsargued that their current counsel should be permitted to attendentorprotect their
rights under thattorneyclient privilege. That dispute was ultimately rendered moot, but it
generated a second dispute that still ocauthe parties and the Couithat disputeenters on
whether Plaintiffsidentitiesshould remain under seal.

At the time Plaintiffs filed suit, they sought to seal ¢énérecase on the ground that
revealing that they were subject to an ongdii-PBinvestigation would cause them
reputationabnd economidamage. @er the objection athe CFPB,Acting Chief Judge
Sullivan temporarilygranted that motion “without prejudice to further consideratiothby
United States District Judge to whom this casanslomly assignet Dkt. 2. After the case
was assigned and the parties submitted further briehiegzburtgranted the motioto sealin

part and deied it in part. "he Court concludethat there was no justification for maintaining the
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entire matteunder seabut that it was appropriate toaaption the case as'dohn Doe” suit and
to redact names and other identifying information from mateoiatiatned in the public docket.
Two months laterthe CFPB moved for reconsideration of the Coudésison to permithe
pseudonymous treatment of the ca$bat motionis currently before the Court.

The thrust othe CFPB’srequest for reconsideratios that Plaintiffs did not request
pseudonymouseatment until they filed their reply briahd that, in considering whether to
grant that alternative relief, the Court erred in applying théagitor test for proceeding under
seal that th®.C. Circuitset forth inUnited States v. Hubbar@50 F.2d 293 (D.C. Cir. 1980).
In lieu of theHubbardtest,the CFPB contendthatthe Court should have reliexh the test
applied inDoe v. TetiMisc. No. 15-1380, 2015 WL 6689862, at *2 (D.D.C. Oct. 19, 2015), and
other casem deciding whethieto permit pseudonymityDkt. 174 at ~12. Finally,the CFPB
alsoasksthe Gurt toclarify whether its prior @ler, if not set aside, bars tBareaufrom
responding to a request made under the Freedom of Informatidti#OIA”) that does noseek
the sealed pleadings, ibes seekdministrative petibnsfiled with the Bureawvithin a narrow
timeframe Because this @urt’s earlier opinion discloseatiat theCFPB denied Plaintiffs’
request for administrative relieh July 20, 2015, disclosirige CFPBsubmissiongiled on that
daywould effectivelyidentify Plaintiffs.

As explained below, the Cousjects Plaintiffs’ contention théhe CFPB’s motion for
reconsideratioms urntimely. But the Court disagrees with the Bureazoastention that the test
applied inTetiis controllingor that it compels a fferent result Transparency |f coursethe
norm in federbjudicial proceedings, anthosewho seek pseudonymous treatment blear
heavy burdemf demonstrating that the cost of disclosure outweighs the putdrest in

transparencyBut it is also true thahe subjects abngoing government investigations often



have degitimateinterest inensuring that the existence of otherwise confidential government
investigations are not publicly disclosed while they are ongaindthe recorchere shows that
at least some of the Plaintiffs would likely suftbilitatinginjury if their identities are
disclosedeforethe Bureau’s investigation is completedihis is not the typical case where
disclosure of allegations made in litigatioray cause rputational harm, but one where the
CFPB has yet to make any allegations of wrongdeiagd may never do so. Nor is thigase
where the CFPB exercised its administrative discretion to desttiegdentities of the subjects of
its investigations.To the catrary, there is no basis tmelievethat the @PB would have
disdosed itsongoinginvestigationof Plaintiffs—or would have been able tdentify any
legitimatebasis for doing so—hd@dlaintiffs not filed suit And finally, this is not a case in
which the Court has sealed the entire proceedirRather, the only matter subject to seal is
Plaintiffs’ identities leavingmostinformation about the proceeding on the public record

Having considered this evidence, the parties’ further briefind)fta@ arguments made
during the extended oral argument, @aurtconcludeghatcontinuedoseudonymous treatment
is warrantegatleast while the investigation remains ongoifigne Court furtheconcludes that
there is no basisn the current recordr it to address the CFPB’s request for clarification
regarding the effect of the Court’s Order on the Bureauigations under FOIA. Plaintiffs
disavow any claim that the Court’s prior Order affects whethd how the Bureau should
respond to a FOIlAequest for records that are not part of the docket in this ¢ésthing in the
current record, moreover, suggests that a relevant FOIA respgrsemains pending before the
Bureau. If a live dispute arises, the parties can seek apisopelief athattime

TheCFPB’s motion for reconsideration is, accordin@¥NIED .



I. TIMELINE SS AND STANDARD OF REVIEW

A. Timeliness

Before turning to the merits ¢fie CFPB’s motion for reconsideration, the Court must
first considemwhetherthat motion,which was filed almost three months after the Court granted
Plaintiffs leave to proceed pseudonymously, was timéhe CFPBargues that it is merely
askingthe Court to rely on its inherentstipervisory power over its own records and files.”
Dkt. 17-1at 4-5 (quotingNixon v. Warner Commc’ns, In@35 U.S. 589, 598 (1978)}t notes
that*[s]o long as [the records and files] remain under the aegis afdbd, they are
superintended by the judges who domain ékercourt,” Dkt. 17-1 at 5 (quotinggambale v.
Deutsche Bank A@77 F.3d 133, 141 (2nd Cir. 2004)), andsks the Court to exercise its
discretion and allow the public full access to all case matetiaiger this viewthe CFPB is not
required tacomply with any particular timeliness reggments, and a motion seeking to unseal
any aspect of a case may be brought at any time.

Plaintiffs, in contrastcharacterizéhe CFPB’s motion asrisingunder Federal Rule of
Civil Procedure Rule 60(b)(6), which allows the Courtradieve a party or its legal
representative from a final judgment, order, or proceeding.foany. .. reason that justifies
relief.” Fed. R. Civ. P. 60(b)(6)SeeDkt. 19 at 3—6.In their view, this means that the Court
may only grant the motiofh it was brought within a “reasonable timeffed. R. Civ. P. 60(c).
SeeDkt. 19 at 4. And according to Plaintiffsshe CFPB’s motion is “plainly untimely” because
it came “a mere five days” short of the thienth cutoff that others aats in this @rcuit have
deemedpresumptivély] . . . untim@ly] .” Dkt. 19 at 4 (citingCarvajal v. DEA 286 F.R.D. 23,

26 (D.D.C. 2012)).



Even assuming, however, that Rul€l§@pplieshere, the Court concludes thhe
motion is timely There is no set test for considering whether a Rulle)@0otion filed less than
three months after the original decision is timélytthe D.C. Circuit has looked to the length of
the delay, the reason for it, and the prejudice to the nonmoving [se¢y e.gSalazar v. Dist.
of Columbia 633 F.3d 1110, 1118-22 & n.5 (D.C. Cir. 2011)thaughthe CFPB might have
moved more promptly in seeking reconsideratang7day delayis not disqualifying. As
Plaintiffsrecognize, courts in this Circuit have applied a presumpfiomtimeliness to motions
for reconsideration that ariseore thanthree months after the original decisid®eeDkt. 19 at
4; Carvajal, 286 F.R.D. at 26. There is thus nothing presumptively untimely about thauBire
motion. Plaintiffs contend that #@"CFPB is simply trying to circumvent the expired deadline to
appeal the Court’s earlier decisi@eeDkt. 19 at 4, but the Court will not impute bad fasthan
ulterior motiveto the Bureau absent some stronger evideRt¢antiffs, moreover, havef(i
anything)benefited fronthe CFPB’s delg in moving for reconsideration. ubing this interval,
Plaintiffs’ identities have remained confidential, which is precisely thef they seek.And
finally, the D.C. Circuit has explained that thegdsonable time’ requirementlpes not carry
the same significance in [a case involving] laagning equitable relief as it would in an action
where the court’s role had ended and the litigants relied on thgeregeerent in the end of
litigation.” Sabzar, 633 F.3d at 1116. Rather, “[tlhe power of a court of equity to modify a
decree of injunctive relief. . is longestablished, broad, and flexible.ltl. (alterations in
original) (quotingUnited States v. W. Elec. Cd6 F.3d 1198, 1202 (D.C. Cir. 19958ge also
New York State Ass’n for Retarded Children, Inc. v. Cate§,F.2d 956, 967 (2d Cir. 1983)
(Friendly, J.).Here, the Couts sealing order is akin to an injunctive decree.

The Court, accordingly, concludes that the Bureau’s motion isytimel



B. Standard of Review

The parties also dispute the stardiof review the Court should applyttee CFPB's
motion The CFPB posits thés motionmerelyasksthe Court to eercise its “supervisory
powerover its own records and filés. Dkt. 1741 at 4-5 (QuotingNixon, 435 U.Sat598) The
Bureaudoes not identify any applicable standard of reviexnsuch a motiorgaving the
impression that ibelievesthe Courtshouldreconsider its prior decisiate novo Plaintiffs, in
contrast, argue thatélBureau’s motion is a motion to amend a final judgment or order, subject
to Federal Rule of Civil Procedure (8), andthusrequiresa showing of'extraordinary
circumstances,Ackermann v. United State340 U.S. 193, 199 (19505eeDkt. 19 at 5.

Neither approach isompelling To the extent the Bureau maintains that it is entitled to
de novaeconsideration, fails to accord dugeight toprinciples ofjudicial economyand
finality. The Court undoubtedly maintains “supervisory power over its owmds@nd files,”
but that does not mean that parties are entitledetdijate old matters, or to raise arguments or
present evidence that could have been raised prior to the entrygofgat” Jung v. Assoc. of
Am. Med. Colls 226 F.R.D. 7, 9 (D.D.C. 2005) (internal quotation marks and citation omitted).
A party seeking reconsideration must, at a minimum, show good-eaush asan “intervening
change of controlling law, thevailability of new evidence, . .the need to correct dear error
or prevent manifest injusticeFirestone v. Firestoner6 F.3d 1205, 1208 (D.Cir. 1996) or—
as the Bureau argues herts inability to address a significant issue in prior briefifgut
Plaintiffs’ approach is also unowincing. To the exterthey contend that the Court’s prior order
constituted a final judgment in the matter, which can only be reop@non a showing of
“extraordinary circumstancéshat argument fails to accord due weight to the fact that the

Court’'s Qder is continuing in nature atldatthe relevant circumstances may change over.time



Cf. United States v. Swift & CA286 U.S. 106, 114 (1932)We are not doubtful of the power of
a court of equity to modify an injunction in adaptation to changaditons. . ..").

Ultimately, however, the Counteed notdtle the partiesdisputeregarding the standard
of review. As explained belowyen assuming thate novareview applies, as the Bureau
advocates e Courtwould conclude that continued pseudonymoudrtreat is warranted at this
time. That conclusiors only bolstered by the fact that much of the Bureau’s currgon@ent
could have been raised in its original opposition.

. REQUEST FOR RECONSIDERATION
A. Disclosure of Plaintiffs’ Identities

The Court’s previous decision focused primarilytbasix factors set forth iunited
States v. Hubbardb50 F.2d 293, 317-21 (D.C. Cir. 1980):

(1) the need for public access to the documents at issue; @tém to which

the public had access to ttlecument prior to the sealing order; (3) the fact that a

party has objected to disclosure and the identity of that pagjythe strength of

the property and privacy interests involved; (5) the possibififyrejudice to

those opposing disclosure; and (6) the purpose for which the docuneets

introduced.

John Doe, et al. v. CFBBNo. 15-1177(RDM), 2015 WL 6317031, at *2 (D.D.C. Oct. 16, 2015).
The Court considered each of $keéactors andoundthatdifferentconsiderationsut in

different directims. 1d. at *2—*5. Overall, the Court conclud¢dat whether the case should be
sealed was a “close[]” question in light of “the public’s intenestccess to judicial information,
on the one hand, and Plaintiff{significant privacy interest in maintaining the confidentiality of
the CFPB’s investigation, on the otherld. at *4. It then heldhat seahg the entire caseas

“not warranted,” but that Wwas “appropriate” to allow Plaintiffs to proceed*ashn Does” and

to redact identifying informatin from al previous and forthcoming filingdd. “This



compromise,” the Court concluded, “maximize[d] the amount ofmé&tion available to the
public while still protecting the privacy interest Plaintiffs asseld.

TheCFPBargues thathe Courterred by considerinthe factors relevant twhether the
caseshouldproceedunder sealnstead ofa different set of factonsore relevanto whether the
case should be treatpdeudonymouslySeeDkt. 17-1 at 5-12. In particular, rather than relying
on theHubbardfactors,the CFPB contends that the Court should have applied the five different
factorsdescribed imeti andsimilar casesSeeDkt. 17-1 at 8.Those factorsre:

(1) whether the justification asserted by the requesting partyrislyrte

avoid the annoyance and criticism that may attend any litigationt@r is

preserve privacy in a matter of a sensitive and highly personaené2yr

whether identification poses a risk of retaliatory physical artaidarm to

the requesting partyr even more critically, to innocent ngarties; (3) the

ages of the persons whose privacy interests are sought to eéet@io(4)

whether the action is against a governmental or private @andy(5) the risk

of unfairness to the opposing party fratfowing an action against it to

proceed anonymously.

Teti, 2015 WL 6689862, at *2.

As an initial matter, the Court disagrees with the Bureaumigeethat the question
whether an entire case should proceed undeirapatates different considerations than
whether pseudonymous treatment is appropriate. To the contrai, €. Circuit’'s decision in
In re Sealed Cas&37 F.3d 657, 667 (D.C. Cir. 2001), which appltdbardto a motion to
seal, dealt with a questionuch like that presented hevehether the subject of an ongoing
investigation has a privacy interastfficientto outweigh the public interest jadicial
transparencyHere, Plaintiffs initially sought to protect this asserted intdrgsequestingtat

the Court sal the entire case.hd@it they later proposed a less drastic remedytreatdhe Court

agreed, does not significantly alter the relevant considesatio the contraryit would be odd



to suggest-as the Bureau’s motion for reconsidéon seems to posithata morestringent
standard should apply to a remedy that remés&snformation from the public record.

Nor is the Court convinced that the factors articulatefeithaddin material respect®
theinquiry relevant in this caselhe “risk of retaliatory physical or mental harm” to the movant
or a third partyor the age of the movarfitr example might be at issue in a case involving
sensitive medical information ortlareat of physical attackutthose factors are a poor fit for a
case in which the movant is a businessdre all but one Plaintiff hgrihatseeks to avoidrgve
reputational and finamal injury. TheTetifactors that do fit the present dispute, moreover,
largely replicatesither those identifieeh Hubbardor already considered by the Court. For
instance while Hubbardrequires that the Court consider “the strength ofyftreeralized
property and privacy interests” involved and “the possibility of prepido those opposg
disclosureHubbard 650 F.2d at 320-2T.eti asks whether the “justification” for nondisclosure
“is merely to avoid the annoyance and criticism that may attendtayagion or is to preserve
privacy in a matter of a sensitive and highly personalragtiieti, 2015 WL 6689862, at *2.

And while some courts have suggested that “[w]hen a plaintiff challethgegavernment or
government activity, courts are more like[ly] to permit plaintiffs to pedcender a pseudonym
than if an individual has beenarsed publicly of wrongdoingNat’l Ass’n of Waterfront
Employers v. Cha®b87 F. Supp. 2d 90, 99 n. 9 (D.D.C. 2008) (alterations in original) (internal
guotation marks omittedT.etiitself questioned the relevance of tbansideration See Teti

2015 WL 6689862, at *3 (“There is nothing selfident about favoring or not favoring
anonymity based upon the defendant being either a governmentaiepparty.”).

Ultimately, the question before the Court is not best answathdawgid, multi-part test

butwith an assessment of whether tiespeculative privacinterests that the movants have



identified outweigh the public’'substantiainterest in knowing the idenigs of parties in

litigation, along with any legitimate interest that the fimaving partiesinterestmayhavein
revealing the identity of themovants. See, e.gDoes IThru XXIll v. Advanced Textile Corp.
214 F.3d 1058, 1068 (9th Cir. 2000pe v. Pub. Citizen749 F.3d 246, 273 (4th Cir. 2014). As
explained below, although a close questibe, Courtremains convincethat Plaintiffs have met
thisheavyburden.

1. The Public Interest in Disclosure

“It is clear that the courts of this country recognize a gdmaght to inspect and copy
public records and documents, including judicial records and dedarhéixon 435 U.Sat
597. This “right of public access” dates back several centurigsyeats in both the common
law and the First AmendmenBub. Citizen 749 F.3d at 265ee also Richmond Newspapers,
Inc. v.Virginia, 448 U.S. 555, 592-93 (198®x parte Drawbaugh2 App. D.C. 404, 404-08
(D.C. Cir. 1894). Encompassed within this right is “an interest in krgpttia names of the
litigants” because “disclosing the parties’ identities furthersnpss of judiial proceedings.”
Pub. Citizen 749 F.3d at 273.

The right to public access extends far beythredproprietary or strategic interests of the
parties Insteadthere is an overridg interestin ensuringhat the “workings” of the
government, includinthe courts, arsubject to the “watchful eye” of the publidlixon 435
U.S. at 598see also Time, Inc. v. Firestqr24 U.S. 448, 478 (1976) (Brennan, J., dissenting)
(“With the judiciary as with all other aspects of government, tre¢ Rmendment garantees to
the people of this Nation that they shall retain the necessarysroéaantrol over their
institutions that might in the alternative grow remote, insensiind finally acquisitive of those

attributes of sovereignty noetbgated by the Cotiwtion.”). Thisapplies with particular force

10



to the workings of the judiciary, which dees its egitimacyby dint of reason.Hicklin Eng’g,
L.C. v. Bartell,439 F.3d 346, 348 (7th Cir. 2006)A ny step that withdraws an element of the
judicial process from public viein short, ‘makes the ensuing decision look more like a fiat
and reques rigorous justification.”ld. As a resultregardless of the facts of the particular case,
transparency serves the public good of “promot[maf] only the pulc’s interest in monitoring
the functioning of the courts but also the integrity of the judiciaPub. Citizen749 F.3d at
266. As the Bureau emphasizes, moreoteis conclusion is bolstered liye Federal Rules of
Civil Procedure, whichequire tat“[t]he title of the complaint” irany case “name all the
parties; Fed. R. Civ. P. 10(a), as do this Coartocal Rules.SeeD.D.C. Civ. R. 5.1(c)(1).
Accordingly, as a matter of fundamental priple and the governing rulee identity of those
who participate in federal litigain should remaira matter of public recordbsent substantial
countervailing considerations

Plaintiffs argue thdtaside from generic assertionsppésumptive operess and access to
judicial records, the Bureau has never been able to articulatéhevipublic has a need to
discover the identities of the Plaintiffs in this discrete, st matter.” Dkt. 24 at 2. But that
misconceives the relevant questidn light of the public’s strong, unqualifiedterest in
knowing the i@ntitiesof parties to litigation, transparency is the default princiftiés true, as
Plaintiffs point out, that public interest results only in a “presumption, nataguee” of public
access.ld. (citing In re: The Reporters Comm. for Freedonthed Press128 F. Supp. 3d 238,
241 (D.D.C. 2015)) But the reason iis only a presumptiois not becausa movanimight
convince the Court that the pubignot interested in a particular case; ibésausét might

convince the Court thas right to privacy outweighs the substantial public interest in kngwin

11



the idenities of parties to lawsuits. The Court, accordingly, turns tm#fla’ asserted privacy
interests.

2. Plaintiffs’ Privacy Interests

The interesat stake here-avoiding public knowledg of an inchoatdederal
investigatior—is one that the law often treatssagstantial (and at timesntrolling). Rule 6(e)
of the Federal Rules of Criminal Procedure, for example, “axltfie traditional rule ofrgnd
jury secrecy,’United States v. Sells Engineering, |63 U.S. 418, 425 (1983), and, among
other things, “assure[s] that persons who are accused but exeohigyethe grand jury will not be
held up to public ridicule,Douglas Oil Co. v. Petrol Stops Northwe$41 U.S. 211, 218-19
(1979). FOIA Exemption 7(C)5 U.S.C. $52(b)(7)(C) protects the privacy interests of “targets
of law-enforcement investigations,” who “have a ‘substantial istene ensuring that their
relationship to the investitjans ‘remains secret.” Roth v. DOJ642 F.3d 1161, 1174 (D.C.
Cir. 2011) (quotingschrecker v. DOB49 F.3d 657, 666 (D.@ir. 2003)) cf. Mittleman v.
OPM, 76 F.3d 1240, 1243 (D.C. Cir. 1996) (holding that “the term ‘law enforcement purpose’
in FOIA Exemption 7 “is not limited to criminal investigations but can alstude civil
investigations and proceedings in its scop&ihd certain federal statutes, like the Federal
Election Campaign Actunambiguoudly] and directly” badisclosure of a ongoing

government investigationn re Sealed Cas@37 F.3d at 667.

1 FOIA Exemption 7(C) protects only against the disclosure dficents related to a law
enforcement purpose that could lead to an invasiopafsonalprivacy,” 5 U.S.C.

8 552(b)(7)(C) (emphasis added), which applies only to the interest®oliep not businesses.
FCCv. AT & T Ing.562 U.S. 397, 409-10 (2011yhat does nothoweverdetract from the
point that confidentiality of ongoing government investigations is ppogéivalent and embodie
in various statutes and rules.

12



In responsethe CFPBasserted at oral argumehatconfidentiality of ongoing
government investigations is far from a uniform rule and thdact, the securities laws at times
require just the opposite by compelling publicly traded compaaiggdrm investors opending
investigations. Dkt. 23 at 10rhat somewhat overstates the relevant law. A publicly traded
companyhasan obligatiorto disclose (at an appropriate timeaterialfactsthat have come to
light in the course oan investigation; not to mislead investors; and to disclusterial‘legal
proceedings” and proceedings “known to be contemplated by goveraatborities.” 17
C.F.R. 8 229.103. Butothing in thesecurities laws-standing alone-requires affirmative
disclosure of an inarate government investigatioihat is,contrary tothe CFPB’s argument
here, it is not the fact of an incomplete investigatisalf that gives rise tdie duty to disclose;
rather, a pblicly traded company must consider the underlying events, other stateniags i
made, and whether an enforcement action is “contemplateds@ssiag whether disclosure is
required. See, e.gBasic Inc. v. Levinsqr85 U.S. 224, 238 (1988) (holditttata company
must assess materiality of speculative information by accapfdiriboth the indiated
probability that the evemtill occur and the anticipated magnitude of the event in light of the
totality of the company activity(internal quotation marks omittegsee also generallpavid
M. Stuart & David A. WilsonDisclosure Obligations Under the Federal Securities Laws in
Government Investigation64 Bus. Law. 973 (2009).

The Bureau is, of course, correct that all governmentnvestigationgaise equally
weighty privacy interestsThe disclosure of an ongoimgiminal investigation, for example, is
more likely to inflictseverereputational damage on thebgect than the disclosure of a garden
variety regulatory investigationSimilarly, some statutes andes (like Rule 6(e)may impose

categorical bars on disclosure, while others teaye it to the discretion of the federal agency to
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determine whetheand wherdisclosure is appropriate. Basg discussed below, the disclosure of
an agoing government ingtigation even if not criminaénd even if not subject to a statutory
or regulatoryprohibition, can cause substantad urfair injury. The D.C. Circuitspoke

directly to this poinin In re Sealed Casestressing thagven if the FEC had not bestatutorily
barred from disclosing the ongoing investiga at issue theréhe Court would have still
recognizeda strong presumption thathe existence of the enforcement proceetshguld be
sealed.”237 F.3d at 667.

Subjects of ongoingovernment investigationthereforewill often have a wetfounded
interest in maintaining the confidentiality of those investigatiahkeast unkthe government
has decided whethan enforcement action is warranted. The weight of this interestyvieowe
will vary with the relevant statutory and regulatory regime, witmé#tere of the investigation,
and with particular circumstanceblere,the CFPB argues that its regulations and practices
undercut any claim that Plaintiffs might otherwise make to contialeéreatment.As explained
below, the Court disagrees.

First, the Bureapoints to its regulation otihe*non-public natureof investigations,”
emphasizindghat the regulation merely provides that “Bureau investigatienerally are non
public.” 12 C.F.R. 1080.14 (emphasis addd’glying on that modifiethe CFPB contends that
its regulationcontemplats thatconfidentiality is not absolute and that, at times, investigations
may be disclosedThat characterization @lie rule is undoubtedly correct, but it fails to address
under what circumstancas ongoing investigation will be disclosed. The next senten¢eof t
regulation answers that questiciiBureau investigators may disclose the existence of an
investigationto potential witnesses or third parties to the extent necessadyance the

investigation.” Id. Even assuming that thsentence was not intended to exhaust the

14



circumstances under which an ongoing investigation may be puhbkcipsed, it undercutsny
claimthat public disclosure is appropriate in the absence of an inuestigacessity or other
substantial purposdndeed, to construe the word “generally” to permit disclosutieout a
legitimate justification would rendethe confidentiatreatment regulation meaninglesSee, e.g.
Sears, Roebuck & Co. MSPS 134 F. Supp. 3d 365, 377 (D.D.C. 200L%4] regulation, like a
statute, should be construed so that effect is given to all@fatgsions and no part is rendered
superfluous and to avoid redundarity

On somewhat firmer grounthe CFPB also relies on its regulatiggoverning
“affirmative disclosure of confidential information.” 12 C.F.R. § 1070.45. fiatprovides
that the agency “may disclose confidential investigative infdomatunder defined
circumstances, including “[ijn an administrative or court prdecegeto whichthe CFPB is a
party.” 1d. 8 1070.45(a)(4)According tothe CFPRB that is all that iseekgo do here. The
Court agrees thdlhe CFPB would not violatés “affirmative disclosure” regulatiopy
identifying the target of an investigation in an administrapineeeedingr court filing. Here,
however, there is npending administrative proceeding involving Plaintif&nd although the
regulationdoesnotitself bardisclosure in @ourt proceedingt doesnot (and could nofurport
to define what rulesourtsshould apply irthe supervision of themwn dockets; ratheiit merely
providesthat the Bureau would not violate its owres bycomplying with theprocedureshat
typically govern judicial proceedingshequestion fotthe CFPBis whether it would have
disclosed that Plaintiffs were under investigati@d they not brought suénd the answer to
that question appears to be “nd’he remaining questierwhether the initiation of litigation

altered that state of affatsis a questiorfior the Court.
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Finally, the CFPB stressedt oral argumerthat its investigations are not always secret
and that, indeed, its regulations requirat “[a]ny petition for an order modifying or setting
agde a civil investigative demand“CID”) and “theDirector’s ordef] in response to” any such
petition shall be “part of the public recsrdf the Bureau unless the Bureau determines otherwise
for good cause.” 12 C.F.R. 8 1080.6(g). According tothe CFPB, numerous such petitions
and orders appeanats website Even more to the pointhe Bureau note®)|laintiffs themselves
filed what the (mistakenly thought was such a petition before bringing this @nd did not
seek confidential treatmeat thattime. Although the Bureagoncluded that Plaintiffs were not
entitled to invoke th€ID petition procedure, it argués) that its practice of publicly disclosing
petitions to modify or set aside CIDs undercuts any claitnGRk&B investigations are
invariably confidentiband(2) that Plaintiffs failure to seek confidential treatment when they
mistakenly sought to invoke the petition process undercuts any ttlatdisclosure of their
identities will cause them grave reputatioaatl economitarm. Neither argument, however,
convinces the Couthat Plaintiffs lack a substantial interest in maintaining the cortialeyn of
the ongoing investigation.

The Bureau’s first contentienthat it routinely publishes patins to modify or set aside
CIDs and the Director’s decisions on those petitienaries little weight here. As the Bureau
itself concedes, the request for administrative relief thattiffaifiled in this matter wasota
petition within the meaning of thisegulation andthe Bureaudid not publish Plaintiffs’
sulmission SeeDkt. 23 at27, 32, 38, 45. Thus, if anything, this background merely bolsters
Plaintiffs’ contention thatheir identities wer@ot subject to disclosure before they commenced
this litigation. That the Bureau publishes certain petitions to modify’€#nd the decisions of

the CFPB Director regarding those petitiomereoverdoes not rebut Plaintiffs’ showing that
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CFPB investigations amgenerallyconfidential. Disclosure occur under this procedure only
whenthe subject of the investigation i@tes a formal process, seeking review of a decision
made by Bureau staff. Absent this affirmative acbgrthe subject of the investigaticime
investigation remains confidential.

Nor is the Court convinced that Plaintiffs demonstrated a lackafest in
confidentiality whenhey filed what theynistakenlybelieved was a petition to modify a CID
without contemporaneouslseeking confidential treatment from the Buredhe record does
not reveal why Plaintiffs did not seek confidential treatment kdfoe Bueau, buit appears
unlikely that the Bureau would have granted such a requasly event Ina similardispute, for
example, the Bureau declined to redact the sarhthe partieseeking to challenge a CID,
concluding that the affirmative discloswegulation does not “providefor generally norpublic
investigations in order to protect investigation subjects frgqategional harm.”In re Great
Plains Lending, LLC2012Misc-Great Plains LendirQ001 (Sept. 12, 201 )itp://files
consumerfinane.gov/f/201309_cfpb_decisiam-confidentiality greatplainslendin@001.pdf.
Most significantly Plaintiffs’ failure to seek confidential treatmenttbé&ir submission to the
Bureau does not medinat they did not care about their anonymity. That they nonetheless
sought agncy review of the plan to interview their former attorney witlaautent counsel
presert—knowing that doing so might result in disclosofghe investigatioa-simply means
that they caredhoreabout preventing the possible disclosof@rivileged communications.

More importantly, the evidend®aintiffs have submitted to the Court supports their
contention thapublic disclosure that they are subject to an ongoing CFPB inviestigeould
likely cause thendebilitatingreputational andriancialhardship.Plaintiffsrely primarily on

sworn declarations frortwo individualsto show the magnitude of the harm they might suffer if
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theiridentitieswere publicly disclosedThe firstdeclarant is a plaintiff in his individual
capacity, the founder and a former officer of one of the corpptatetiffs (“John Doe Company
No. 1”), and the chairman and founder of two additional corporateiffaififohn Doe
Companies Nos. 4 and 5"peeDkt. 241 at2-5. He asserts that neither he “nor John Doe
Company No5[] provide any consumaredit consultation or credit repair services,” and that
instead, “John Doe Company No. 5 provides commercial equipment lsasinges to
businesses.’ld. at 2. He further attests that “the commercial equipment leasing indgstry i
extremely competitivand requires that John Doe Company No. 5 hapaa]y access to
hundreds of millions of dollars in capital from banks and privatestors,” andhat it is “likely
that if [he] or John Doe Company No. 5 were pudilicidentified as a target of a CFPB
investigation, the banks and private investors providing access tal¢dapilohn Doe Company
No. 5 would likely withdraw their capital access and invest elsesvhid. at 2-3. Finally, the
declarant stass thatgiven “the high likelihood for potential competitive harm,” neither he nor
John Doe Company No. 5 has ever “pudllicrevealed that they are the subject of a CFPB
investigation.” Id. at 4

The second declaration is far less specific. The declardrdhief executive dicer of
John Doe Company No. 3 but has only held that position since November 201 Sambdo
Company No. 3 is merely a holding companyJohn Doe Companies Nos. 1 and 2. Dkt. 24-2
at 2 The declarantmoreovermerely asserts #t the “operation” of all three companietld
beirreparably harmed if it was revealed that” they were the “targeft[sh ongoing
investigation,’that “[i]f ” their “relationships with service providers became fracturedha

result of a disclosuréthis couldlead to substanticonomicharm,” and‘[ijJdentifying the
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[companies] as . .target[s] of an ongoingovernmentnvestigationcouldgive competitors a
significant competitive advantageltl. at 2-3 (emphasis added).

TheCFPB argues thdtothdeclarationsreinsufficient. Dkt. 26 at 56. The Court
agrees with respect to the second declaration, but not thefirstCFPB is correct that
“speculative and unsubstantiated claims of harm to a company’atiepat or economic
interests” ae insufficient tqustify proceeding anonymouslipub. Citizen 749 F.3d at 274
(citing Nat'l Commodity & Barter Ass’n v. Gibb886 F.2d 1240, 1245 (10th Cir. 1989) (per
curiam) (collecting cases that hold that pseudonymity “has not lezemtied when oly the
plaintiff's economic or profesional concerns are involve§l’and it is correct that Plaintiffs’
second declaration faite dear thathurdle. Assertions madey arecently hired chief executive
officer of a holding company about what “could’ppen, without any elaboration, explanation,
or support, & inherently speculativelThe Court, accordingly, gives this declaration no weight.

Thefirst declarationhoweverfares better. It is offered by an indivaluvith substantial
experiencen the commercial equipment leasing industBeeDkt. 24-1 at 2 It provides
relevant context regarding the commercial equipment leasing indaskty@ conditions under
which necessary capital is provideldl. at 2-3. And it attests that it is “likelythat investors
would “withdraw their capital access” if the ongoing invegt@awere made publjgesulting in
thesubstantialemise on John Doe Company Nothg loss oimore than 5¢obs and the need
to “abandon hundreds of potential transactwith third-party small busiesses Id. at 3-4.
That conclusion, moreover, is supported hgnences to specific experieniog the declarant.
He asserts, for example, that the company’s “partner banksi@ategnvestors engage in
continuous due diligence, background checks, and reassessmentahifeny’s continued

viability.” 1d. at 3. He asserts that he is “personally aware of many incidents wheke aad
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private investors have withdrawn lines of credit from other congsaengaged irthie

commercial equipment leasifigusinesspecause an executive has been sued [or] charged with a
regulatory violation or minor crime.fd. And he asserts that he “personally experienced a
situation where a private investor attempted to walk away &a@eal worth millions of dollars
simply because [the declarant] had been improperly named in, aretjgahty dismissed from,

a private civil lawsuit.”1d. Although the declaration does not provide certainty regarding the
consequencesf disclosure, it gagwell beyond the type of mespeculation thahe CFPB

correcty contends is insufficient.

In addition to challenging the substance of Plaintiffs’ detiama,the CFPB also argues
that the “use of a pseudonym merely to avoid the annoyance and criheismay attend ...
litigation is impermissiblé. Dkt. 17-1 at 10 (quotingub. Citizen 749 F.3cat 274 (internal
guotation marks omitted)in the ordinary course of litigation, that is certainly tr@ases
alleging that a party engaged in racial discrimingtroanufacturedangerous productsr
committedfraud, for example, may cause reputational damage but do naltypwarrant
pseudonymous treatmenthis same reasoningowevergdoes not necessarily extend to the
disclosure of otherwise confidential, ongoing governmerdstigations. The differencg that
claimsasserted in litigatiomust comply with Feeral Rule of Civil Procedure 1yhich
requires a certification that to the best knowledge, informaéind belief of counsel, “the factual
contentions have evidentiasypport.” daims asserted in litigatioprovide an opportunity for
the opposing partio take discovery and to challenge the gditons made against them. And
they involve concrete allegations of wrongdoing, as opposed todimeiations of
wrongdoing—seemingly endorsed by tgevernment—that can arise when an inchoate

government investigation is prematurely disclosed. Although repushaodfinanciallosses
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may not pose threats as grave as the type of threats (such aslphtysication) that most
commonly support pseudgmous treatment, the degree of the threatened harm or loss is best
considered on a casg-case basis in balancing the public interest in disclosure atjagnisarm
that might ensue.

B. Balancing Private and Public Interests

Havingidentified the releant private and public interests at stake Court must decide
whetherPlaintiffs’ concerns amount to the sort of “special circumstances” such #iwatribed
for anonymity outweighs prejudice to the opposing party and thecfsibsliterest in knowinghe
[their] identity.” Advanced Textile Corp214 F.3d at 1068.

As explained above, there is a substantial public interest in kigatve identity of the
parties to litigation irfederal court. Disclosure promotes public confidence in the aldici
processpermits members of the public to assess for themselves whathjedicial process is
fair, andis typically required by the Federal Rules of Civil Procedufdthough not absolute,
this interest weighs heavily against pseudonyntegment.

On the other side of the scale, Plaintiffs have a legitimateestter the confidentiality of
an ongoing governmental investigatiolm the course of that investigatiotmey might convince
the Bureau that there is no reasomting an enfaecement action And if the process does result
in an enforcement action, they witlenhave an opportunity teespondoublicly and to defend
themselves.Until then, howeverthey have aubstantiatlaim that disclosurefdhe ongoing
investigation maynfairly suggest thathey haven factengaged in wrongdoingausinghem
severdinanciallosses That claim to confidendility is notas strong heras it is in a case where
a statute or regulation categorically prohibits discloseug,In re Sealed Cas®37 F.3d 657,

but it remains substantial, and it is suppotig@ detaileddeclaration thagxplains the kely
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consequences of disclosure, includingsubstantial demise of John Doe Company No. 5, the
loss of dozens gbbs, and the abandonment of “hundreds of potential transactibks.”24-1
at4

There is no eviden¢enoreoverthatthe CFPB has been prejudiced+will be
prejudiced—by the pseudonymous treatment of this case. In deciding whetthisclose the
identity of a party to litigation, it is appropriate for tGeurt to consider “the risk of unfairness
to the opposing party from allowing an action against it to ptbaeaenymously. Teti, 2015
WL 6689862, at *2. A government defendant, for example, magpgrejudiced by having to
defend a case without namitige plaintiff where the plaintifionetheless attacked the
government publicly” Dkt. 17-1 at 11 (quotingeti, 2015 WL 6689862, at *3xee alsdoe v.
N.C. CentUniv., No. 1:98cv-01095, 1999 WL 1939248, at *4-5 (M.D.N.C. Apr. 15, 1999).
But the present dispute is different from a case wagaintiff has publicly attacked an agency
while avoidingrebuttal or responsibility for that attack by hiding behindtsnymity. See, e.g.
N.C. Cent. Univ.1999 WL 1939248, at *4Rather Plaintiffs’ preerence waso treat this entire
dispute under seal, atlde CFPB has not produced any evidence thatdtbeen subject to unfair
attackthat its position in the litigation can only be understood in ligiRlaintiffs’ identity, or
that it has any other legitimate interesieyondthe public interst applicable iranycase—in
disclosing Paintiff’s identities.

Balancing these compey interests, the Court remains convinced that pseudonymous
treatment represents a fair compromise. The public knows muocih this litigation, while
substantiaharm to Plaintiffs is avoided by protecting their identiti@bis balance, moreover,
alsoavoids the risk that the threat of public disclosure of an ongdiiRBGnvestigation will

undulychill the subjects of investigations from seeking relief or distlosure may be useebr
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perceived to be usedpunitively against those who challenge thedaw’s authority.This is not
to say that this balance canratr will not—change over time. the CFPB were to commence
a public enforcement action, for example, the need for confidérgament would likely
recede. On the present record, howeVer Gourt concludes that the risk of sevaaemto
Plaintiffs is realand that, unlike “the annoyance and criticism that may atentitigation,”
Teti, 2015 WL 6689862, at *Rlaintiffsare disadvantaged by their inability meaningfully to
respond to theasinuationthat they have engaged in wrongdotihgt would likely result from
theprematuralisclosure of an inchoate investigation.

The Court, accordingly, reaffirms its conclusion that pseudongrireatment is
currentlyapproprige.

" . REQUEST FOR CLARIFICATION

This, then, leavesieBureau'’s request for clarificatioegarding theeffect, if any, of the
Court’'s Oder onthe CFPB’s “obligations” under FOIADkt. 17-1 at 12.The Bureau argues, in
particular, that “documents associateth [its] investigations are presumptively confidential,”
but that “the Bureau’s rules do not purport to restrict public acoesscuments that are not
exempt under . . . FOIA.1d. In response, Plaintiffs contend that the Bureau is “[e]ssentially
ask[ing] for an advisory opinion as to its obligations underA&Cdnd that, in any eventhe
Bureau has already responded to the relevant FOIA request. Dkt. 19latth&ir view, the
Bureau’s “requested ‘clarification’ has nothing to do with . . . tleéion to seal.”ld.

The Court agreedat it is not in a position tolarify how the Bureau should respond to a
FOIA request seeking materials that were not filed in this tiigaand that are not themselves
subject tahe Court’s sealing @er. Plaintiffs disavow any claim that the Court’s existigler

controls how the Bureau should respond to a FOIA request foriatat@at were filed witlthe
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CFPBand not with the Court.t Is far from clearmoreoverthat any FOIA request seeking &le
relating to the Bureau’s investigation of Plaintiffs remgiasding before the CFPBShould
that occasion arisand should the Bureau conclude that disclosure is warrdrigadtiffs might
be ableto bring a revers&OIA action @lthough the Court gxesses no view on the merits of
any sich hypothetical action). Similarlyf, dissatisfied with the Bureau’s response, a FOIA
requester might bring su@lthough the Court again expresses no view on the merits of that
hypothetical cage Neither suchaction, hevever, is before the Court, agren Plaintiffs’
disavowal that the FOIA request at issue implicates the Cd&ndear, there is no basis for the
Courtto address whether disclosure would be lawful.
V. CONCLUSION

For the reasons stated abotvee CFPB’s motion for reconsideration, Dkt. 17, is
DENIED.

SO ORDERED.

/s/ Randolph D. Moss

RANDOLPH D. MOSS
United States District Judge

Date: Jundb5, 2016
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