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Qp Ugrvgodgt 33. 4234. rnckpvkhh Hcdtkeg Ictfgn ycu hknokpi c fqewogpvct{ qwvukfg qh c

dwknfkpi nqecvgf cv 3662 Pgy [qtm Cxgpwg0 Co0 Eqorn0 ]Fmv0 % 53_ ̨̨ 3. 330 Jg ngcpgf dcem

cickpuv c ejckp nkpmkpi vyq dqnnctfu vqigvjgt. cpf c 422/rqwpf dqnnctf hgnn qp jku ngi cpf htcevwtgf

kv0 Id. ̨̨ 6. 36Î3;0 Jg jcu dtqwijv vjku cevkqp cickpuv fghgpfcpvu UM(C Uvtwevwtcn Gpikpggtu.

RNNE *ÐUM(CÑ+3 cpf Eqpetgvg Rtqvgevkqp ( Tguvqtcvkqp. Kpe0 *ÐERTÑ+. cnngikpi vjcv vjg{ ygtg

itquun{ pginkigpv yjgp vjg{ hckngf vq ugewtg vjg dqnnctfu vq vjg itqwpf0 Id. ̨ ̨ 5:Î630

Dqvj fghgpfcpvu jcxg oqxgf vq fkuokuu rnckpvkhhÓu ukping/eqwpv eqornckpv rwtuwcpv vq

Hgfgtcn Twng qh Ekxkn Rtqegfwtg 34*d+*8+ qp vjg itqwpfu vjcv vjg cevkqp ku dcttgf d{ vjg crrnkecdng

uvcvwvg qh nkokvcvkqpu. qt kp vjg cnvgtpcvkxg. vjcv rnckpvkhh jcu hckngf vq uvcvg c encko hqt itquu

pginkigpeg0 Oqv0 qh UM(C vq Fkuokuu Co0 Eqorn0 ]Fmv0 % 55_ *ÐUM(C Oqv0Ñ+= Oqv0 vq Fkuokuu

Co0 Eqorn0 ]Fmv0 % 58_ *ÐERT Oqv0Ñ+0 Dgecwug rnckpvkhh hkngf jku cogpfgf eqornckpv qxgt vyq

{gctu chvgt vjg gzrktcvkqp qh vjg vjtgg/{gct uvcvwvg qh nkokvcvkqpu. vjg Eqwtv yknn itcpv fghgpfcpvuÓ

3 Kp jku cogpfgf eqornckpv. rnckpvkhh pcogf UM(C Gpikpggtu. RNNE. dwv fghgpfcpv
enctkhkgf vjcv vjg eqttgev ngicn pcog qh vjg gpvkv{ ku UM(C Uvtwevwtcn Gpikpggtu. RNNE0 SeeOgo0
qh R0 ( C0 ]Fmv0 % 55/3_ cv 3 p030
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oqvkqpu0 Vjku jqnfkpi fqgu pqv ogcp vjcv rnckpvkhh ycu pqv kplwtgf. cpf kv ku pqv c hkpfkpi qp vjg

swguvkqp qh yjgvjgt fghgpfcpvu dgct tgurqpukdknkv{ hqt vjg fcpigtqwu ukvwcvkqp cnngigf kp vjg

eqornckpv0 Pqvykvjuvcpfkpi vjg rckp cpf vjg qpiqkpi kpeqpxgpkgpeg rnckpvkhh jcu uwhhgtgf. vjg

Eqwtv ku tgswktgf vq hqnnqy vjg ncy vjcv iqxgtpu yjgp c ncyuwkv owuv dg hkngf0

DCEMITQWPF

Rnckpvkhh. c lqwtpcnkuv cpf ekvk¦gp qh Htcpeg. ycu kp Ycujkpivqp F0E0 ykvj jku ecogtcocp

qp cuukipogpv hknokpi c fqewogpvct{0 Co0 Eqorn0 ̨ 330 Vjg{ fgekfgf vq vcmg c xkfgq qh vjg

ykpfqy ftguukpi kp vjg Yjkvg Jqwug Ikhv Uvqtg0 Id. ̨ 340 Nctig dqnnctfu. nkpmgf d{ ejckpu. jcf

dggp rncegf cnqpi vjg ukfgycnm cetquu vjg uvtggv htqo vjg uvqtg vq rtgxgpv vczku htqo uvqrrkpi vjgtg

vq rkem wr qt ftqr qhh rcvtqpu0 Id. ̨̨ 5Î6. 370

Qp Ugrvgodgt 33. 4234. yjkng rnckpvkhh ugctejgf hqt vjg dguv cping vq hkno vjg ykpfqy. jg

ngcpgf dcem cickpuv qpg qh vjg ejckpu cpf. cu jg rwvu kv. jg hgnv kv Ðtgngcug]_ cnn tgukuvcpeg0Ñ Co0

Eqorn0 ̨ 360 Cu vjg vqr qh qpg qh vjg dqnnctfu vknvgf vqyctfu vjg uvtggv. vjg ejckp icxg yc{ cpf

rnckpvkhh Ðnquv jku dcncpeg cpf ]hgnn_ dcemyctf ykvj cnn jku ygkijv qp vjg ejckp0Ñ Id. ̨ 380 RnckpvkhhÓu

dqf{ rwnngf qp vjg ejckp. ecwukpi vjg 422 rqwpf dqnnctf vq hcnn qpvq jku nghv ngi0 Id. ̨ 390

Rnckpvkhh ycu koogfkcvgn{ vtcpurqtvgf vq Igqtig Ycujkpivqp Jqurkvcn cpf fkcipqugf ykvj

cp qrgp htcevwtg qh jku nghv vkdkc0 Co0 Eqorn0 ̨̨ 3:Î3;0 C hgy fc{u ncvgt. jg ycu tgrcvtkcvgf vq

Htcpeg0 Id. ̨ 420 Rnckpvkhh cnngigu vjcv jg fgxgnqrgf cp wnegt qp jku nghv ngi yjkej fkf pqv jgcn

wpvkn Fgegodgt 4234. ngcxkpi c uect cpf Ðrgtocpgpv cpf uwduvcpvkcn owuewnct cvtqrj{ kp jku nghv

ngi0Ñ Id. ̨̨ 43Î440 Jg enckou vjcv jg jcu pqv tgickpgf hwnn oqdknkv{ kp vjg ngi cpf vjcv jg cvvgpfu

rj{ukecn vjgtcr{ ugxgtcn vkogu c yggm0 Id. ̨ 450 Rnckpvkhh cnngigu vjcv jg jcu kpewttgf &7:.7:2088

kp ogfkecn dknnu cpf vjcv jg jcu nquv kpeqog kp gzeguu qh &:2.24: fwg vq jku kpcdknkv{ vq eqpvkpwg

yqtm cu c rtqfwegt qh vgngxkukqp fqewogpvctkgu. c rtqhguukqp yjkej tgswktgu Ðrj{ukecn oqdknkv{
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cpf ecrcekv{ vjcv jg jcu dggp wpcdng vq tgvtkgxg0Ñ Id. ̨̨ 46. 4:Î570 Rnckpvkhh enckou vjcv vjg rckp

htqo jku kplwt{ jcu ecwugf jko vq uvqr rctvkekrcvkpi kp rj{ukecn cevkxkvkgu. cpf vjcv kv jcu

Ðuwduvcpvkcnn{ fgvgtkqtcvgf jku tgncvkqpujkr ykvj jku ykhg cpf jku vyq {qwpi ejknftgp0Ñ Id. ̨ 580

Jg cnuq cnngigu vjcv. cu c tguwnv qh vjg ceekfgpv. jg jcu dggp vtgcvgf hqt fgrtguukqp ukpeg Fgegodgt

42340 Id. ̨ 590

Rnckpvkhh kpkvkcnn{ hkngf c eqornckpv qp Cwiwuv 43. 4237 cickpuv Enctkqp Rctvpgtu. NNE.

dcugf qp cp cnngicvkqp vjcv kv ycu vjg ocpcigt qh vjg 3662 Pgy [qtm Cxgpwg dwknfkpi0 See

generallyEqorn0 ]Fmv0 % 3_0 Enctkqp Rctvpgtu tgrtgugpvgf vjcv kv fkf pqv qyp qt ocpcig vjg

rtqrgtv{ cv vjg vkog qh vjg ceekfgpv. uq rnckpvkhh uwduvkvwvgf 3662 Pgy [qtm Cxgpwg Eqtrqtcvkqp.

vjg qypgt qh vjg rtqrgtv{ cv vjg vkog. cu vjg fghgpfcpv0 SeeEqpugpv Uwduvkvwvkqp qh Rctv{

]Fmv0 % 7_04 Fwtkpi vjg eqwtug qh fkueqxgt{. rnckpvkhh ngctpgf vjcv UM(C cpf ERT ygtg vjg rctvkgu

tgurqpukdng hqt vjg dqnnctf kpuvcnncvkqp rqtvkqp qh c tgpqxcvkqp rtqlgev cv vjg rtqrgtv{. cpf vjcv vjg

tgpqxcvkqp ycu rgthqtogf wpfgt vjg cwurkegu qh c rgtokv kuuwgf d{ vjg Fkuvtkev qh Eqnwodkc0 Rn0Óu

Oqv0 vq Lqkp Cffkvkqpcn Rctvkgu ]Fmv0 % 4:_ *ÐRn0Óu Oqv0 vq CogpfÑ+ cv 3Î4=5 see alsoCo0

Eqorn0 ̨ 30 Rnckpvkhh gpvgtgf kpvq c uvkrwncvkqp qh fkuokuucn ykvj 3662 Pgy [qtm Cxgpwg

Eqtrqtcvkqp cpf uqwijv ngcxg qh Eqwtv vq uwduvkvwvg UM(C cpf ERT cu vjg rtqrgt fghgpfcpvu0

Rn0Óu Oqv0 vq Cogpf cv 40 Qp Hgdtwct{ 49. 4239. vjg Eqwtv itcpvgf rnckpvkhhÓu oqvkqp. cpf vjg

qrgtcvkxg eqornckpv vqqm ghhgev vjg pgzv fc{0 SeeOkp0 Qtfgt *Hgd0 49. 4239+= see also Co0 Eqorn0

4 Cu c tguwnv qh vjg eqpugpv uwduvkvwvkqp. rnckpvkhh fkuokuugf Enctkqp Rctvpgtu htqo vjg cevkqp0
SeeEqpugpv Uwduvkvwvkqp qh Rctv{ ]Fmv0 % 7_= Okp0 Qtfgt *Qev0 9. 4237+0

5 Rnckpvkhh vqqm vjg fgrqukvkqp qh Vjqocu Ictocp. cp UM(C gornq{gg. yjq xgtkhkgf vjcv
UM(C ycu jktgf vq Ðuwrgtxkug vjg tgpqxcvkqp rtqlgev kpenwfkpi xgtkh{kpi vjcv vjg yqtm yqwnf dg
eqorngvgf kp ceeqtfcpeg ykvj vjg tgpqxcvkqp rgtokv0Ñ Rn0Óu Oqv0 vq Cogpf cv 40
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RnckpvkhhÓu cogpfgf eqornckpv cnngigu vjcv kp 4232. ÐUM(Cycu tgurqpukdng hqt qxgtuggkpi

vjg tgpqxcvkqp yqtm cv 3662 Pgy [qtm Cxgpwg PY 0 0 0 vjcv ycu gzgewvgf d{ ERT rwtuwcpv vq c

rgtokv kuuwgf d{ vjg Iqxgtpogpv qh vjg Fkuvtkev qh Eqnwodkc0Ñ Co0 Eqorn0 ̨ 30 Fghgpfcpvu jcf

vq Ðocmg uwtg vjcv cnn yqtm yqwnf dg fqpg kp ceeqtfcpeg ykvj vjg Rgtokv.Ñ yjkej tgswktgf vjg

dqnnctfu Ðvq dg cvvcejgf vq vjg itqwpf vjtqwij hqwt dqnvu cpejqtgf kpvq vjg ukfgycnm eqpetgvgÑ vq

rtgxgpv vjgo htqo hcnnkpi0 Id. ̨̨ 4. 70 Vjg rgtokv kpenwfgf ftcykpiu vjcv fgrkevgf jqy vq cvvcej

vjg dqnnctfu vq vjg itqwpf0 See id.= see also Gz0 4 vq Rn0Óu Qrr0 vq Fgh0Óu Oqv0 hqt Uwoo0 L0

]Fmv0 % 43/4_ *ÐRgtokvÑ+06 Rnckpvkhh enckou vjcv fghgpfcpvu mpgy vjcv vjg dqnnctfu ygtg pqv dqnvgf

kpvq vjg itqwpf rtqrgtn{. cpf vjcv vjg{ hckngf vq pqvkh{ vjg ekv{ kpurgevqt0 Co0 Eqorn0 ̨̨ 8Î90 Jg

cnuq cnngigu vjcv dghqtg vjg hkpcn kpurgevkqp qh vjg tgpqxcvkqpu. UM(C Ðkpuvtwevgf ERT vq rnceg vjg

dqnnctfu kp c uvtckijv nkpg cpf ecwnm vjg rgtkogvgt qh vjg dqnnctfu vjcv vqwejgu vjg ukfgycnmÑ kpuvgcf

qh dqnvkpi vjgo fqyp. cpf vjcv ÐERT eqornkgf ykvj vjg kpuvtwevkqp0Ñ Id. ̨̨ :Î;0 Cu c tguwnv. vjg

ekv{ kpurgevqt hckngf vq fkueqxgt vjcv vjg dqnnctfu jcf pqv dggp rtqrgtn{ kpuvcnngf cu tgswktgf d{ vjg

rgtokv0 Id. ̨ 320 Vjg eqornckpv cnngigu vjcv fghgpfcpvu ygtg itquun{ pginkigpv yjgp kpuvcnnkpi vjg

dqnnctfu. cpf vjcv vjgkt pginkigpeg tguwnvgf kp ugtkqwu dqfkn{ jcto vq rnckpvkhh0 See id.̨ ̨ 5:Î630

Dqvj fghgpfcpvu oqxgf vq fkuokuu vjg eqornckpv ykvj rtglwfkeg. ctiwkpi vjcv vjg cevkqp ku

dcttgf d{ vjg vjtgg/{gct uvcvwvg qh nkokvcvkqpu qt. kp vjg cnvgtpcvkxg. vjcv kv ujqwnf dg fkuokuugf hqt

hcknkpi vq uvcvg c encko0 SeeUM(C Oqv0= Ogo0 qh R0 ( C0 ]Fmv0 % 55/3_ *ÐUM(C Ogo0Ñ+= ERT

Oqv0= Ogo0 qh R0 ( C0 ]Fmv0 % 58/3_ *ÐERTOgo0Ñ+0 Rnckpvkhh ctiwgu vjcv vjg uvcvwvg qh nkokvcvkqpu

fkf pqv dgikp vq twp cickpuv fghgpfcpvu wpvkn jg ngctpgf qh vjgkt kfgpvkvkgu cpf ytqpifqkpi vjtqwij

fkueqxgt{. cpf jg cnuq ockpvckpu vjcv vjg cogpfgf eqornckpv kpenwfgu uwhhkekgpv hcevu vq uwrrqtv c

6 Dgecwug vjg Rgtokv ku gzrnkekvn{ tghgttgf vq kp vjg eqornckpv. vjg Eqwtv oc{ eqpukfgt kv
yjgp twnkpi qp vjg oqvkqp vq fkuokuu0 Gustave-Schmidt v. Chao. 448 H0 Uwrr0 4f 3;3. 3;8 *F0F0E0
4224+. ekvkpi EEOC v. St. Francis Xavier Parochial Sch.. 339 H05f 843. 846Î47 *F0E0 Ekt0 3;;9+0
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encko qh itquu pginkigpeg0 SeeRn0Óu Qrr0 vq UM(C Oqv0 ]Fmv0 % 57_ *ÐRn0Óu UM(C Qrr0Ñ+ cv 4Î

5= Rn0Óu Qrr0 vq ERT Oqv0 ]Fmv0 % 5;_ *ÐRn0Óu ERT Qrr0Ñ+ cv 4Î607 Ukpeg vjg Eqwtv yknn fkuokuu

vjg ecug qp nkokvcvkqpu itqwpfu. kv pggf pqv cfftguu vjg ogtkvu qh vjg encko0

UVCPFCTF QH TGXKGY

ÐVq uwtxkxg c ]Twng 34*d+*8+_ oqvkqp vq fkuokuu. c eqornckpv owuv eqpvckp uwhhkekgpv hcevwcn

ocvvgt. ceegrvgf cu vtwg. vq Òuvcvg c encko vq tgnkgh vjcv ku rncwukdng qp kvu hceg0ÓÑ Ashcroft v. Iqbal.

778 W0U0 884. 89: *422;+. swqvkpi Bell Atl. Corp. v. Twombly. 772 W0U0 766. 792 *4229+0 Kp Iqbal.

vjg Uwrtgog Eqwtv tgkvgtcvgf vjg vyq rtkpekrngu wpfgtn{kpi kvu fgekukqp kp Twombly< ÐHktuv. vjg

vgpgv vjcv c eqwtv owuv ceegrv cu vtwg cnn qh vjg cnngicvkqpu eqpvckpgf kp c eqornckpv ku kpcrrnkecdng

vq ngicn eqpenwukqpu.Ñ cpf Ð]u_geqpf. qpn{ c eqornckpv vjcv uvcvgu c rncwukdng encko hqt tgnkgh

uwtxkxgu c oqvkqp vq fkuokuu0Ñ Id. cv 89:Î9;0

C encko ku hcekcnn{ rncwukdng yjgp vjg rngcfgf hcevwcn eqpvgpv Ðcnnqyu vjg eqwtv vq ftcy vjg

tgcuqpcdng kphgtgpeg vjcv vjg fghgpfcpv ku nkcdng hqt vjg okueqpfwev cnngigf0Ñ Id. cv 89:. ekvkpi

Twombly. 772 W0U0 cv 7780 ÐVjg rncwukdknkv{ uvcpfctf ku pqv cmkp vq c Òrtqdcdknkv{ tgswktgogpv.Ó

dwv kv cumu hqt oqtg vjcp c ujggt rquukdknkv{ vjcv c fghgpfcpv jcu cevgf wpncyhwnn{0Ñ Id.. swqvkpi

Twombly. 772 W0U0 cv 7780 C rngcfkpi owuv qhhgt oqtg vjcp Ðncdgnu cpf eqpenwukqpuÑ qt c

Ðhqtowncke tgekvcvkqp qh vjg gngogpvu qh c ecwug qh cevkqp.Ñ id.. swqvkpi Twombly. 772 W0U0 cv 777.

cpf Ð]v_jtgcfdctg tgekvcnu qh vjg gngogpvu qh c ecwug qh cevkqp. uwrrqtvgf d{ ogtg eqpenwuqt{

uvcvgogpvu. fq pqv uwhhkeg0Ñ Id.. ekvkpi Twombly. 772 W0U0 cv 7770

Yjgp eqpukfgtkpi c oqvkqp vq fkuokuu wpfgt Twng 34*d+*8+. vjg Eqwtv ku dqwpf vq eqpuvtwg

c eqornckpv nkdgtcnn{ kp vjg rnckpvkhhÓu hcxqt. cpf kv ujqwnf itcpv vjg rnckpvkhh Ðvjg dgpghkv qh cnn

7 Fghgpfcpvu cnuq hkngf tgrnkgu vq dqvj qh rnckpvkhhÓu qrrqukvkqpu0  See Tgrn{ qh UM(C vq Rn0Óu
UM(C Qrr0 ]Fmv0 % 5:_ *ÐUM(C Tgrn{Ñ+= Tgrn{ qh Fgh0 ERT vq Rn0Óu ERT Qrr0 ]Fmv0 % 62_
*ÐERT Tgrn{Ñ+0
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kphgtgpegu vjcv ecp dg fgtkxgf htqo vjg hcevu cnngigf0Ñ Kowal v. MCI Commc’ns Corp.. 38 H05f

3493. 3498 *F0E0 Ekt0 3;;6+0 Pgxgtvjgnguu. vjg Eqwtv pggf pqv ceegrv kphgtgpegu ftcyp d{ vjg

rnckpvkhh kh vjqug kphgtgpegu ctg wpuwrrqtvgf d{ hcevu cnngigf kp vjg eqornckpv. pqt owuv vjg Eqwtv

ceegrv rnckpvkhhÓu ngicn eqpenwukqpu0 See id.= see also Browning v. Clinton. 4;4 H05f 457. 464 *F0E0

Ekt0 4224+0 Kp twnkpi wrqp c oqvkqp vq fkuokuu hqt hcknwtg vq uvcvg c encko. c eqwtv oc{ qtfkpctkn{

eqpukfgt qpn{ Ðvjg hcevu cnngigf kp vjg eqornckpv. fqewogpvu cvvcejgf cu gzjkdkvu qt kpeqtrqtcvgf

d{ tghgtgpeg kp vjg eqornckpv. cpf ocvvgtu cdqwv yjkej vjg Eqwtv oc{ vcmg lwfkekcn pqvkeg0Ñ

Gustave-Schmidt. 448 H0 Uwrr0 4f cv 3;8. ekvkpi St. Francis Xavier Parochial Sch.. 339 H05f cv

846Î470

CPCN[UKU

C hgfgtcn eqwtv ukvvkpi kp fkxgtukv{ Ðnqqmu vq vjg uvcvg ncy vq fgvgtokpg yjgvjgt c ecwug qh

cevkqp dcugf wrqp uvcvg ncy jcu gzrktgf0Ñ A.I. Fin., Inc. v. Petra Int’l Banking Corp.. 84 H05f

3676. 367: *F0E0 Ekt0 3;;7+. ekvkpi Guaranty Trust Co. v. York. 548 W0U0 ;; *3;67+0 Vjg Fkuvtkev

qh Eqnwodkc Ðvtgcv]u_ uvcvwvgu qh nkokvcvkqpu cu rtqegfwtcn. cpf vjgtghqtg cnoquv cnyc{u ocpfcvg]u_

crrnkecvkqp qh vjg FkuvtkevÓu qyp uvcvwvg qh nkokvcvkqpu0Ñ Id.. ekvkpi Namerdy v. Generalcar. 439

C04f 32;. 335 *F0E0 3;88+ *Ð]C_ nkokvcvkqp qp vjg vkog qh uwkv ku rtqegfwtcn cpf ku iqxgtpgf d{

vjg ncy qh vjg hqtwo0Ñ+0 Wpfgt Fkuvtkev qh Eqnwodkc ncy. cp cevkqp hqt pginkigpeg owuv dg dtqwijv

ykvjkp vjtgg {gctu chvgt vjg ecwug qh cevkqp ceetwgu0 F0E0 Eqfg ¸ 34/523*:+08

8 Fghgpfcpvu citgg vjcv vjg Fkuvtkev qh Eqnwodkc vjtgg/{gct uvcvwvg qh nkokvcvkqpu hqt rgtuqpcn
kplwt{ enckou crrnkgu kp vjku ecug. see UM(C Ogo0 cv 5= ERT Ogo0 cv 5. cpf cnvjqwij rnckpvkhh
fqgu pqv gzrtguun{ uvcvg jku rqukvkqp qp vjg kuuwg. jg ekvgu vq Fkuvtkev qh Eqnwodkc ncy kp fkuewuukpi
vjg uvcvwvg qh nkokvcvkqpu0 SeeRn0Óu UM(C Qrr0 cv 5= Rn0Óu ERT Qrr0 cv 50
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Ð]C_ ecwug qh cevkqp ceetwgu hqt rwtrqugu qh vjg uvcvwvg qh nkokvcvkqpu yjgp vjg rnckpvkhh jcu

gkvjgt cevwcn pqvkeg qh jgt ecwug qh cevkqp qt ku fggogf vq dg qp kpswkt{ pqvkeg0Ñ Diamond v. Davis.

8:2 C04f 586. 594 *F0E0 3;;8+0 Vjg vjgqt{ dgjkpf kpswkt{ pqvkeg ku vjcv kh vjg rnckpvkhh jcf ogv

jku Ðfwv{ vq cev tgcuqpcdn{ wpfgt vjg ektewouvcpegu kp kpxguvkicvkpi ocvvgtu chhgevkpi ]jku_ chhcktu.

uwej cp kpxguvkicvkqp. kh eqpfwevgf. yqwnf jcxg ngf vq cevwcn pqvkeg0Ñ Id.  Gkvjgt hqto qh pqvkeg ku

uwhhkekgpv vq uvctv vjg uvcvwvg qh nkokvcvkqpu enqem0 Cevenini v. Archbishop of Wash.. 929 C04f 98:.

993 *F0E0 3;;:+0

Yjgp vjg hcev qh cp kplwt{ ku tgcfkn{ fgvgtokpgf. Ðc encko ceetwgu 0 0 0 cv vjg vkog vjg kplwt{

cevwcnn{ qeewtu0Ñ Mullin v. Wash. Free Weekly, Inc.. 9:7 C04f 4;8. 4;: *F0E0 4223+. swqvkpi

Colbert v. Georgetown Univ.. 863 C04f 68;. 694 *F0E0 3;;6+0 Dwv Fkuvtkev qh Eqnwodkc eqwtvu

jcxg tgeqipk¦gf vjcv vjgtg ctg ecugu Ðyjgtg vjg tgncvkqpujkr dgvyggp vjg hcev qh kplwt{ cpf vjg

cnngigf vqtvkqwu eqpfwev ku qduewtg yjgp vjg kplwt{ qeewtu0Ñ Bussineau v. President & Dirs. of 

Georgetown Coll.. 73: C04f 645. 647 *F0E0 3;:8+. ekvkpi Stager v. Schneider. 6;6 C04f 3529.

3538 *F0E0 3;:7+0 Wpfgt vjqug ektewouvcpegu. eqwtvu yknn crrn{ vjg fkueqxgt{ twng0

]V_jg fkueqxgt{ twng ku fgukipgf vq rtgxgpv vjg ceetwcn qh c ecwug qh cevkqp
dghqtg cp kpfkxkfwcn ecp tgcuqpcdn{ dg gzrgevgf vq fkueqxgt vjcv jg jcu c
dcuku hqt ngicn tgftguu. ]cpf_ vjg uvcvwvg ujqwnf pqv eqoogpeg wpvkn c
enckocpv mpqyu. qt vjtqwij vjg gzgtekug qh fwg fknkigpeg. ujqwnf mpqy. vjcv
jku kplwt{ tguwnvgf htqo uqogqpgÓu ytqpifqkpi0

Id. cv 6520

Rnckpvkhh eqpvgpfu vjcv vjg Ðfkueqxgt{ twngÑ crrnkgu kp vjku ecug dgecwug jg fkf pqv fkueqxgt

vjg kfgpvkv{ qh vjg tgurqpukdng rctv{ wpvkn chvgt jg jcf hkngf jku kpkvkcn eqornckpv0 Rn0Óu UM(C Qrr0

cv 5= see alsoRn0Óu ERT Qrr0 cv 50 Jg kpukuvu vjcv vjg uvcvwvg qh nkokvcvkqpu ujqwnf Ðdg vqnngf cpf

twp htqo vjg vkog ]r_nckpvkhh dgecog cyctg qh vjg itquu pginkigpeg. yjkej ]ycu_ Fgegodgt 38.



:

42380Ñ9 Rn0Óu UM(C Qrr0 cv 4= see alsoRn0Óu ERT Qrr0 cv 50 Fghgpfcpvu eqpvgpf vjcv rnckpvkhh

ycu qp kpswkt{ pqvkeg qh c ecwug qh cevkqp vjg fc{ jg ycu kplwtgf. cpf vjcv vjg fkueqxgt{ twng fqgu

pqv crrn{0 UM(C Ogo0 cv 6Î8= ERT Ogo0 cv 6Î70

ÐWpfgt dqvj vjg igpgtcn twng qh encko ceetwcn cpf vjg fkueqxgt{ twng gzegrvkqp. vjg uvcvwvg

qh nkokvcvkqpu dgikpu vq twp yjgp c rnckpvkhh gkvjgt jcu cevwcn mpqyngfig qh c ecwug qh cevkqp qt ku

ejctigf ykvj mpqyngfig qh vjcv ecwug qh cevkqp0Ñ Cevenini. 929 C04f cv 993. ekvkpi Diamond. 8:2

C04f cv 5940 Ukpeg fghgpfcpvu fq pqv ctiwg vjcv rnckpvkhh jcf cevwcn pqvkeg qh c encko cickpuv vjgo.

vjg Eqwtv owuv qpn{ fgvgtokpg yjgp rnckpvkhh ycu rncegf qp kpswkt{ pqvkeg0 See Doe v. Medlantic 

Health Care Grp., Inc.. :36 C04f ;5;. ;67 *F0E0 4225+ *ÐVjg ncy qh nkokvcvkqpu tgswktgu qpn{ vjcv

vjg rnckpvkhh jcxg inquiry noticeqh vjg gzkuvgpeg qh c ecwug qh cevkqp0Ñ+ *gorjcuku kp qtkikpcn+.

swqvkpi Hendel v. World Plan Exec. Council. 927 C04f 878. 883 *F0E0 3;;9+0 Cpf rnckpvkhh ycu

ygnn cyctg qh vjg gzkuvgpeg qh jku ecwug qh cevkqp. cpf vjg hcev vjcv kv ctqug htqo uqogqpgÓu

ytqpifqkpi. vjg fc{ jg hgnn0

Ð]K_pswkt{ pqvkeg yknn dg ejctigf vq c rnckpvkhh yjgp jg ku cyctg qh cp kplwt{. kvu ecwug. cpf

uqog gxkfgpeg qh ytqpifqkpi0Ñ Cevinini. 929 C04f cv 993. ekvkpi Diamond. 8:2 C04f cv 5:20 C

eqwtv ecp fggo c rnckpvkhh vq dg qp kpswkt{ pqvkeg Ðgxgp kh ]vjg rnckpvkhh_ ku pqv cevwcnn{ cyctg qh

gcej guugpvkcn gngogpv qh jku ecwug qh cevkqp0Ñ Id. Hwtvjgt. yjgp ownvkrng fghgpfcpvu oc{ dg

tgurqpukdng hqt c rnckpvkhhÓu kplwtkgu. vjg ecwug qh cevkqp yknn ceetwg cu vq cnn fghgpfcpvu kh c

9 Yjkng rnckpvkhh eqphwugu vjg ocvvgt ykvj jku wug qh vjg yqtf Ðvqnngf.Ñ vjg ikuv qh jku
ctiwogpv ku vjcv vjg ecwug qh cevkqp fkf pqv ceetwg. cpf vjcv vjg uvcvwvg qh nkokvcvkqpu fkf pqv uvctv
vq twp. wpvkn chvgt jg ngctpgf kp fkueqxgt{ yjq jcf cevgf pginkigpvn{ kp eqppgevkqp ykvj vjg
eqpfkvkqp qh vjg dqnnctfu. pqv vjcv cp{ gswkvcdng vqnnkpi fqevtkpg ujqwnf dg crrnkgf0 SeeRn0Óu UM(C
Qrr0 cv 5 *ÐCu kp cnn ecugu yjgtg vjg fkueqxgt{ twng crrnkgu. vjg uvcvwvg qh nkokvcvkqpu hqt itquu
pginkigpeg fqgu pqv twp htqo vjg vkog ]r_nckpvkhh ycu cyctg qt ujqwnf jcxg dggp cyctg qh vjg
fghgpfcpvÓu kpxqnxgogpv ykvj vjg dqnnctfu. dwv yjgp jg fkueqxgtgf qt ujqwnf jcxg fkueqxgtgf kvu
itquu pginkigpeg 0 0 0 0Ñ+0



;

Ðtgcuqpcdng rnckpvkhh ykvj mpqyngfig qh vjg okueqpfwev qh qpg ]fghgpfcpv_ yqwnf jcxg eqpfwevgf

cp kpxguvkicvkqp cu vq vjg qvjgt.Ñ cpf Ðvjcv kpxguvkicvkqp yqwnf. cu c ocvvgt qh ncy. jcxg tgxgcngf

uqog gxkfgpeg qh ytqpifqkpi qp vjg rctv qh vjg qvjgt fghgpfcpv0Ñ Diamond. 8:2 C04f cv 5:2= see

also Cevinini. 929 C04f cv 9950

Vjg Eqwtv eqpenwfgu vjcv rnckpvkhh ycu qp kpswkt{ pqvkeg qh jku encko cickpuv fghgpfcpvu qp

vjg fc{ jku kplwt{ qeewttgf. cpf vjgtghqtg. rnckpvkhhÓu enckou cickpuv cp{ Î cpf cnn Î fghgpfcpvu

ceetwgf qp vjcv fc{0 See Doe. :36 C04f cv ;670 Qp Ugrvgodgt 33. 4234. rnckpvkhh ngcpgf qp c

ejckp jg rtguwogf ycu eqppgevgf vq vyq dqnnctfu hkton{ cpejqtgf vq vjg itqwpf. dwv qpg hgnn qp

jko cpf etwujgf jku ngi0 Vjgtg ku pq swguvkqp vjcv rnckpvkhh ycu cyctg cv vjcv vkog qh vjg hcev qh

jku kplwt{ Î c dtqmgp ngi Î cpf kvu ecwug Î vjg wpoqqtgf dqnnctf0 Yjkng rnckpvkhh ctiwgu vjcv jg

ecppqv dg ejctigf ykvj kpswkt{ pqvkeg wpvkn jg fkueqxgtgf vjg rtqrgt rctv{ vq uwg. see generally

Rn0Óu UM(C Qrr0= Rn0Óu ERT Qrr0. vjcv ku pqv vjg uvcpfctf0 Jg owuv lwuv dg cyctg qh Ðsome 

gxkfgpeg qh ytqpifqkpi0Ñ Cevinini. 929 C04f cv 993 *gorjcuku cffgf+0 Rnckpvkhh tgcnk¦gf htqo

vjg uvctv vjcv vjg dqnnctf ycu pqv dqnvgf vq vjg itqwpf. cpf vjgtghqtg. jg ycu qp pqvkeg vjcv uqogqpg

jcf hckngf vq ugewtg kv rtqrgtn{. qt cv vjg ngcuv. vjcv uqogqpg jcf hckngf vq ockpvckp kv rtqrgtn{0

Vjku ucvkuhkgu vjg swcpvwo qh mpqyngfig tgswktgf vq rwv c rnckpvkhh qp kpswkt{ pqvkeg0 Vjku

eqpenwukqp ku dqnuvgtgf d{ vjg hcev vjcv rnckpvkhh dtqwijv jku qtkikpcn pginkigpeg encko. cnngikpi vjcv

Ðvjg rknnctu ]ygtg_ pqv cpejqtgf kp vjg itqwpf dwv ]ygtg_ ukorn{ tguvkpi qp vjg itqwpfÑ ykvjkp vjg

vjtgg/{gct uvcvwvg qh nkokvcvkqpu0 SeeEqorn0 ̨ 360:

: Kp qtfgt vq hwnn{ gzcokpg vjg ngicn kuuwgu dghqtg vjg Eqwtv. vjg rctvkgu ygtg qtfgtgf vq hkng
uwrrngogpvcn dtkghkpi qp yjgvjgt Hgfgtcn Twng qh Ekxkn Rtqegfwtg 37*e+ ocpfcvgu vjcv vjg
cogpfgf eqornckpv tgncvg dcem vq vjg fcvg vjg eqornckpv ycu qtkikpcnn{ hkngf0 Pgkvjgt rctv{
cuugtvgf vjcv Twng 37*e+ crrnkgu0  SeeRn0Óu Cpuygt vq Ev0Óu Tgs0 hqt Dt0 ]Fmv0 % 66_= Fgh0 ERTÓu
Tgur0 vq Tgs0 hqt Dt0 ]Fmv0 % 68_= Uwrr0 Dt0 qh UM(C ]Fmv0 % 69_0 Vjgtghqtg. vjg Eqwtv yknn xkgy
vjg cogpfgf eqornckpv hkngf qp Hgdtwct{ 4:. 4239 cu ugrctcvg htqo vjg qtkikpcn eqornckpv hkngf
qp Cwiwuv 43. 42370
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Oqtgqxgt. c tgcuqpcdng rgtuqp yqwnf jcxg eqpfwevgf cp kpxguvkicvkqp chvgt jku kplwt{. cpf

vjcv kpxguvkicvkqp yqwnf jcxg tgxgcngf uqog gxkfgpeg qh ytqpifqkpi qp vjg rctv qh vjg pcogf

fghgpfcpvu0 See Cevinini. 929 C04f cv 9950 Qpeg rnckpvkhh dgicp eqpfwevkpi fkueqxgt{. jg

qdvckpgf vjg rgtokv iqxgtpkpi vjg kpuvcnncvkqp qh vjg dqnnctfu. cpf kv rnckpn{ kfgpvkhkgu UM(C cu

vjg gpikpggtkpi eqpuwnvcpv hqt vjg rtqlgev0 SeeRgtokv0 Rnckpvkhh ycu vjgp cdng vq fgrqug cp UM(C

tgrtgugpvcvkxg. yjq vguvkhkgf cdqwv ERTÓu kpxqnxgogpv kp vjg dwknfkpi tgpqxcvkqp0 See Rn0Óu Oqv0

vq Cogpf cv 40 Vjg Eqwtv hkpfu vjcv c tgcuqpcdn{ fknkigpv rnckpvkhh eqwnf cpf yqwnf jcxg eqpfwevgf

cffkvkqpcn kpxguvkicvkqp rtkqt vq hknkpi uwkv. cpf jg yqwnf jcxg gcukn{ fkuegtpgf uqog gxkfgpeg qh

ytqpifqkpi qp vjg rctv qh vjg pcogf fghgpfcpvu0 SeeCevinini. 929 C04f cv 9950

RnckpvkhhÓu tgrgcvgf cvvgorvu vq uwg vjg rtqrgt fghgpfcpv fgoqpuvtcvg vjg pggf vq gphqteg

vjg crrnkecdng uvcvwvg qh nkokvcvkqpu kp vjku ecug0 Eqwtvu jcxg Ðgorjcuk¦gf dcncpekpi vjg tkijv qh

vjg rnckpvkhh vq c tgogf{ cickpuv vjg tkijv qh vjg fghgpfcpv vq dg htgg htqo uvcng enckou0Ñ Diamond.

8:2 C04f cv 59:0 Yjkng rnckpvkhhÓu kplwt{ ku wphqtvwpcvg. vjg ncy qh nkokvcvkqpu gzkuvu vq Ðrtqvgev

fghgpfcpvu cpf vjg eqwtvu htqo jcxkpi vq fgcn ykvj ecugu kp yjkej vjg ugctej hqt vtwvj oc{ dg

ugtkqwun{ korcktgf d{ vjg nquu qh gxkfgpeg. 0 0 0 hcfkpi ogoqtkgu. fkucrrgctcpeg qh fqewogpvu. qt

qvjgtykug0Ñ Farris v. Compton. 874 C04f 6;. 7: *F0E0 3;;6+. swqvkpi United States v. Kubrick.

666 W0U0 333. 339 *3;9;+0 Vjg rtqegfwtcn dcemitqwpf qh vjku ecug kpfkecvgu vjcv rnckpvkhh hkngf vjku

ncyuwkv lwuv rtkqt vq vjg gzrktcvkqp qh vjg vjtgg/{gct uvcvwvg qh nkokvcvkqpu. cpf thenjg rtqeggfgf
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vq cvvgorv vq fkueqxgt vjg kfgpvkvkgu qh vjg rtqrgt fghgpfcpvu0; Vjku rwvu fghgpfcpvu cv lwuv vjg uqtv

qh fkucfxcpvcig vjg uvcvwvg qh nkokvcvkqpu ku fgukipgf vq rtgxgpv0

Dgecwug rnckpvkhh ycu qp kpswkt{ pqvkeg qh jku encko cickpuv cnn fghgpfcpvu qp vjg fc{ jg

ycu kplwtgf. vjg uvcvwvg qh nkokvcvkqpu dgicp vq twp qp vjcv fc{. cpf rnckpvkhhÓu encko ku vkog/dcttgf0

EQPENWUKQP

Vjg Eqwtv yknn itcpv dqvj fghgpfcpvuÓ oqvkqpu vq fkuokuu ykvj rtglwfkeg ukpeg vjg cogpfgf

eqornckpv ycu hkngf ygnn chvgt vjg gzrktcvkqp qh vjg crrnkecdng vjtgg/{gct uvcvwvg qh nkokvcvkqpu0

C ugrctcvg qtfgt yknn kuuwg0

CO[ DGTOCP LCEMUQP
Wpkvgf Uvcvgu Fkuvtkev Lwfig

FCVG< Fgegodgt 43. 4239

; Vjgtg ku c ejcpeg vjcv rnckpvkhh jcu uvknn uwgf vjg ytqpi gpvkvkgu0 Kp kvu oqvkqp vq fkuokuu.
fghgpfcpv UM(C ctiwgu vjcv kv ku Ðpqv vjg ngicn gpvkv{ vjcv rgthqtogf cp{ qh vjg ugtxkegu fkuewuugf
kp vjg Cogpfgf Eqornckpv0 ]Tcvjgt._ Uokunqxc. Mgjpgowk ( Cuuqekcvgu. R0C0. c Oct{ncpf
eqtrqtcvkqp. ]ycu_ vjg ngicn gpvkv{ vjcv rtqxkfgf ugtxkegu cuuqekcvgf ykvj vjg tghgtgpegf rtqrgtv{0Ñ
UM(C Ogo0 cv 3 p03= see also Rgtokv *pcokpi vjku gpvkv{ cu vjg rtqlgevÓu uvtwevwtcn gpikpggtu+0 Kp
nkijv qh vjku tgrtgugpvcvkqp. rnckpvkhh uvcvgu vjcv jg Ðku rtgrctgf vq uwduvkvwvg ]Uokunqxc_. Mgjpgowk
( Cuuqekcvgu. R0C0 hqt UM(C cpf ugtxg kv ceeqtfkpin{0Ñ Rn0Óu UM(C Qrr0 cv 60


