HISPANIC AFFAIRS PROJECT , et al v. PEREZ, et al Doc. 38

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HISPANIC AFFAIRS PROJECTet al,

Plaintiffs,
Civil Action No. 15cv-01562 (BAH)
V.
Judge Beryl A. Howell
THOMAS E. PEREZ, in his official capacity
as Secretary of U.S. Department of Laladr,
al.,

Defendants.

MEM ORANDUM OPINION

The Court is confronted with a request for a preliminary injunctmhalt a government
visa program for temporamggricultural workers based on an adntiaive rule that has already
beenheld invald afterextensive ltigation including an appeaind is due for replacement in
less than one monthThe challenged rule ,isonsequently operatingon borrowed time Yet,
despite belatedlyaising theirparticular objectionto the challenged rulseveral years after the
original litigation was beguand over one year after a remedial order was put in,plaee
plaintiffs neverthelesslaim irreparable harnfrom its continued operatioand, further, that
imposition of an injunction which wouldeffectively result inan abrupt modification of the
remedial orderwould serve both equitable aride public interest

Specifically, @ October 7, 2011a group ofAmericars, who wereformetly openrrange
agriculural workers, brought an action against the United States Secretalpafdnd United
States Department of Lab@iDOL”) , challenging the validity of two Training and Employment

Guidance Letter§ TEGLS”) issued in 201Xor faiing to comply with the nate-andcomment
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requirements of the Administrative Procedural Act (“APA”"), 5 U.8G531 Mendoza v. Solis
924 F. Supp. 2d 307, 310 (D.D.C. 2013hese TEGLs provide special procedures for hiring
foreign temporary workers on general agricuturalAdlvisas to work as cattle, goat and sheep
herders on the open rangeterms intended to avoid adversely affecting the wages and working
conditions of U.S. workers similarly employedAlmost three years latelhe D.C. Circuit

reversed this Court’s finding that the plaintiffs lacked standing and, on ttits,rheld that the
2011 TEGLswere subject to th&PA’s noticeandcomment requirementand thus were
procedurally invald Mendozav. Perez54 F.3d 1002, 1024 (D.C. Cir. 2014pnremand, this
Courtentered a remedial ordeatlirecting the government to promulgate a new rule according to
noticeand comment procedurasd, with the consent of all pgs, required vacatur of the

invald 2011 TEGLS upon theffective date of the new ruleMendoza v. PerezZ2 F. Supp. 3d
168, 175 (D.D.C. 2014}“Remedial Orde}.

Nearly a year aftegntry of theRemedialOrder, and less than three months shy of the
effective date of the new ruylen August 18, 2015, the plaintiffsan Americanformer
sheepherder, fareign sheepherdexurrently employedn atemporaryH-2A visaanda
nonprofit membership organization for Hispanic immigrant workéonpl. f 3—-5,ECF No.
2—filed this lawsuitagainst the defendants United Ste@esretary of Labeithe Department of

Labor,and the Assistant Secretary of Employment and Training AdministyaDepartment of

! The two 2011 TEGLs are: TEGL No.-06, Change KpeciaProcedures: Labor Certification Process for
Occupations Involved in the Open Range Production osltdak under the 12A Progran{‘2011 Cattleherder
TEGL"), 76 Fed.Reg. 47,243 (Aug. 4, 2014hich provided special regulations goverrdegtificationofthe
temporary employment of nonimmigrasattieherders; and TEGL No.-3B, Special Procedures: Labor
Certification Process for Employers Engaged in Sheepigeand Goatherding Occupations Under tFzH
Progran{“‘2011 Sheepherder TEGL,"76 Fed. Reg. 4756 (Aug. 4, 2011), which provided special regulations for
the certification of the temporary employment of nonimenigigoatherders and sheepherders.
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Labor (collectively, ‘defendants”)id. 1 6, 8,chalenging DQ@'’s application of one component
of the soorto-be-supersede®011 Sheepherder TEGL

The challenged component of the 2@ieepherder TEGhutlines the methodologyto
be used byDOL in determiing theminimum offered wage rate required @OL’s certification
of employer applications fdt-2A visasfor foreign sheep and goatherder$his methodology is
entirely changed imnew rule which wagublished on October 16, 201&nd becomesffective
on November 16, 2015 SeeTemporary Agriculttal Employment of FRA Foreign Workers in
the Herding or Production of Livestock on the Range in the United $t20¢5 Rule”) 80 Fed.
Reg. 2958 (Oct. 16, 2015) (to be codified at ZFR pt655) Under this new rule he new
monthly prevaiingwage ratevil be phased in over two years andl be determined bysing
the basdederal minimum wage of $7.2%r hour,multiplied by 48 hours per wegkultiplied
by 4.333 week# a month multiplied by 80% for the first year, resulting in a nevanthly
wage of $1206.3%hs of the effecte date. 2015 Rule, 80 Fed. Reg. at 63,014 n.62.

The 2015 Rulewhen it becomes effectiveill replaceand vacatéoth of the invalid
2011 TEGLs Remedial Order72 F. Supp. 3d at 179Now pending before the Court is the
plaintiffs Mation for Preliminary Injunction(“Pls.” Mem.”), ECF No. 1to enjoin DOL from
certifying any new FRA applications at theurrent, challenged wage rat@lthough DOLhas
conceded the deficiencies in the methodol@ygvided in the 2011 Sheepherder TEG@ihd
acknowledged that these proceduresehiaguled in stagnant wagdsr herderson the open

range see2015 Rule, 80 Fed. Reg62,986 the plaintiffs have not carried their burden of

2 Concurrentwith the initiation of this lawsuit, the plaintiffs filed=xnParteMotion fora Temporar
Restraining Order, Pls.” Mem. at 2, which the District Géanthe District of Colorado denied without explanation
on August 19, 2015. Order Denying Ex Parte Motion for apiceary Restraining Order and Scheduling Briefing
on Motion for Preliminary Injunction, ECF No. 7.



demonstratingthat the extraordinary remedy apreliminary injuncion is warranted
Consequentlythe plaintiffs’ request fopreliminary injunctive reliefs denied
l. BACKGROUND

Background relating to the operation of the2A visa program and theasons for
invalidation of the 2011 TEGLarefully describedby the D.C. Circuit irlMendoza754 F.3dat
1007#101Q and consequentlyonly briefly summarized here.

A. The H-2A Statutory Regime

The Immigration and Nationality Act (“INA”) authorizes the grantexhporary work
visas to any nonimmigrant alien “having a residence in a foreign country tibs no
intention of abandoning who is coming temporarily to the United States to perfacuitag
labor or services.’8 U.S.C. § 1101(a)(15)(H)(i)(a). In order to hire such foreign workers,
American employersnust first obtain cefication from the Secretary of Lahawho maycertify,
or approve, the temporary work visas, calé@A visas, whenjnter alia, (1) “there are not
sufficient workers who are able, wiling and qualified, and who will beladbla at the time and
place neded, to perform the labor or services involved in the petition,” and (2) “the empibyme
of the alien in such labor or services wil not adversely affect the snaaggk working conditions
of workers in the United States similarly employedd. § 1188(a)(L

In order to ensure théte employmentof H-2A workers desnot “adversely affedhe
wages and working conditions” of domestic work&§L has adopted regulatiorsetting
minimum wages and working conditions provided to domestic and foreign woMersdoza
754 F.3d at 1008In particular,DOL requiresH-2A employers to pay their hourly worketse
highest ofwhat is knownas an adverse effect wage rate (“AEWRthe prevaiing wage or

piece rate, the agreegbon collective bargaining wage, oetkederal or State minimum wage.”



20 C.F.R. 8 655.122(l) The AEWR calculated using the Department of Agriculture’s Farm
Labor Survey (“FLS")js intended to “approximate[] what the prevaiing wage would be if not
for the hiring of foreign workers.Mendoza 754 F.3d at 1008 (citing Temporary Agricultural
Employment of H2A Aliens in the United States, 75 Fed Reg. 6884, -6891Feb. 12, 2010)).

DOL does not apply the AEWR to opesinge herdersuch as cattleherders,
sheepherders and goatherders, éxmv, because of thaniqgue occupatioal charadteristics of
herding—including spending extended peds in isolated areas and bemg call twentyfour
hours a day, sevemys a week to protect livestotkMendoza754 F.3d at 1009 (internal
citations omitted). Insteadthe 2011 TEGE provide special variancédsom the default AEWR
and imposedifferent methods of calculating the prevaiing wémgeeach statewvhichis the
minimum the employers are required taypforeign H2A openrange herdersld. at 1008.

B. The Mendoza L itigation and Remedial Order

In October 2011Americans who were formerigpenrange herderfled a lawsuit in this
Courtagainst the Secretary of Labor and the Department of Labor, challenging dite wélihe
2011 TEGLs for lack of noticeandcomment procedures required under the ARFendoza
924 F. Supp. 2d at 314. The plaintiffs succeeded in their challendein June 2014he D.C.
Circuit remanded the case to “craft a remedh&APA violation,” taking into consideration
“various factors including whether vacating the TEGLs would have a disruptieet on the
herding industry and how quickly the Department of Labor might be able to promulgate,
pursuant to the procedural régunents of the APA, new4dA regulations for herding
operations.” Mendoza754 F.3d at 1025.

Following ample briefingand consideration ahultiple factors including thoseexpressly

cited by the D.C. Circuitin October 2014, this Court, with the censofall parties ando



minimize disruptve effects on the industry, retainedeffect the invaldated TEGLs until the
effective date of the new rulevhich was set “to be no later than 30 days after the rule’s
publication or December 1, 2015, whicheweearlier” Remedial Order72 F. Supp. 3d at 175.
In accordance with the time schedule set out by this Court, in April 2015, dDRlshed notice
for comment of a proposed rule to replace DEI2TEGLs SeeNotice of Proposed Rule on
Temporary Agricitural Employment of FRA Foreign Workers in the Herding or Production of
Livestock on the Open Range in the United StéteBRM”) (Apr. 15, 2015) 80 Fed. Reg.
20,300 Towards Justicecounsel to thelaintiffs in this casealong with fifty-three other groups
and three individuals, commented on the NPRM, noting that the proposed rule fsomeve
change that begins to address the wage stagnation in the induStminentsof Farmworker
Justice et al.at 1 Docket No.ETA-201500040460 (June 1, 2015

C. The Instant Case

On August18, 2015, éur montls after the publication of the NPRM, and less than three
months beforgoublication of the finahew rule the plaintiffs fled theinstant actionin the
United States District Court for the District of Colorado. Com@7.9The plaintiffs—Hispanic
Affairs Project,an organizationwith members who are botbrmer and current {2A
sheepherders, $1Mem. Ex.J (“HAP Director Decl.”) 11 4, 13ECF No.1-10, Rodolfo Llacua,
a former sheepherdand U.S. citizen whavers that heannot pursue his preferred profession
of sheepherding because of the low wages set by DOL, PIs.” Mem. Eklakud Decl.”) T 12
ECF No. 111, andJohn Doea current H2A skeepherdewho avers that hés hardly making
enough, atthe challengedage rateto support himself and his famiyRls.” Mem. Ex. L (“Doe

Decl.”) 15, ECF No. 112—claim that the defendants did not follow the 2@&tEeepherder



TEGL when determining the g@vaiing wage ratest which it certifies HRA sheepherder
applications and that they have been harmed by the ilegally low wa8esPlIs.” Mem. at 2.

After the United States Court for the District of Colorado denied thetiffigi ex parte
motion for a temporary restraining order and set a briefing schedule for thefplamtbtion for
a preliminary mjunction, the parties filedon September 21, 2018,Joint Motion to Transfer
Case to tis Court, ECF No. 15. The case wabsequentitransferred to this CoyrseeOrder,
dated September 25, 2015, ECF Nq. @Bereboth parties provided noticéadt ths case is
related to theviendozditigation, seePIs.” Notice of Related Case, dated September 29, 2015,
ECF No. 23; Defs.” Notice of Related Case, dated September 30, 2015, Q& prompting
reassignment of the case to the undersigned Jadg®rder, dated October 5, 2015, ECF No.
5.3

The plaintiffs seelpreliminary injunctive relief “enjoiing] DOL from certifying any
additional H-2A Applications for Temporary Employment @#cations (“H-2A Applications”
for H-2A sheepherders at the ilegal wage flobrPls.” Mem. at 2. For the reasonstlined
below, the Court denies the plairgiff motion. >
. LEGAL STANDARD

A preliminary injunction is “an extraordinary and drastic remedyazurek v.

Armstrong 520 U.S. 968, 972 (1997) (quoting 11 AC. Wright, A. Miller, & M. KaFfEQERAL

3 Upon reassignment, a hearingwas promptly scheduled otathtffs’ pending Motion for Preliminary
Injunction SeeMinute Order, dated October 6, 2015
4 As part of theirinitial requested relief, the plaintiffs also sougbtder directing “DOL to issumotice. . .

to all current H2A sheepherder employers, making themaware that the DOL wili issue a new sheepherder
wage floorrule and that employers will be liable for at leagthiference between the amountgbt current H

2A sheepherders andthe new minimum as of the date of tlaatesaf the notice.” Pls.”Mem. at 2. During the
hearing on the motion for a preliminary injunction, in resgato a question fromthe Court, the plaintiffs withdrew
theirrequestforsucha notice, choosing insteadto “focus . .. oreptieng any other certifications at that $750 a
month rate.” Rough Transcript of Hearing (October 15, 2018Y. Tr.”) at 402—-8

5 Also pending butnotyetripe is the plaintiffs’ Motian Class CertificationSed°ls.” Motionto Certify
Class Under FRCP 23(b)(2), ECF No. 27.



PRACTICE AND PROCEDURES 2948 (2d ed. 199)) requiring the plaintiffs to show clearly (1) that
they ae “likely to succeed on the merits,” (2) that they are “likely toesuffeparable harm in
the absence of preliminary relief,” (3) “that the balance of equittissirtigtheir] favor,” and (4)
“that an injunction is in the public interesGlossip v. Goss 135 S. Ct. 2726, 27387 (2015)
(quoting Winter v. Natural Resources Defense Council,,I585 U.S. 7, 20 (2008)kee also
Aamer v. Obamar42 F.3d 1023, 1038 (D.C. Cir. 2014) (quotiBberley v. Sebeliyg44 F.3d
388, 392 (D.C. Cir. 2011))" When seeking a preliminary injunction, the movant has the burden
to show that all four factors, taken together, weigh in favor of the injurittioAbdullah v.
Obama 753 F.3d 193, 197 (D.C. Cir. 201&4uotingDavis v. Pension Benefit Guar. Corp71
F.3d 1288, 1292 (D.C. Cir. 200p) The Supreme Coum Winter, 555 U.S. at 22made clear
that a court may not issue “a preliminary injunction based only on a possibiltsezrable
harm . . . [since] injunctive relief [ijs an extraordinary remedy ithay only be awarded upon a
clear showing that the plaintiff is entitled to such relief.”
[11.  DISCUSS ON

The plaintiffs argue that the current prevaiing wage rates at which DOL certifigd H
applications for visas for foreign sheepherders and goatherders arebiegalse DOL did not
apply the methodology authorized under the 2011 SheephBEdal.. Pls.” Mem. at 1. The
2011 Sheepherder TEGL dire@©L to annually determinethe prevailing monthly wager the
sheepherding and goatherding industryeach stee based on annual surveys of domestic herders
conducted by each local State Workforce Agency (“SWA2011 Sheepherder TEGL, 76 Fed.
Reg. at 47,258.“[W] here a SWA is unable to produce awage rate finding . . . due to an
inadequate sample size or another valid reason,” DOL must either ugeatetife survey data

from an adjoining or proximate SWA,” or “aggregat[e] survey data for sheephemiigr a



goatherding activities across States to create regional prevaiing atage td. According to
the plaintiffs DOL has not complied with the 2011 Sheepherder TE@G[1)pfaiing to
determine the prevailing wagetea annuallyand, insteadast determiningthe wage rat®in
2013; (2) faihg to rely on statistically significant SWA survegad,instead usingsurveys with
“inadequate sample sizes” of six to nine workers;@pdaiing to utiize fresh SWA surveys
and,instead applying “past survey datafrom 2009 to make 2013 prevailing wage
determinations. Pls.” Mem. at8.

The defendants do not disputteatDOL issued its last prevaiing wage rates in 2G3]
that in making those determinations,relied on SWA surveys with small sample sizes and
sometimes on past SWA survey da2efs.” Opp’'n atl3-14, ECF No. 14NPRM, 80 Fed. Reg.
at 20307~08. DOL evenadmis that “for many years, the Department has been unable to
determine a statistically valid prevaiing wage rate each year in each Stdtelinone is
needed’and that wage'gffectively have not increased since 1994” in states without higher
mandatory minimum wagedd. at 2Q307; see alsdirg. Tr. at 28:1925 (governmentcounsel
statingthat the 2011 Sheepherder TEGL “didn’'t work” and that the “wage][s] stagnated” as a
resul.

The plaintiffs have persuasively pointed out the deficiencies in the wage rat

implemented under the authority of the 2011 Sheepherder PEGL, even if the likelhood of

6 In connection with this prong of the preliminary injumetielief standard requiring a showing of likelihood
of success on the merits, the defendamtéendhat the motion should be deniedlackofstandingsincehe
plaintiffs’ injuries are not redressabBefs.’ Opp’n at 8 According to the defendants,o newwage under any
methodology Plaintiffs propose che effectively calculateditl. at 9,andall of the plaintiffs’ suggested options
“would cause a significantdisruptionto the programprogram hiatus,id.at 8. The plaintiffs’ finalrequested
relief, however, only “[rflequire[s] the DOL to prompthsise a wage determination that accords with the regulatory
framework ofthe 2011 [Sheepherder TEGL],” without iy the s pecific methods by which the defendants may
arrive at that wage determination. Compl. § 61(c). Theafentioned options are meréhe plaintiffs’
suggestionsSeePls.” Mem. at 18 (describing the three methods as “potentiagd). The defendantgould be

free to craft a permitted methodology to make new wage diatgiom should the Court “declar[e] the current wage
floor rule employed by the DOL unlawfulandvimlation ofthe ... APA,5 U.S.C. § 706(B).” Compl. T 61(b).
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success on the merits factof'tike first and most important facfbAamer 753 F.3d at 1038,
where “especially good reasons for preserving the status quo by denying the gtitipgeest”
exist, the injunctive relief sluld be deniedid. at 1043 Indeed the plaintiffs bear the burden to
establish “that all four factors, taken together, weigh in favor of thecikipn” Abdullah 753
F.3d at 197 see alsaMorgan Drexen, Inc. v. Consumer Fin. PrBureay 785 F.3d 684, 694
(D.C. Cir. 2015)(“Failing to satisfy any factor is grounds for denyjimgunctive] relief.”);
Asherv. Laird 475 F.2d 360, 362 (D.C. Cir. 197@)er curiam (affirming denial of preliminary
injunction since “[e]ven had appeltandemonstrated such a likelihood [of success], there has
been no showing on the other three elements of the [injunction] test”).

The defendants argue thhe injunctive relief sought should be denimxtause the
plaintiffs have failed to showreparalle harmor that“the balance of harms/public interest
favorimposition of the injunctive reliefequested Defs. Supp. Resgdo Questioning at Oral
Argumentat 2 ECF No. 32.As discussed in more detail belowe plaintiffs havefailed to
demonstratahat (1)they are likely to suffeirreparable harnabsent theequested injunctive
relief; (2)aremedy in equity is warranted upon consideration obaltence of hardships to the
plaintiffs and other interested parties; andtli®) requested relief ia the public interestThese
considerations are addressediatimbelow.

A. Irreparable Harm

The practical concerns identified by the defendants in acturalliing a new wage rate under the 2011 Sheepherder
TEGL, should the current rate be found invalid, may nouffe®ntto deny standing butare certainly relevant to
other prerequisites for injunctive relief, including thalance of harms and the public interest, as dis dudssed
Similarly, the defendants alsogue that plaintiff Llacua, specifically, lacks standiegéuséhisalleged injury of

being unable to secure a herding job at a desirable wagestdamredressed by an injunction enjoining th&

visa program. Whetherthe requested injunctive relief carseglaintiff Llacua’s injuries, howeveipvetals

with consideration of the showingioEparable harngsdis cusseih more detaiinfra. See Mott Thoroughbred
Stables, Inc. v. Rodrigugd7 F. Supp. 3837,247 (D.D.C. 2015) (analjry under theirreparable harmfactor
whether requested injunctiveliefwould necessarily redress plaintfalleged harm
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TheD.C. Circuit “has set a high standard for irreparable injury” to wépeeliminary
injunctions. Mexichem Specialty Resins, Inc. v. E.P787 F.3d 544555 (D.C. Cir. 2015)
(quoting Chaplaincy of Full Gospel Churchesv. Engla#s¥ F.3d 290, 297 (D.C. Cir. 2006)).
In order to be considered “irreparable,” the injury “must be ‘both certairgeeat,’” ‘actual and
not theoretical, ‘beyond remediation,n@ ‘of suchimminencehat there is a clear and present
need for equitable relief to prevent irreparable harnd?’(quoting Chaplaincy of Full Gospel
Churches454 F.3d at 297emphasis in original) Where the injuries alleged are purely
economic, a# the instant case, the injuries are irreparable only if “no ‘adeqoatpensatory
or other corrective relief will be avaiable ata later date, in the oydioaurse of ltigation.” 1d.
(quoting Wisconsin Gas Co. v. FERT58 F.2d 669, 674 (D.C. Cit985)).

At the outset, th€ourt agreswith thedefendants that the timing of the plaintiffs’
lawsuit underminegheir argument that they are suffering irreparable hafing. Tr. at 24:13
25:4. The D.C. Circuit has found that a delayesknforty-four days before bringing action for
injunctive relief was “inexcusable,” and “bolstered the conclusion thatjunction should not
issue,” particularly where the party seeking an injunction had knowledge ofritiagpanature
of the alleged irrepable harm.See Fund foAnimalsv. Frizzell 530 F.2d 982, 987 (D.C. Cir.
1975) see also Newdow v. Bus#b5 F. Supp. 2d 265, 292 (D.D.C. 2005) (“An unexcused delay
in seeking extraordinary injunctive relief may be grounds for denial becausdedagimplies a
lack of urgency and irreparable harm.”).

Here, the plaintiffs have had ample notice that the challemgegk ratsissued under the
2011 Sheepherder TEGL wepmblematic but failed to bring a lawsuit until jush fewmonths
before tat rule wil be vacated.The validily of the 2011 TEGLs has been subjecsdtoutiny

virtually since its promulgation, whethe Mendozdawsuitwas filed in October 2011.
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Mendoza924 F. Supp. 2d at 314n June 2014, the D.C. Circuit held that 2881 TEGLswere
invalidly promulgatedrequiring remandMendoza754 F.3d at 233for issuance ni October
2014, of a remedial orderuring consideration aihich all parties agreetiat he 2011 TEGLs
should be retained until the effective date of the replacement Reeedial Order72 F.Supp.
3d at 175. The NPRM published,ni April 2015, expressly addressditke deficiency inthe
application of the2011 Sheepherder TEGL becatts® prevaiing wage ratelied on statavide
surveys thatlack[ed] . . .reportable data a factor thatlikely contributed to the stagnation of
wages over the last 20 yeArand “[aJs a result, the Department cannot continue to rely on these
surveys under current conditions and fuffill its statutory mandate to prevent edvist to
workers’ wages and worlg conditions.” NPRM, 80 Fed. Reg. at ZD9. The NPRM
prompted over five hundred comments from interested parties, including a coroimnt |
submitted bythe plaintiffs’ attorneysTowards Justiceand other workers’ advocate groups
2015 Rule,80 Fed. Reg. at 58, 62961, n.5. Theongoing litigation over the validity of 2011
Sheepherder TEGL, and this Court'srRedial @der retaining the 2011 Sheepherder TEGL as a
stopgap measure until replacednnot be ignored in evaluating the plaintiffs’ current claim of
irreparable harm frorthe methods DOL uses to determpevailing wage rates the affected
industry

The plaintiffs belated initiation othis lawsuit challenging the determination oéth
prevaiing wages beliethe plaintiffs’ contentionsof urgency and immediacy now. The director
of the plaintiff Hispanic Affairs Project avers that he was “infednthat the low wages currently
paid to H2A sheepherders are ilegal’ only a week befadilad suit on August 18, 2015.
HAP DirectorDecl. { 9. Each of the two individual plaintiffs aver that they were only “recently

informed that the way that the government was calculating the minimum wadesders was
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llegal.” Llacua Decl. § 14; Doe Decf] 15. The amount dfigation and administrative activity
regarding the 2011 TEGLs, not to mention the public attention garnered by thesesactivi
significantly undermines these excuses, especialy where over fifgergorights groups
submitted coments in response to the NPRM, including the plaintiffs’ own attorneys.

Even ifanydelay in fiing the instant lawsuiwerediscounted in evaluating the plaintiffs’
claim of irreparable harnthe Court is not persuaddatiatthe requested reliedf haling issuance
of new H2A visas atthe current wage rateuld actually do anything to address the harm
identified bythe plaintiffs

For example plaintiff Llacua, a former sheepherder, alledgbat absenthe requested
injunctive relief,he would suffer the irreparable harm of delaying his “return to a prefebred |
that offers a rationally calculated wage.’sPMem. at 15. Yet, enjoning the issuance of new
H-2A visas at the current wage rate would not guarantee this planyiffieading job offerlet
alonea herding job offer at aufficiently highwage to be acceptalie an acceptable offér the
short time frame before the newle with a higher wage rate goes into efl@ctNovember 16
2015 Consequently, whether viewed through the prigmedressabilty or irreparable harm, the
injunctive relief requested would noecessariyhelp this plaintiff. Moreover the Court is
cognizant thaplaintiff Llacua is in the same position as tbemer sheepherdeplaintiffs in
Mendozaand he Mendozaplaintiffs agreed to elaying the vacatur of the invalid 2011 TEGL
until the effective date of the new rule recognition of potential disruption to the industexen

though they were ostensibly facing the same harm from delay as plaiatiftia_heré.

! In fact, the plaintiffs seek to certify as a class “all curreBAHs heepherders and all persons who would be
working as sheepherders in the United States but for thedUsiiates Department of Labor’s illegalimplementation
of its 2011 [Sheepherder TEZLCompl. 1 39, indicating that Llacua’s harms are the sankase faced by all

other former sheepherders “who would be working as skedgis” butfor the current wagerate, including the
Mendozglaintiffs.
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Remedial Order72 F. Supp. 3d at 174These factors miltate against a finding of irreparable
harm as to plaintiff Llacua.

Likewise, fgaintiff Doe, a current FRA sheepherdeias well as any similarly situated
members of plaintiff HAP, ab fail to demonstrate thttey arelikely to suffer irreparable harm
absenthe requestemjunctive relief Plaintiff Doe positsthat he will suffer irreparable harm
because he will “continue to receive ilegally low wages and likely bgiunable tabtain
backpayaccording to a yetib-be determined, rationally calculated wage flooR’s.” Mem. at
15. Since the plaintiff's harm is purely economic, in order to show irrepatabia, he must
demonstrate that his monetary loss would be irremedialaelatdr date Mexichem Specialty
Resins, In¢.787 F.3d at 555 (quotingVisconsin Gas Cp758 F.2d at 674).To satisfy this
standard,tte plaintiffs reason that, absent a preliminary injun¢tiahich includes a finding that
application of the 2011 Sheepherder TEGlllegal as to theurrent previing wage rate
determination, plaintiff Doe would beunable to make auccessfutlaim for backpaybecause
employers would be able to “claim reasonable reliammethis invalidated TEGL and thttey
are “meely complyng with what the DOL authorizés.PIs.’ Reply Supp. Mot. Prelim.
Injunction (“Pls.” Reply”)at 18, ECF No. 22citing Frederick County Fruit Growers Ass’n v.
Martin, 968 F.2d 1265, 1274 (D.C. Cir. 1992) andrrison v. Dep’t of Labor713 F. Supp. 664,
671 (S.D.N.Y. 1989)).In other words, the injunctive relief requested is intended merely to lay
the strategicgroundwork for a subsequent claim Barckpayby providing an argument to defeat
the employersanticipated defensa reasoabk relianceon the soofio-be-superseded 2011
Sheepherder TEGLSeePIs.” Reply at 17 (“Plaintiffs’ principal theory of remedies is agalifist

2A shepherd employers].]").
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The Court is not persuaded thia issuance of the requested injunctimould, in fact,
have any effect, let alone bolster, the claim aingff Doe, or similarly situated current herders
for backpayin some later suit against different parties not present I8seHrg. Tr. at 20:2622
(plaintiffs’ counselconcedingthat how thebackpayanalysis would applys unclearbut that “the
main point here is we can have that battle lateBijce the real goal of the plaintiffs is to obtain
backpayfor some period of time prior to the increase in wages required undemnitdhe
Rule, he requested preliminary injunctive relistandingalone would bensufficient to redress
ther alleged irreparable harmather, ashe plaintiffs concedethey must file a separate lawsuit
against the employer® asserainyclaims forbackpay

Additionally, reither of the casaglied upon bythe plaintiffs support their contention
thatenjoining DOL from certifying any new+2A applications at the current wage rate would
entitle the plaintiffs td'backpayfrom employers at a corredte of pay.” Pk.’ Reply at 17 The
first casefFrederick Countyinvolved workers’challenges t@DOL interpretationof a 1978
regulation andthen asubsequent successor raencerning wages for foreign fruitorkers under
the H2A programwhen both the challenged interpretation and successa@ffaletively
depressdwages.Frederick County968 F.2d al266. The chalenged interpretationas
judicially determined tdoe improperbefore the 1982 harvestnd wasionetheless codified in a
new rule pomulgated in 1983ld. at1267. Within approximately one week promulgation,
the new1983 rule wagrelminarily enjoined by this Coyruntil theD.C. Circuit vacated the
injunction “prior to the 1984 harvest.ld. The D.C. Circuituttimately concluded, in 1985that
the 1983 rulewas invalid on the merits, thereby “in effect reinstat[ing] the 1978 ataguil
requiring a higher wage ratéd. As a consequence of g®various judicial and agency actions,

the higher wage rate required by #%¥8 regulationwas in effector both the 1983and 1985
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harvess—due respectivelyto thedistrict court’sfinding that DOL'’s interpretation waswualid
when the growers completed their employment plans for the 1983 hadvastl273,and the
D.C. Circuit's subsequentinding that the 1983 rule was invalioefore the growers submitted
their job clearance orders for the 1985 harvest, leaving in effect the 197&tioegid. at
1267—while the depressed wage permitted by the 1983 rule was in effect for the 1984 harvest,
due to theD.C. Circuits vacatur of the preliminary injunoth. Despite the 1978 regulation
being in effect for the 1983 and 1985 harvetsks growers nonetheless paidyotie depressed
wage ratein violation of the district court’s court order that the higher wage rgtéreel by the
1978 regulation governeduring the 1983 harvest and the D.C. Circuit's ruling regarding the
invalidity of the 1983 rule during the 198f&arvest Id. In 1989, “the district court granted the
workers claim for the backpay for the 1983 harvest . .. and . .. the workers’ claim fi®856e
harvest,” but not for the 1984 harvest, whitdckpay remedy wasibsequently affirmedid. at
1268. 8

The phintiffs interpret the D.C. Circuit's affirmance of the District Coubeskpay
remedyfor the 1983 harvedt Frederick Countasdemonstratinghat “the existence of the
injunction,” which rejected the validity of the challenge@B3 rule, “proved determinative in the
D.C. Circuit's decision that equity favored the workers, and the employelrto fpay the higher

rate” required in a new rulePls.” Reply at 18.Based on this interpretation of the D.C. Circuit's

8 Afterthe D.C. Circuit dissolved the injunction and remechthe matter for the district court “to determine
the propriety of DOL's rulemaking procedure under the AR#e"districcourt approved the 1983 rulerederick

Cty Fruit Growers Ass’n v. McLatin, 703 F. Supp. 1021, 1024 (D.D.C. 1989} hile this ruling was on appeal,

the 1983 rule’s depressed rate applied to the “growers’jab&4earance orders,” despite the fact that the D.C.
Circuit ultimatelyfound this rule to be invalid arffla]s a result,” workers were paid a depressed wage for the 1984
harvest“underan invalid ruleld. Despite recognizing that the workers were paid a depresseclmdgr an

invalid rule, the district court did not grant the wosketaimfor backpay forthedB4 harvestld.at 1029. The
workers, however, did not “crosgpeal the district court’s denial of their backpay claintti@ 1984 harvest,” and

the question of whether the workers may have been entitted higher wage rate under the 1978 regulation for the
1984 harvestundera quasintract analysis was not before the D.C. Circkiederick County968 F.2d at 1268.
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ruling, the “Plaintiffs seekto avail themselves of a similar ablgt remedy against-BA
shepherd employers, but like the farmworkerEriaderick Countythey need a finding from this
Court that, contrary tthe DOL’s posttion, the current shepherd wétlger rule is arfinvalid
administrative edict! Id. In short, the plaintiffs’ interpretation of the D.C. Circuit’s ruliirg
Frederick Countys the “principal” reason for the injunctive relief sougbtdnid. at 17 but that
reasonings flawed for at leaghreereasons.

First, the injunctive relief granteoh Frederick Countgirectly addressdthe irreparable
injury of a lower wage ratelaimed by the workers: the injunction barred enforcement of the new
1983 rule that effectively depressed workers’ wage rates, sthéhatage ratat issue
automatically reverted tthe higher rate set by the 1978 regulatioBy contrast, here, the
plaintiffs donot seek t@njoin the enforcement of the current wage rate as applied to all foreign
H-2A sheepherders; instead, {heeelonly to “enjoin the DOL from certifyingany additional
H-2A applications . .. for FRA sheepherders at the ilegal wage floor.” PIs.” Men2 at
(emphasis added)Consequentlyeven if grantedthe requested reliefvould have no impact on
the wage ratef foreign sheepherders currently working H-2A visas unless and until DOL
decides to make a new prevailing wage determinatidnich notably the requested relief does
not require Pls.” Mem. at 18gcknowledgingthat “immediately halting reliance on the [current]
wage floor will not grind the DOL’s certification of-BA Applications to a halt but wil instead
encourage the DOL to use oneaofariety of alternative (and more rational) methodologies to
calculate a wage floor.”).

Secondithe injunctive relief granted iRrederick Countyhad a significantly different
effect than theelief sought in this casdn that casehe injunction had he effect ottriggeling

application ofthe higher wage ratander the 1978 regulatioto the 1983 harveskaving no
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vacuumrequiring immediate rulenaking as to the applicable rafter foreign workers in the H
2A visa program.By contrast, as the plaintiffs acknowledge, imposition of the requested
injunctive reliefhereis intended only tgrompt DOL to find an alternative methodology to
determine the prevailing wage ragaxdwould require further rulemaking and leave confusion
as to the pplicable rate in its wakePl.’s Mem. at 18; Pl.’'s Reply at285. This is precisely the
confusion that the Remedial Order in Mendozdiigation was intended to avoidRemedial
Order,72 F. Supp. 3d at 175.

Finally, by singlemindedly focusing on the preliminary injunctive relief granted in
Frederick Countys thesilver bullet that defeated the growers’ reasonable reliance argument
under an “equitable restitution” analysthe plaintiffs missanother important aspeaet the D.C.
Circuit's reasonig. Frederick County968 F.2d at 1273F4. The D.C. Circuit made clear that
the “equitable restitution” analysis was applied only because none ofrties phallenged this
framework. Id. at 1272 (“Because neither the workers nor the growers challenge the district
court's analogy to a rate case, we analyze the parties' argumentsthaithiabric.”). In the
Circuit's view, a “more apt[]” approach to the remedial question wbaldo treatit as a
“problem of quascontract: The wage term in the 1983 contract between the growers and the
workers was unenforceable; therefore, the court must supply a reasoagbléewn; in the
context of this case the reasonable wage is the minimum wage estaljistiedSecretary; and
the growers should be ordered to pay that amount (less what they paid the workersiydluntar
Id. In other words, if theegulationis invalid, the wage amount based on the regulati@isis
invalid and unenforceahleand the workers would be owed the reasonable wage that that should
have been paidUnder the Circuit's preferable methodology, the issuance of an injunctin

be beside the pointsince a critical sue for a backpay award is the ultimaggidity of the
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regulation This undercuts the purportestrategicreason the plaintiffs are seeking injunctive
relief here.The parties inFrederick Countyhoweversimply never made quasicontract
argument. Id. (“The workers do not make this argument, however, and so we do natezonsi
it.”).

In any event, in considering the workers’ entitemenbaokpayfor the 1983 harvest
under an equitable restitution analysis, the Circuit considered antedefaaltiple arguments of
the growers, including finding that invalidation of a ragjah on procedural, rather than
substantive grounds, could nonetheless provide the basis fautimstsince “[tjo do otherwise .
. .would be to give legal effectto. .. [an] invalid ordeFtederick County968 F. 2d at 1273
(internal citation andjuotations omitted).More relevant here, the growers’ argument that they
reasonably relied upon the 1983 rimesetting the wagegor the 1983 harvest was also rejected,
but the injunctive relief barring the 1983 rule’s enforcement was only ptre cfason.The
Court considered other factors as well, such as when the growers mademptaasharvest and
fled their job clearance orders, the timing of promulgation and adoption of aukevand the
timing of the injunctive relief, in evaluating whether the growers reasonaligygl on the
depressed raggrovided in the invalid 1983 ruleld. at 1273-74. Even before the injunction had
been issued, the Court found “at the least a significant possibility” tha®83harvest would
be governed by ather wage rate due to litigation over the validity of the regulation rejed
and that, by the time the injunction was issued, the employers knew theioegtias, if not
flatly invalid, of atleast dubious validity” and could not reasonably rednup Id. at 1274. In
other words, D.C. Circuit’'s reason for upholding Haekpayaward for the 1983 harvest was not

solely due to the injunction.
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Likewise, he second caselied upon by the plaintiff Morrisonv. United Stateslso
involved the wage rate fdoreign fruit workers anddid not turn on whether a gireinary
injunction was enteredWhile acknowledging “the fact that no injunction was granted is
influential,” the courtexpresslyopined that it “does not agree withetcounsel for thgrowers
that there needs to be ‘an injunction in the air [in order] to reach the concapiitable
restitution” 713 F. Supp. at 67{quoting hearing transcripfalteration in original) Instead, the
“weightiest factor for the Court’'s consideration is whether the growéad @ the approval by
the DOL and whetr such reliance was reasonabléd. at 673. The Morrison courtfocused on
“the timing of both the [DOL] approval and the institution of the lawsuwitfiich putthe growers
on notice of the challenge to the wage rate, rather than the issuance of emygpyeli
injunction. The court reasoned that tiggowersreasonably relied upon DOL’s appal of job
clearance orders they submitted “premised on the Farmer Memoranduaiter. what appeared
to thegrowersto be a reasonable internal evaluation and analysis by thé D®ntil the filing
of the plaintiffs’ suit, three months lateld. The court reasonetiatthe growergeasonably
relied upon DOL's approvals, even after the complaint was filed, betatubat point, on the
eve of the harvest, their plans were irrevocably made” and “the approvedrataglayed a
central part in theieconomic planning for the harvest seasdd.” Therefore, the key issue in
Morrisonwas not whether a preliminary injunction was issued, but whethgrdieershad any
“alternative but to go forward with the hiring of the2fA] workers at the rate appved in their
job orders” after they were put on notice, by the complaint, that the reguiaty be found
invalid later. Id. at 374.

In sum, close review of the cases relied upon by the plaintiffs revgaf&ant

guestions abouwvhethergrant ofthe preliminary injunctre relief requestedould, without
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more,remedy thenarmof lost backpaywages which plaintiff Doe and similarly situated
sheepherders may claim at some future date in some other ltigatiowst ggaties not before the
Court

B. Balance of Equities

The third factor foinjunctive relief requires a showing that thelance of halships
warrants an equitable remedy making this assessment, the court may consider whitner
requested injunctive relief would “substantialyjume other interested partiesArk. Dairy Co
op Ass’n, Inc. v. U.S. Dep’'t of Agri&73 F.3d 815, 821 (D.C. Cir. 2009) (framing the balance of
harms factor as an inquiry into whether “an injunction would substantiallye imtiver interested
parties”); see also Chaplaincy of Full Gospel Churchig! F.3cat297 (same). As discussed
above, the requested injunctive rekgdud do little to redress the plaintiffs’ alleged harms, and
no irreparable harm is likely to inure to the plaintiffs in the absehiremediate injunctive
relief. On the other hand, the preliminary injunction wil bring th@Adprogram to a hal,
harming American employers “who rely onr2A workers and the communities that rely on
those industries, and participants in the larger market for goods and sderwed from sheep
and goats,’as well as foreign workemho seek work through the-BA program. Defs.”’ Opp'n
at 17.

The plaintiffs dismiss these harms as “speculative” and capable of “immediate[]
amelioratfion].” Pl’s Reply at 285. As the plaintiffs’ own evidence demonstsateowever,
these harms to American employers and foreign workers who depend on the operagoH of t
2A programare real New andcurrently pending FRA applications awaiting certificatioare
being filed by employers SeePIs.” Notice Regarding Exhibit M to Motion for a Temporary

Restraining Order And/Or Preliminary Injunction at 2, ECF No. EBjoining further
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certifications at the current wage rate, as requested by the plaintiff&] @ftectively resulin a
moratorium on the F2A program,leaving in limbo the lives and businesses of those affected
albeit for the short period before the 2015 Rule goeseiffect

The plaintiffs argue, even if the injunctive relief does pose harms teptnitiegs, the
disruptive effect can be “immediately ameliorated” by DOL'’s issuancéteirgorary
emergency regulation.” Pl’s Reply at@iting Northern Mariana Islads v. U.S.686 F. Supp.
2d 7, 1920 (D.D.C. 2009¥or proposition that an agency may “promulgate a narrowly focused
and temporary emergency regulation” to address any disruption to a regulatory scheme).
Contrary to the plaintiffs’suggestin thatDOL canissue an emergency rule virtualy overnight,
Hrg. Tr. at 18:1420 (“l think if you were to issue a ruling today . . . the Department of Labor
could issue an emergency rule tomorrow[.]”), DOL is required to take sthaive stepshat
may;, in fact delay the effective date of any new rulEor example, to bypass notieed
comment procedures, an agency must find “good cause” to do so and “incorporatdirte fi
and a brief statement of reasons therefor in the rules issued.” 5 U.S.Ch)§E53ee also
Sorenson Communications Inc. v. F.G55 F.3d 702, 76®7 (D.C. Cir. 2014)(noting that an
agencyinvoking “good cause” must preséabmething more than an unsupportgskertion”)
In fact, the defendants inform the Court that any invocatiogoofl causeeeds to firsgo
“through the bureaucratic process, the office of information, [and] regulaféays,” potentialy

delaying the effective date of any emergency rule. Hrg. Tr—=22%

° The defendants alsoindicate, without explanation, thsst@ an emergency rule, DOLwould first need to
retract the alredy published new rule, pushing backthe effective dabeaféw rule past the current deadline of
November 16, 2015. Hrg. Tr. 2238.
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In light of the minimal benefits of the requested injunctive relief to #uatiils and the
likelihood of substantial harms to interested tpiedties, the Court finds that the balance of the
equitiesweighs againsissuing the plaintiffs’ requested injunction.

3. The Public Interest

Likewise, the request injunction would also not be in the public interest. The Court has
already foundafter consideringwhether vacating the TEGLs would have a disruptive effect on
the herding industry,Mendoza754 F.3d at 1025, that the public interest is best sdxved
retaining the 2011 TEGLs until the effective date of the 2105 Rule, whichyisnfisrmed by
notice andpublic comment Remedial Order72 F. Supp. 3d at 1#45. As noted, this portion
of the Remedial Order was entered with the consent of all pattiedssuance of a preliminary
injunction thatmposesa moratorium on the certification of any new2 application would
effectively, abruptly and belatedlyundo thisportion of theRemedial Orderwhich has been in
effect for over a yearAccordingly, the Court finds that the public interest does not support a
preliminary injunction.

V. CONCLUSION
For the foregoing reasons, the plaistifMotion for a Preliminary Injunction is denied.
An appropriate Order accompanies this Memorandum Opinion.
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