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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Chelsea Manning,
Plaintiff,
V. GaseNo. 15cv-01654(APM)

U.S. Department of Justiceet al.,

~_ — N N

Defendant.
)

MEMORANDUM OPINION

INTRODUCTION

In 2010, the U.S. Army charged Plaintiff Chelsea Manning, -Brevate First Class
Bradley Manning, with violating U.S. federal and military law &legedly disclosing classified
and confidential information to the online organization Wikike. Plaintiff pleaded guilty to
some of the charges February 201&nd was convicted of others by a military judge in a eourt
martial in July 2013 Plaintiff now brings this Freedom of Information Act (“FOIA”) action
against Defendastthe U.S. Depament of Justice (“DOJ”) andhe Federal Bureau of
Investigation (“FBI”), seekingecordselated tdefendantsinvestigationnto Plaintiff and othes
related to the disclosure$his action is before thmurton the parties’ crossotions for summary
judgment.Defendants contenttiattheyproperly withheldall informationresponsive t®laintiff's
FOIA requestunder FOIA Exemption 7(A), which allows agencies to shield law eafent
records from public disclosuré releasingthos recods would interfere withan ongoing
investigation Plaintiff arguesthat the FBI improperly withheld recordselated to her alone

becauseany investigation intoher conductthat would justify such withholdingnust have
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concludedwhen shewas convicted and sentencedzurther, Plaintiff contends that the agency
improperlyfailed to releasanynonexempt segregable material.

The court finds that Defendants haadequately justifiedheir withholding ofall records
underExemption7(A). It thereforegrants Defendant®otion for Summary Judgment and denies
Plaintiff's CrossMotion for Summary Judgment.

. BACKGROUND

In 2010, the U.S. Army charged Plaintiff Chelsea ManntmgnPrivate First Class
Bradley Manningwith violationsof U.S. military and federal lavior disclosing classified and
confidential information to WikiLeaksPl.’s CrossMot. for Summ. J. and Resp. to Defs.” Mot.
for Summ. J., ECF No. 14t 3—7 [hereinafterPl.’s Stmt], § 1, Defs.’ Resp. to Pl’s Stmt. of
Material FactsECF No. 162 [hereinafter Def’ Resp.],f1. In2013,Plaintiff pleaded guilty to
some of the chargesd went to trial on the remaining chargéd.’s Stmt.J 2; De&.” Resp.{ 2.
Plaintiff was convicted of espiage, theftand computer fraydas well as certain othenilitary
offenses,and is currently serving a 3&ar sentencen Fort Leavenworth, KansasPl.’s Stmt.
19 34; Dek.’ Resp.{{ 34.

In February 2014Plaintiff submitted a FOIA request to the FBI seekinfprmation
related to itsnvestigationof Plaintiff's disclosures to WikiLeaksPl.’s Stmt.q 6; Defs.” Resp.

1 6; Defs.” Mot. for Summ. J., ECF No. 12 [hereinafter Defs.” MoEX. A, ECF No. 12-2
[hereinafte=OIA Request] In March 2014, followinghe FBIs responsehat Plaintiff'srequest
was insufficienty detailedfor it to conductan accurate searcRjaintiff submitted a modiéd
requestseekingtwo categorief documents: (1) records related to thavestigation conducted
by the FB| the DOJ Counterespionage Sectjoand theU.S. Attorney’s Office for the Eastern

District of Virginia“into thealleged disclosures of classified and sensitivenformation bythen



Private First Class (PFC) Bradley Edward Manning (a.k.a. Chelseaé&lidslanning)”; and
(2) records related tthe investigation of‘suspected oalleged civilian ceconspirators of the
disclosureslleged to have been conductgdManning? Pl.’s Stmt.{{ 7—8 Defs.’ Resp 17—
8; Defs.” Mot., Ex. B, No. 123, at 2;Defs.” Mot., Ex. CECF No.12-4,at 3.

On April 8, 2014,in response tohe first part ofPlaintiff's requestthe FBI conducted a
search of its Central Records SystesingPlaintiff s name and variations of her nani@efs.’
Stmt. of Material FactE£CF No. 1216 [hereinafter Defs.” Stmt.Defs.’ Stmt.§ 7; Pl.’s Resp. to
Defs.” Stmt.,ECF No. 147 [hereinafterPl.'s Resp.],11 7; Defs.” Mot., Decl. of David M.Hardy,
ECF No. 121 [hereinafter Hardy Decl.] 30. The FBI did ngthowever,conduct a separate
searchpursuant tdhe second part of Plaintiffsequest—for records related to othersecause
the FBI believedany documents responsive tioe first part of Plaintiff srequestwould be
responsive tothesecondoart Defs.’ Stmt.|9; Pl.’s Resp{ 9; Hardy Decl.{ 32. That same day,
the FBIdenied PlaintiffsFOIA request,jnforming Plaintiff that therecordsresponsive to her
requestvereexempt from disclosure under FOIA Exemption 7(Aefs.” Stmty 11; Pl.’s Resp.
111; Defs.” Mot., Ex. F, ECF No. 12, at 2; Hardy Declff 11. Exemptiory(A) protects fecords
or information compiled for law enforcement purposes, but onllgdaxtent that the production
of such law enforement records or informaticcould reasonalplbe expected to interfere with
enforcement preeedings 5 U.S.C. 8§ 552(b)(7)(A)

Plaintiff appealed the FBI’s denial of her requedhi®DOJOffice of Information Policy
Pl.’s Stmt.] 14 Defs.’ Resp.{ 14 Defs.” Mot., Ex. K,ECF No. 1212 [hereinafter Defs.” Mot.,
Ex. K]. The Officeof Information Policyaffirmed the denial and advis&daintiff that she could
file a lawsuit in federal district court and/or request mediat@mices offered by th®ffice of

Government Information Servis@OGIS”) at the National Archives and Records Administration



Defs.” Stmt.16; Pl.’s Resp{ 16;Defs.” Mot., Ex. K Plaintiff requested mediatiothrough the
OGIS in January 2015, an@GIS replied via letter in February 201%eaffirming the FBI's
decision thaExemption 7(A)applied to her requestPl.’s Stmt.{16-17; Defs.” Respy 16-17;
Defs.” Mot., Ex. L, ECF No. 1:43; Defs.” Mot., Ex. N, ECF No. 125 [hereinafter Defs.” Mot.,
Ex. N]. OGIS suggestedlaintiff file a newFOIA requesin the future “to see if 7(A)’s protections
have been lifted Defs.” Mot., Ex.N. Plaintiff thenfiled suit in this court on October 8, 2015.
Pl’s Compl., ECF No. 1.
[I. LEGAL STANDARD

A court shall grant summary judgment the movantshows that therés no genuine
dispute as to any material fact and the movant is entitled to judgmamhaiser of law.”Fed. R.
Civ. P. 56(a). To make this determination, the court must “view the facts and draw re&sonab
inferences in the light mo&ivorable to the [nomoving] party.” Scott v. Harris 550 U.S. 372,
378(2007) (internal quotation mark omittedf dispute is “genuine” only if a reasonable fact
finder could find for the nonmoving party, and a fact is “materialy dfrit is capable of affecting
the outcome of litigationAnderson v. Liberty Lobby, Ine77 U.S. 242, 24819 (1986). A non
materid factual dispute cannot prevent the court from granting summary grigmha. at 249

Most FOIA cases are appropriately decided on motions for summagme@rd.
SeeDefenders of Wildlife v. U.S. Border Patré3 F.Supp.2d 83, 87 (D.D.C2009). A cout
may award summary judgment in a FOIA case by relying oagbacys affidavits or declarations
if they are “relatively detailed and naonclusory,”SafeCard Servs., Inc. v. SE¥26 F.2d 1197,
1200 (D.CCir. 1991) (internal quotation marks omittedind if they describe “the documents and
the justifications for nondisclosure with reasonably specifataitl demonstrate that the

information withheld logically falls within the claimed exetiopm, and are not controverted by



either contrary evidence in the record nor by evidence of agency badNélitary Audit Project

v. Casey 656 F.2d 724, 738 (D.Cir. 1981). The court affords such declarations “substantial
weight” if they meet these requiremengisidicial Watch v. U.S. Dep't of De¥715 F.3d 937, 940

41 (D.C. Cir. 2013).

The agency bears ahburden of demonstrating thatF®IA exemption applies, and its
determinations are subject de novoreview in district ourt. U.S. Dep’t of Justicg. Reporters
Comm. for Freedom dhePress 489 U.S.749, 755 (1989)diting 5 U.S.C. 8§ 552(a)(4)(B))To
prevail on a motion for summary judgment, the agency must migtnade that “each document that
falls within the class requested either has been produced, is uniddatiais wholly exempt
from theAct’s inspection requirementsGoland v. Cent. Intelligence Agen®07 F.2d 339, 352
(D.C. Cir. 1978);see also tadents Against Genocide v. Depf State 257 F.3d 828, 833 (D.C.
Cir. 2001).

Because [t]he focus of FOIA is information, not documents . . . an agencyotgumstify
withholding an entire document simply by showing that it amst some exempt materialMead
Data Cent., Inc. v. U.S. Dapf Air Force 566 F.2d 242, 260 (D.C. Cir. 1977FOIA therefore
requires that “[a]ny reasonably segregable portion of [the] restwall be provided to any person
requesting such record after deletion of the portions which are exempt.5.6.18 552(b). An
agency must provide a “detailed justificatioahd not just make “conclusory statements” to
support its segregability determinatioMead Data Cent.566 F.2d at 261. Agencies, however,
“are entitled to a presumption that they complied with the obligatio disclose reasonably
segregable materialywhich can be overcome by contrary evidence produced by the requester.

Sussman v. U.S. Marshals SeA84 F.3d 1106, 1117 (D.C. Cir. 2007).



V. DISCUSSION

Under Exemption 7(A), an agency may withhold “records or infoomatompiled for law
enforcement purposes, but only to the extent that the productioclofav enforcement records
or information could reasonably be expected to interfere with enfor¢gmmoaaeedings.” %J.S.C.

§ 552(b)(7)(A)! To invoke this exemption, an agency mustvgithat the records were compiled
for a law enforcement purpose and that their disclosure “(1) could rdalgooa expected to
interfere with (2) enforcement proceedings that are (3) pending or reasa@mldipated.”
Mapother vU.S.Dep’t of Justice3 F.3d 15331540 (D.C. Cir. 1993jemphasis omitted)[A]n
ongoingcriminal investigation typically triggers Exemption 7(A)Citizens for Responsibility &
Ethics in Wash. WJ.S.Dep’t of Justice 746 F.3d 1082, 1098 (D.C. Cir. 2014). “[S]o longtses
investigation continues to gather evidence for a possible futurgnatioase, and that case would
be jeopardized by the premature release of that evidence, Exemption 7(ja¥.apjuarez v.
Dep’t of Justice518 F.3d 54, 59 (D.C. Cir. 2008).

Plaintiff advanceshreemain argument® contestheapplicability of Exemption 7(Aand
the FBI's compliance with FOIA First, sheargues that the FBI has not demonstrated that the
records relate to a prospective law enforcement proceeding. Plairgitistisatshe cannot be the
subject of anyprospectivdaw enforcement proceedifgecauseshealreadyhasbeen prosecuted
and convictedor the conducthe FBI was investigatingPl.’s CrossMot. for Summ. J. and Resp.
to Defs.” Mot. for Summ. J., ECF No. 14 [hereinafter Pl.'s Giidss$.], at 1112, 17 21 As a
result, she argueany materiapertaining to healonecannot be withheld und&xemption7(A).

Id. at 14-15. Secondshe contends that Defendants have not sufficiently justliedcategorical

! The parties agreed to briefily the applicability of Exemption 7(A) in their cressotions for summary judgment.
Jt. Status Report, ECF No. 11, atRefendants have reserved the right to invoke any other applmashptions if
the court denies their motion for summary judgmddeéfs.” Mot., at 11 n.2.

6



withholding of all responsive documentsl. at 11-13 15-18. Finally, sheargues thaDefendants
havefailed to satisfytheir obligation to release any reasonably segregable portions of regponsiv
documents.ld. at 18-25. The court considersachargument in turn.

A. Whether There is an Ongoing Investigation

To show the existence of an ongoing investigati@efendantshave offered two
declarations from David M. Hardy, Section Chief of the Record/Irddion Dissemination
Section of thé=BI's Records Management DivisiorseeHardy Decl; Defs.” Reply in Supp. of
Mot. for Summ. J. and Opp’'n to Pl’s Crag®t. for Summ. J., EF No. 16, Second Decl. of
David M. Hardy, ECF No. 14 [hereinafter 2d Hardy Decl.]n hisfirst declaration, Hardy state
that “[t]he records responsive to plaintiff's request are part of Bis Rctive, ongoing criminal
investigation into the . .disclosure of classified information [on the WikiLeaks websité]drdy
Decl. 133-34. He furtheassertshat “release of these records would interfere with pending and
prospective enforcement proceedifigdd. I 41. After Plaintiff questionechow an ongoing
investigation could relate to hemgiven thatshe alreadyhad been prosecuted, convicted, and
senteced seePl.’s CrossMot. at 14—-15—Hardy submitted a second declaratiolarifying that
the ongoing investigatiofocusesnot on Plaintiff, but rather orcivilian involvement in the
publication of classifiethformation. 2d Hardy Decl. @To be clear, the FBI's investigation is
focused on any civilian involvement in plaintiff's leak of classifiedards that were published on
the Wikileaks website, although plaintiff's conduct is pertinent to the $~BWVestigation.).

The court must give “substantial weight”dgencydeclaratios absent contrary evidence
or evidence of bad faithSee Judicial Watctv15F.3d at 94641;seealso Miller v. Casey730
F.2d 773, 776 (D.CCir. 1984). Plaintiff hasneither offered evidence to contradict Hardy’'s

assertiorthat there is an ongoirggiminal investigationof persons other than Plaintiff concerning



the leak of classified informatiaio WikiLeaks nor submitted any evidence that would suggest
Hardy's declarations were made in bad faBleePl.’s Reply &4 2 (concedinghat “any prospective
proceedings will be in prosecution of those civilians involvethe document leaks"see alsad.

at 7 (acknowledging that civilians other than Plaintiff are “the likelypjectsof the FBI's still
pending investigation”)Thereforeaccording substantial weight to Hardy’s declarations, the court
is satisfied thathe threshold requementof Exemption 7(A)—the existence opendinglaw
enforcement proceedingds satisfied.

Although Plaintiff relies upor€itizens for Responsibility & Ethics in WashingtarlJ.S.
Department of Justic€CREW)for support seePl.’s CrossMot. at 15-16, that casedoes not
compel a contrary result. RREW the plaintifffiled a FOIA requesseekinginformation about
the public corruption investigatioof Tom Delay, former Speakerof the U.S. House of
Representativesfter DeLay publicly announced that the D@dinformed him he would not be
charged See746 F.3dat 1087, 1089 Theinvestigationnto DeLaywas part of th&Bl’s broader
public corruption investigation into former lobbyist Jack Abramaé#f two individuals convicted
in the Abramoff case had worked as senior aid€eticay. Id. at 1087.The government invoked
Exemption 7(A) to categorically withhold all records on the grothat there were ongoing
criminal proceedings, but the court had multiple reasons to doubt evhigtd investigation
remaned ongoing: more thantwo-anda-half years had passesince the FBifiled its initial
declarationin the district courtthe DOJprovided only “vague” mentiom the declaratiorhat
investigations werengoing DOJ counsel failed to cite any ongoing proceedings when questioned
about them abralargumentand various Abramoff associates had been convicted and sentenced

since the agencfiled its declaration See id.at 10%5-99 In light of such doubts,he cout



remanded the mattéor the district court to determine “whether a related investigatiam fsct
ongoing. . ..” Id. at 10992

Here, unlike in CREW the court has no reason to doubat there is an ongoing
investigationof individuals other thaRlaintiff. The governmentepeatedly anéxplicitly states
that an investigation is pending To the court’s knowledge, there have been no completed
prosecutions since Hardy signed his second declaration on May 17, 20d6cadid weaken the
agency’s eliance on Exemption 7(A)See idat 1097(stating that “Exemption 7(A) is temporal
in nature” and noting that “reliance on Exemption 7(A) may becornuated when the proceeding
at issue comes to a close’Nor has there been such a protracted passage of timetkece
govenment first learned of WikiLaks’ publication of classified material for the courtdoubt
whether anynvestigation of others might still be ongoin§eeHardy Decl.| 39 (stating that the
FBI “opened a criminal/national security investigation in thelgaltions in 2010 and maintains
[it] pursuant to applicable Attorney Gene@lideline$). CREW thereforesimply presents nen
analogous facts arbes not support Plaintiff's conti@am that Defendants have failed to establish
the existence of an ongoing investigation into persons other thauifllai

B. Defendants’ Categorical Withholding of Information

Next, Plaintiff argueghatDefendants have failed to justify thémategorical” approach to
withholding all responsive records. Pl.’s Crddst. at 1113, 15-18. Ordinarily, when an agency
invokes a FOIA exemption toefend thewithholding of information, it must “provide the
requestor with a description of each docateeing withheld, and an explanation of the reason
for the agency’s nondisclosureOglesby vU.S. Dep’t of Army79 F.3d 1172, 1176 (D.C. Cir.

1996). Such a documehy-document approach is neequired however,when invoking

2 Thecourtalso remanded the matter for the district court to determine “hewlisclosure of damnents relating to
DelLay would interfere with” any ongoing investigatioBee id. The court will discuss that requirement below.
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Exemption 7(A). Instead,[c]ategorical withholding is often appropriate under Exemptiok) .7 (
CREW 746 F.3d atl098 In this context, an agency may categorically withhold responsive
documents as long as it(1) defines its categories functionally; (2) condgca dommentby-
document revievand assigadocuments to the appropriate categaenyd (3) explairs how the
release of each category would interfere with enforcement progsedtih (citing Bevis v. Ded’
of State 801 F.2d 1386, 13890 (D.C. Cir. 1986). Additionally, the agency must define the
categories in a way that allows the court to “trace a rational link betWwe@ature of thdocument
and the alleged likely interference” with the investigati@nooker v. Bureau of Alcohol, Tobacco
and Firearms 789 F.2d 64, 67 (D.C. Cir. 1986).

Plaintiff argueghat the FBI hailed to meet those requiremeri®s’s CrossMot. at 18-
25, andasserts that the FBI's use of categories is “no more than an impbtenitganket’
exemption’ id. at 12-13. The court hasarefullyreviewed the Hardy declaratioasd concludes
Defendants havim fact satisfied the requirements fosing the categorical approach.

The FBI divided its investigative materials into two categories:
(1) evidentiary/investigativenaterials and (2) administrative materials. Hardy De§lf 45-47.
The FBI therreviewedand assignedatument typesito each category.ld. 145. TheFBl further
divided the two main categories intemaller subcategories Id. Y 4647. The
“evidentiary/nvestigative materidlscategoryincludesthree subcategories:(1) confidential
source statement&) exchangef information between FBI arather law enforcement agencies;

and(3) documentary evidence or information concerning documentaagmce. Id. §46. The

3 The FBI groupedhe records into document types, asserting that providiuhgramentoy-document description
“would underminethe very interests that the FBI seeks to protect under Exemp{fy.” Hardy Decl.| 42 see
Prison Legal News. Samuels787 F.3d 1142, 1149 (D.C. Cir. 2015). However, the FBI conducted a doelynent
document review to determine whettthere was any reasonably segregableaxampt information that could be
released. 2d Hardy Ded] 9.
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“administrative materialscategoryalso haghree subcategorie§l) reporting communications;
(2) miscelaneous administrative documerdad(3) administrative instructionsld. § 47.

The declaration then describé®mw disclosing each subcategory ioformation would
interfere withthe pending investigationld. 11146—-47;sce CREW746 F.3dat 1098(stating that
“It is not sufficient for the agency to simply assert that dssole will interfere with enforcement
proceedings; it must rather demonstratav disclosure will do sb (internal quotation marks
omitted). For examplethe declarationexplains thatrevealng confidential source statements
could subjectto retaliation or intimidation those individuals wlare cooperating with law
enforcementwhich in turn,could have a “chilling effect on the FBI's investigative efforgseh
and[on] any resulting prosecutions.ld. § 46. Further,Hardy states thatkleasing information
exchanged between the FBI and its law enforcement partners wowdgl‘tbe scope and focus
of the investigation; identify and tip off individuals of intdrés law enforcement; and provide
suspects or targets the opportunity to destroy evidence and altéetievior to avoid detection.”
Id. 1 46. Such predictive judgments of harm are entitled to deferesesCREW 746 F.3d at
1098, especially where, as here, the investigation concerns matteroélnsgécurity see Ctr.
for Nat'l Sec. Studies W.S. Dep't of Justice8331 F.3d 918, 9228 (D.C. Cir. 2003) (“Jusis we
have deferred to the executive when it invokes FOIA Exemptions 1 anwe 8we the same
deference under Exemption 7(A) in appropriate cases, such as th)s die court therefore is
satisfied that Defendants have sufficiently shown how disclosufigeatesponsive material will
interfere with its ongoing investigation.

Plaintiffs remaning argument isthat Defendants have not shown how releasing only
information concerning Plaintiff would interfere witts ongoing investigation of othersPl.’s

CrossMot. at 15-16. INnCREW the court stated thatassuming some individuals do remamder
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investigation, the relevant question is whether any of the resgorecords, which are primarily
about DeLay, would disclose anything relevant to the investigafitmoseindividuals” 746 F.3d
at 1099. The court then remanded the ¢asehe district court to determine “how disclosure of
documents relating to DelLay would interfere” with the ongoing ingasbnof others 1d. Under
CREW Plaintiff contends, Defendants must show how disclosure ohdaents relahg to Plaintiff
would irterferewith the agencies’ ongoing investigation of othePl.’s Cros$viot. at 15 (“The
Court cannot, on the basis of the FBI's Declaration, draw the caoeltisat the withheld records
are connected to, or would interfere with, the investigation of otapest from Ms. Manning.”).

Plaintiff's argument founders in light di¢ Hardy declarationsvhichsatisfy the demands
of CREW Hardy states that the FBI conductadiocument-bydocument reviewand “did not
locate any records that were exclusively about plaintiff.”"Haddy Decl.{ 10. He further attests
that, “to the extent that there was information about plaintiff in rectir@salso contained other
information, the FBI concluded that such information was not reasonably segredablevo
reasons. ld. “In some instances, disclosure of information about plaimtifecords that also
contained other information could reasonably be expected to adverfeelytaé investigation in
light of thecontext in which the information appears and the content of the inforniaid. In
other instances,rfformation about plaintiff was so comingled with other exempt infolonahat
it was inextricably intertwined and could not be reasonably satgéfpr release.”|d.

Affording the proper deference the FBI'spredications of harnrseeCREW 746 F.3d at
1098, the court finds that Defendants have sufficiently shownthieatelease of information
concerningonly Plaintiff would still interfere with theongoinginvestigation of others. The court
thus concludes that Defendapteperly used the categorical approach to justify their withholding

of records under Exemption 7(A).
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C. Segregability

Lastly, Plaintiff claimsthat Defendantdailed tomeettheir statutoryobligation to release
any “reasonably segregablenon-exempt material. Pl’s Cro$dot. at 18-25 (referencing
5U.S.C. 8§ 552(b)) The court disagrees.

An agency is “entitled to a presumption that [it] complied withdblggation to disclose
reasonablgegregable material. Sussmaj94 F.3cat1117. According to the Hardy declaration,
the FBI conducted a documeny-document review of all records responsivétaintiff's FOIA
request and concluded that there was no reasonably segregablexengst information.
2d Hardy Decl. 1 9-10. The FBI also considered“whether there was any public source
informatior]#] that could be released to plaintiffsuch as information pertaining to Plaintiff's
arrest, prosecution, gonviction—and ‘it concluded that in this instance, there was ntt.’y 10.

Plaintiff challenges Defendastassertions on two grounts.First, Plaintiff argues that
“the FBI conflates the 7(A) analysis with the segregalalitglysis’ Pl.’s CrossMot. at 22. More
specifically, she contends thtae FBI cannosatisfytheduty to segregat&@mply byshowingthat
a “categoryis exempt” from disclosurenstead, the FBinustreview each document witheach
category to determine whether anytamr of it is nonexempt. See idat 23-24 (dting Lawyers’
Commfor Civil Rights of San Francisco Bay Area v. U.S. DefpTreasury No. C 07259Q 2008
WL 4482855 (N.D. Cal. Sept. 30, 2008Pefendant responds that an agency invoking Exemption

7(A) “is not required to provide a documdmt-document seggability showing, as this would

4 Public source material consists of information that is publicly availableasucbwspaper clipping, press eeles,

and indictmentsFischer v.U.S. Dep’t of Justice596 F. Supp. 2d 34, 41 n.7 (D.D.C. 2009).

5 Plaintiff makes a third argument, but it is without merit. In short, sheeadghat the agency did not meet its duty
of segregatiorbecause the FBI offerechd information regarding who conducted the review, when that person or
persons did this review, and, criticalhypwthat person or persons conducted the review.” Pl.’s Regly Btaintiff

does not cite any authority, and the court knows of none, thaites@n agency to identify the person who conducted
the review, or that otherwise demands the specificity Plaaské of the agency.
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‘eviscerate the policy considerations that have led courts tdudnthat the government need not
provide such an index to show that its withholding=GfIA respnsive documents is justified
under Exemption 7(A).” Defs.” Reply at 10 (quotiRpbbins, Geller, Rudman & Dowd, LLP v.
SEG No. 3:14cv-2197, 2016 WL 950995t *9(M.D. Tenn. Mar. 12, 2016)).

The court need naleterminethe precise scope of an agghe segregation duty when it
invokes the categorical approach under Exemption 7(A) becansbe facts presentetie court
is satisfiedDefendants carried otiteir dutyhere. Againaccording to Hardy's declaration, the
FBI conducted a “documeilty-document review of all records containing information responsive
to both parts of plaintiff's request to determine whether there waseasonably segregable rRon
exempt information thatoauld be released to her” and “did not locate any such information.”
2d Hardy Decl. 1 910. That attestation, when combined withe presumption that agencies
comply with their duty of segregation, is sufficient to dem@tstDefendants’ compliance with
FOIA’s segregability requirementSee Dillon v. Dep’t of Justicd02 F.Supp. 3d 272, 2989
(D.D.C. 2015)(finding the FBI's segregability obligation satisfied when affidavit stated the
FBI could not segregate some materials because they werptareheir entirety under 7(A) and
the FBI “carefully reviewed” the remaining materials and determinednbadditional non
exempt information could be releaseBd)Bacco v. U.S. Dep’t of the Armn983 F. Supp. 2d 44,
65-66 (D.D.C. 2013) (finding thahgency met segregability requirement when it performed
document-bydocument review and Plaintiffs offered no evidence to rebut the asséntt it
produced all reasonably segregable matea#ffid in part, remanded in part sub nom. DiBacco v.
U.S. Army 795 F.3d 178 (D.C. Cir. 2015)

Second Plaintiff questios whether the FBI conducteslsegregation reviewat all given

the short timeframe in which it claims to have both revieweddsgonsive documents and denied
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their disclosure Pl.’s CrossMot. at 21. To support her claim, Plaintiff points out that the FBI
conductedts search for responsive records on the very same-Agyil 8, 2014—that it notified
her it would not be disclosinginformation pursuant to Exemption 7(A)See id. “Such a
timeframe,” Plaintiff argues, “does not allow for documbydocument or linéby-line review of
records for segregabl®pions, as required by law.Id.

Hardy’s second declaration provides a reasoned explanation for the&itisearch ah
response to Plaintiffs FOIA requesprior familiarity with the material Plaintiff requested.
Hardy explains that the FBI was already familiar with the types of re¢bad were responsive to
Plaintiff's request because it had previously reviewedtifi@atmationin response tanother FOIA
request 2d Hardy Decl. | 8 (citingelec. Privacy Info.Ctr. v. Dep’t of JusticeCriminal Div.
(EPIC), 82 F. Supp.3d 307 (D.D.C. 2018)):This prior knowledge and familiarity, along with
continued discussions with Special Agents assigned to this ipaeash, informed the decision
that no information could be segregated and released to plaintifipon®s to her requestid.
Thus, Hady concedes that the FBid not conduca documenby-document segregability review
beforeit notified Plaintiffthatit would be withholding all responsive recoytisit makes cleahat
the FBI did conducsuch areview “by the time ofhis] first declaration.”Id. § 9.

In the court’s view the better course would have befem the FBIto conduct its
segregability reviewbefore notifying Plaintiff of its decision not to disclose any recordshe
FBI's failure to do sphoweverjs not fatalto its defense Hardy’s declaration is entitled gwod

faith, and Plaintiff has natome forwardvith a sufficient‘quantum of evidence” to overcome the

5 In EPIC, the plaintiffsought records related toet government’s investigation intikiLeaks, specifically recors
regarding individuals who had demonstrated suppbntancially, on social media, or otherwiséor the
organization.Id. at 312.
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presumption that the agency complied withdiisy to segregate neaxempt material.Sussman
494 F.3d at 1117The court, therefore, is satisfied that the FBI conducted a segregeduigw.

D. In Camera Review

Plaintiff asks the coutb conduct arn cameraeview of the withheld materiaPl.’s Reply
at 7. The Court of Appealbas instructed district count®tto conduct in camera reviesaunless
unavoidable. Crooker, 789 F.2d at 67. An in cameraeview may be requiredvhen theagency
affidavit is insufficiently detailed othere is evidence of baditta on the part of the agency.
Armstrong v. ExedOffice of the Presiden®7 F.3d 575, 578 (D.Cir. 1996) Neitherof those
conditionsis presentere. Accordingly,the court declines to conduct an in camera review.
V. CONCLUSION

For the foregoingeasons, theourt grantsDefendants’™Motion for Summary Judgment
and deniesPlaintiff's Motion for Summary Judgment.A separate Order accompanies this

Memorandum Opinion.

A s

Dated: Januaryll, 2017 Amit P ta
Urifed States District Judge
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