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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

EVA MAZE, et al,
Plaintiffs

V. Civil Action No. 15-1806CKK)

INTERNAL REVENUE SERVICE et al,
Defendants

MARIE M. GREEN,et al,
Plaintiff

V. Civil Action No. 16-1085 (CKK)
INTERNAL REVENUE SERVICE gt al,
Defendants

MEMORANDUM OPINION
(July 25, 2016)

Plaintiffs areindividuals who failed to report offshore income in foreign accounts, to file
required documentation regarding these funds, and to pay the requisite amourd of taxe
associated with those fundster they were made to see the emwbtheir ways, each began to
participate in a voluntary program of the Internal Revenue Sef\lie&’) to begin to unwind
these errorsThe program in which they began to participate is now one among a family of such
programs designed to encourage delinquent taxpayeosrict their previous errar&ach of
these programs encourages participabipiproviding benefits to woulle taxpayers, as well as
replenishinghe public fiscPlaintiffs now seek injunctive and declaratory relief againstRise
and associated defendairtsonnection witithese programs, including a declaration that certain
rules regarding transitions beten two of thesprograms are unlawful; an injunction against the
enforcement of those rules; aagudgment that Plaintiffs can withdraw from one program and

enter another, contrary to the existing rules governing those programs.
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Before the Court iDefendants[9] Motion to Dismisdiled in the case captionddaze v.
Internal Revenue Servi¢&5-cv-1806)! Defendants first arguiaat this Court is deprived of
subject matter jurisdiction over this case as a result dintielnjunction Act and the tax
exception to the Declaratory Judgment.Aldteynext argueghat the United States has not
waived its sovereign immunity over the claims in this case because the obatais fo
enforcement decisions that are committed to agency discretion bydawU.S.C. §701(a)(2)
(Administrative Procedure Act inapplicable wheB)*agency action is comned to agency
discretion by law”)Upon consideration of the pleadinghe relevant legal authorities, and the
record for purposes of this motion, the Court GRANT&Sebdarg’ [9] Motion to Dismiss. As
explained further below, the Court concludes that it has no jurisdiction over this adigint of
the AntiInjunction Actand the tax exception to the Declaratory JudgmentPRwtrefore, the
Court does nateach Defendantargument that this case must be dismissed because
enforcement activities are committed to the agendiscretion by lawThis case is dismissed in
its entirety for want of subject matter jurisdiction under Federal 8uEvil Procedure

12(b)(1).

! The Court granted the partigsint motion to consolidat€ase No. 1%v-1806 Maze v.

Internal Revenue Servicand Case No. 16v-1085 Green v. Internal Revenue Seryice

Pursuant to the partiestipulation and the Court’s order granting the motion to consolidate, the
resolution of the motion to dismiss filen Mazewill bind all parties to this consolidated action.
Forthe remainder of this Memorandum Opinion, however, the Court only refers to the parties i
Mazeand tothe briefing that they filefor the sake of clarity.

2 The Court’s consideration has focused on the following documents:

e Defs! Mot. to Dismisg“Defs.! Mot.”), ECF No. 9;
e PIs.” Oppn to Defs. Mot. to Dismisqg“Pl.’s Oppn”), ECF No. 13and
e Defs! Reply in Supp. of Mot. to DismigsDefs. Reply’), ECF No. 14

In an exercise of its discretion, the Court finds that holding oral argument irctilois would
not be of assistance in rendering a decissa®el CvR 7(f).
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I. BACKGROUND
The Courtlimits its presentation of the background to kleg facts that are necessary for
the Court’s resolution of the fundamental issue presented in the pending motion: whether the
Court is deprived ofurisdiction over this action in light of the jurisdictistripping provisiorof

the AntiInjunction Act and in light of the tax exception to the Declaratory Judgment Act

A. Statutory and Regulatory Context

The United States tax system has a broad réafiably, ‘{tjhe United States income tax
system reaches all U.S. citizémecome no matter where in the world it is earneahjéss it is
expressly excepted by another provision in the Tax Cbdeogers v. Comm’r of I.R,S/83 F.3d
320, 322 (D.C. Cir.)gert. deniedL36 S. Ct. 369 (201%¢itations omitted)In order to
implement this systemsahe Supreme Court has noted, “our tax structure is based on a system
of seltreporting” United States v. Bisceglid20 U.S. 141, 145 (1975e¢e also FloriddBankers
Assn v. U.S. Dep't of the Treasury99 F.3d 1065, 1073 (D.C. Cir. 2015) (Henderson, J.,
dissenting)cert. deniedl36 S. Ct. 2429 (2016). Those reporting requiremematdoth detailed
and complex, anthey extend to certain foreign assets, ant®land incomesee, e.9.26
U.S.C. § 6048(c) (reporting required by United States baagés of foreign trustsps the
Supreme Court has further noted, “basically the Government depends upon the good faith and
integrity of each potential taxpayerdasclose honestly all information relevant to tax liability.
Bisceglig 420 U.S. at 145. In addition to depending on the hordsgich taxpayer, the system
includesanarray of civiland criminal penalties, including, but not limited to, accunatgted
penaltiedor the underpayment of taxaad penalties for failing to file certaraquired
documentationSee, e.g.26 U.S.C. 88 6046, 6046A, 6048, 6677, 6679 (failure to file penalties);

id. 86662 (accuracyelated penaltiesY.his scheme includes criminal penalties for willful



failures to comply with tax obligationSee, e.g., i 7201 (Any person who willfully attempts

in any manner to evade or defeat any tax imposed by this title or the paymerftgshaliemn

addition to other penalties provided by law, be guilty of a felony and, upon conviction thereof,
shall be fined not more than $100,000 ... , or imprisoned not more than 5 years, or both, together
with the costs of prosecutidji. id. 8 7206 (criminal penalties forillful false statements in tax
materials submitted).

The IRS engages in affirmative investigations of taxpayers suspdcsted-compliance.
However, in light of the limited resourcasailablefor such investigations, the IRS uses a
variety of voluntary disclosure programs to encourageaoonplianttaxpayers to come into
compliance wittthe applicable lanCommon to all such programs is that the IRS provides
certain benefits for taxpayers in exchafgevoluntary disclosure pursuantttee applicable
guidelines. Providing somigenefitfor voluntary disclosure-even belated-encourages
voluntary participation in those prograrhi.is several such programs, all with respect to foreign
assets, accounts, and incortigtare central to this case.

Two basic types of programs are at issue in this case: Offshore VolDisatgsure

Programg*OVDPs’) and Streamlined Filing Compliance Procedyfé&CP or* Streamlined

3 Taxpayers who are undergoing a civil examination or a criminal investigatioroteligible
for participation in such programSee, e.g.Streamlined Filing Compliance Procedures,
https://www.irs.gov/Individials/International
Taxpayers/Streamlineliling-Compliance-Procedures (last visited July 18, 2016); Offshore
Voluntary Disclosure Program Frequently Asked Questions and Answers 2014,
https://www.irs.gov/individuals/internationtaxpayers/offshorgoluntay-disclosureprogram
frequentlyaskedquestionsandanswers2012revised(last visited July 18, 2016).



Procedures”)To participate in the0120VDP,* which Plaintiffs enteredh taxpayeare
requiredto comply with the following requirements, among others:

o file eightyears of tax returns and Reports of Foreign Bank and Financial
Accounts(“FBARS);

e pay tax and interest faightyears; and
e pay accuracyelated penalties fagightyears.

Offshore Voluntary Disclosure Program Frequently Asked Questions angefsn2014
(“Revised 2012VDP FAQSs"), https://www.irs.gov/individuals/international
taxpayers/offshore-voluntary-disclosysesgramfrequentlyaskedquestionsandanswers2012-
revised(last visited July 18, 2016).

In returnfor full compliance with the applicable requiremetite IRS offers participants
the followingthree primary benefitsirst, with the exception of the accuramstated penalties
under section 6662(a) of the IntatiRevenue Code, a compromise ofpalhalties for which a
taxpayer may be liable by paying 27.5% of the aggregate value of theddzdayeignassets.
Id. This compromise encompasses “FBAR and offshore-related information retathgseand
tax liabiities for years prior to the voluntary disclosure peridd.”The compromise penalty,
which consists of 27.5% of the valaga taxpayéss foreign assets, is referred to as the

miscellaneous Title 26 offshore penalty. Secondthe IRS will not recommend to the

4 Those provisions were revised when the IRS announced the 2014 Streamlined Procedures.
When discussing the 2012/DP, the Court refers to th@VDP as revisedgiven that the revised
program is novat issue.

°> Defendants note that taxpayers under the ZINRP must pay any applicable failute-file
penalties under section 6651(a)(1) and faikorpay penalties under 6651 (a)(@) for eight
years. Defs Mot. at 8 n.3see alsdRevised 201DVDP FAQs, FAQ No. 7. But Defendants also
note that it is unlikely that such penalties would be applicable to Plaintiffs. Dlefs.at 8 n.3.
Accordingly, like Defendants, the Court does not discuss those penalties further.



Department of Justice criminal prosecution for any matter relating to tawmg@tianceor
failure to fileaReport of Foreign Bank and Financial Accouhtd. As explainedby the IRS,
participation in an OVDPgenerally eliminatgs] the risk ofcriminal prosecution for all issues
relating to taxnoncomplance and failing to file FBARSsfor past tax year®AR 170,FAQ No. 4.
Third, the IRS and the taxpayer sign a closing agreementhwbnstitutes a final settlement of
all matters relating to the disclosure period and tosypaor to the disclosure periodl.
Altogether these actions bar the IRS from taking action based on any tax deiyquthe
years before the eiglyear distosure period.
In 2014, the IRS introduced the 2014 Streamlined ProcedthiedRS explained that

“[t]he expanded streamlined procedures are intended for U.S. taxpayers whasédfaisclose
their offshore assets was naiiHful. ” AR 146.To participde in the 2014 Streamlined
Procedures, a taxpaysrrequired to comply with the following requirements, among others:

o file threeyears of tax returns arsik years of FBARS;

e pay tax and interest fohreeyears and

e pay a miscellaneous Title 26 offshore penalty equivalent to 5% of the
value of the taxpay&s foreign assets

Streamlined Filing Compliance Procedures, https://www.irs.gov/individualsiaitenat
taxpayers/tstaxpayersesidingin-the-unitedstates
(last visited July 18, 2016) (“2013treanlined Procedures (U.%)) A compromise

miscellaneousffshorepenalty payment isot required for non-U.S. resideng&eeU.S.

¢ Defendants state that, upon the completion of the requirements of the progrepayartavill
receive a nofprosecution letter from the IRS, whittey describe asssentiallyassurancérom
the Commission of the Internal Revenue that the IRS will not refer the matter tepgherent
of Justice for prosecution. Defslot. at 7. But Defendants do not point to angterialin the
record or any legal authority that shows that such tettex automatically issued. In any event,
this distinction is immaterial to the resolution of this case.
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Taxpayers Residing Outside the United Stdtps://www.irs.gov/individuals/international
taxpayers/tstaxpayersesiding-outsidéhe-unitedstateqlast visited July 18, 2016) (2014
Streamlined Procedures (Outside)h).return, these filings and payments serve as a compromise
for all penalties at involving willfulness for the three years covered by the prog&ea.id

2014 Streamlined Procedures (U.S.). However, the IRS can pursue the taxpageidieiated
penalties for all yearandfor willful FBAR penalties for all years, as well as etlpenalties from
theyearsprior to the three years subject to this progr&ee idThe Streamlined Procedures do
not involve any assurance regarding a decision not to refer the matter foratpnasecution—
asthe OVDPdoes—nor do they involve a final settlement agrent resolving tax issues
pertaining to prior yearsSee id.

Therelatiorship between these two programs is at the core of thisAdsmxpayer who
submits an OVDP voluntary disclosure letter pursuant to OVDP FAQ 24 on or after July 1, 2014,
is not elgible to participate in the streamlined procedurd®fk 151;see alsdtreamlined Filing
Compliance Proceduresttps://www.irs.gov/individuals/internationtdxpayers/streamlined
filing-complianceprocedureglast visited July 18, 201§) Streamlined Proedures Overviely.

“A taxpayer eligible for treatment under the streamlined procedures whotsubrhas
submitted, a voluntary disclosure letter under the OVDP (or any predecdskor®toluntary
disclosure program) prior to July 1, 2014, but whesdoot yet have a fully executed OVDP
closing agreement, may request treatment undeaptpkcable penalty termavailable under the
streamlined procedurésAR 151 (emphasis added)A taxpayer seeking such treatmelioes not
need to opt out of OVDP, but will be required to certify, in accordance with the instrsisiet
forth below, that the failure to report all income, pay all tax, and submit alreelgaformation

returns, including FBARSs, was due to neiHu | conduct? AR 151-52. Finally, the IRS would



consider a request for such treatnfentlight of all the facts and circumstances of the taxpayer's
case and will determine whether or not to incorporate the streamlined genaityin the OVDP
closing agrement.” AR 152.

In short, a taxpayer that entersOVDP after July 1, 2014—shortly after the 2014
Streamlined Procedures were introdueesl categorically barred froie Streamlined
ProceduresA taxpayer that hadlreadyentered at©VDP before that deaille, such a®laintiffs
in this casemaybe able to receive the favorable penalty terms of the Streamlined Procedures,
but must remain in th@VDP in order to do so. The Court will refer to this option, as do
Defendants, as tH8ransition Treatmerit.An applicant is not automaticalaffordedthe
benefits ofTransition TeatmentSeeTransition Rules: Frequently Asked Questions (FAQS),
https://www.irs.gov/individuals/internationgdxpayers/transitionulesfrequentlyasked
guestiongags(last visited on July 18, 2016)Transition FAQs). Among other requirements
for qualifying for this treatment, the IR$nust agree that the available information is consistent
with the taxpayeés certification of nonwillful conduct” Id. A taxpayeraffordedthe Transition
Treatment will only be requiceto pay the miscellaneous Title 26 offshore penalty required under
the Streamlined Procedures rather than the peragjtyred under th®VDP. Id. That is, for a
domestic taxpayer, only a 5% penalty will be required as opposed to the 27.5% penaltgdianda
under the 201®DVDP, as explained abové&here is no alternative path for a taxpayer
participating in arOVDPto leave such a program and enter the Streamlined Procedures on the
terms applicable to new participants in that program.

Lastly, the treatment gbarticipants in these several programs differs with respect to the
availability of criminal norprosecution letters. As noted above, under the OVDP, participants

can receivea criminal norprosecution letter, which provides assurancettfe@RS will not



referrelated tax matters to the Department of Justice forical prosecutionDef.’s Mot. at 7.
This benefit is not available under the 2014 Streamlined Proce&emesenerally2014
Streamlined Procedures (U.B) cortrast,the benefit of nomprosecution letters remains
availableunderthe Transition Treatment because the participagxsr exit the OVDP itself;
instead, they remain bouihg the rules ofhat program, except that they are eligible to receive
beneficial treanent regarding certajpenalties, as detailed aboBgeegenerallyTransition

FAQs.

B. Plaintiff s Claims and Relief Sought

Eachplaintiff’s claims emerges fromsamilar factual backgroundafter a number of
years of failing to report funds held in foreign bank accounts, gaattiff entered the IR'S
2011 or 2012 Offshore Voluntary Disclosure Progra@ompl. 11 82 (Eva Maze); 90 (Suzanne
Batra); 97 (Margot Lichtenstein). Each subsequently soughtlitectly enter'the 2014
Streamlined Procedures, and each was told that doing so was not patsii§i83-84 (Maze);
9192 (Batra); 9899 (Lichtenstein). Having received this response, they joined together to bring
this actionThe parties have nsuggested any material differences among the experiences of the

several faintiffs.

’ As Defendants have noted, Plaintiffs include contradictory allegations abainewRéaintiff
Batra entered the 2011 Program or the 2012 ProgtampareCompl. {1 (all plaintiffs
participated in the 2012 programvjth id. § 90 (describing participation of Batra in 2011
program). It appears that all references to Batra individually referticipation in the 2011
ProgramSeed. 1 90; PIS.Oppn at 4 (citing Decl. of William Sweeney at/f Ex. A);id. at 56.
It may be that Plaintiffsreferences to all of them participating in the 2012 program andhgeek
to exitthat program are simplifications or misstatemefise, e.g.Compl. 1 101-103, &juest
for Relief {D. In any event, these discrepancies are immaterial for the purposes fendiegp
motion because the programr®substantially similar. See Defsdot. at 13 n.5. The one
difference that the parties all note is that the 20¥DP required a payment of 25% of foreign
assets, while the 2002VDP required a payment of 27.5% of foreign asseé® id. PIs! Mot. at
13. But that difference has no effect on the result in this case.
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Based on these underlying allegatidaigintiffs furtherallege that te“IRS blocked the
Plaintiffs from withdrawing from the 2012 OVDP and entering the 2014 SFCP througbuay r
other than the Transition Rulédd. § 103.Plaintiffs thenclaim that they were harmed by the
IRS s“decision to deny Plaintiffs entry intbe 2014 [Streamlined Procedures] through any
route other than the Transition Rufekl. 104. Plaintiffs further claim théthe IRSs failure to
provide a direct method of entry into the 2014 SFCP imposed upon the Plaintiffs a greater
offshore penalty, exposure to additional civil penalties, increased filingsjrdelisparate
standard of review, and a longer case-review time (and thus attoie®s)sas compared to other
similarly situated applicantsid.

On the basis of this claim of injury, Plaintiffs claim that Defendants actions \dalate
provisions of the AdministrativerBcedure Act. First, they claithat“Defendants actions in
promulgating the Transition Rulegere arbitrary, capricious, an abuse of discretion, or otherwise
not inaccordance with lawId. § 106 (citing 5 U.S.C. 8§ 706(2)(A)). Second, they claim that the
“Transition Rules’'were procedurally defective because thegre contrary to the noticand
comment rulemaking requiremehtsf the Administrative Procedure Act@amwere“without
observance of procedure required by Tald. 9 107 (citing 5 U.S.C. 88 553, 706(2)(D)).

The Court presenis full the relief requested by Plaingfthrough the Complaint, as it
pertains directly to the legal question before the Colaintfsrequest:

A. A holding by the Court setting aside the Transition Rules as unlawful under 5
U.S.C. § 706(2);

B. Ajudgment by the Court that, under 5 U.S.C. § 706(2)(A), the Transition Rules
are arbitrary, capricious, an abuse of discretion, or otherwise not in accordance
with law, and are therefore invalid,;

C. Ajudgment by the Court that the Transition Rules did not comply with the
noticeandcomment rulemakg requirements of 5 U.S.C. 8§ 553, were without
observance of procedure required by law under 5 U.S.C. §706(2)(D), and are
therefore invalid;

10



D. A judgment that Plaintiffs may withdraw from the 2012 O\VfOD¥shore
\oluntary Disclosure Progranaind directy enter the 2014 SF(JBtreamlined
Procedures] where the IRS must treat them the same as any other 2014 SFCP
applicants;

E. An injunction prohibiting Defendants or their agents from enforcing the
Transition Rules;

F. An award of attorney$ees, costs,rad expenses in this action; and

G. Any other legal or equitable relief to which the Plaintiffs may show tHeesse
to be justly entitled.

Compl., Request for RelieTo summarize, Plaintiffs request (jydgments that th&ransition
Rules”were unlawful under the Administrative Procedure Act, (2) an injunction aitpwi
Plaintiffs totransferfrom one IRS voluntary program to another, contrary tdR&es existing
rules prohibitingsuch aransfer and (3) an injunction prohibiting the enforcement of the
“Transition Rules.” Moreoveif appears that Plaintiffs seek to rethenefits hat are available
only under the OVDPspecifically assuransérom the IRSregarding theeferralof mattersor
criminal prosecutiorfor past tax year€CompareDefs.” Mot. at 13 (noting receipt of non-
prosecution letterBy Plaintiffs)andDefs.’ Reply at3 (detailing benefits of non-prosecution
letters) with Pls! Opp n at20, 31 {ailing to relinquishof benefits of non-prosecution letter).
Finally, Plaintiffs never claim that they have paid all of the taxesp@m@ltieshey owe with
respecto all eighttax years relevant to thluntary programsansidered irthis casetheyonly

claim that theynavenow paid taxes fahethree yearsovered by the Streamlined Procedures

II. LEGAL STANDARD
“Federal courts are courts of limited jurisdictiamd can adjudicate only those cases
entrusted to them by the Constitution or an Act of Congkasiskonen v. Guardian Life Ins. Co.
of Am, 511 U.S. 375, 377 (1994). The Court begins with the presumption that it does not have

subject matter jurisdiction over a cakk.To survive a motion to dismiss pursuant to Rule
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12(b)(1), a plaintiff bears the burden of establishing that the Court has subjextjorettliction
over its claimMoms Against Mercury v. FQA83 F.3d 824, 828 (D.C. Cir. 2007). In
determining whether there is jurisdiction, the Court fitaysider the complaint supplemented
by undisputed facts evidenced in the record, or the complaint supplemented by undisputed facts
plus the court’s resolution of disputed fatSoal. for Underground Expansion v. Mine&83

F.3d 193, 198 (D.C. Cir. 2003) (citations omitted). “At the motion to dismiss stage, counseled
complaints, as well g&o secomplaints, are to be construed with sufficient liberality to afford
all possible inferences favorable to the pleader on allegations df$attles v. U.S. Parole
Commn, 429 F.3d 1098, 1106 (D.C. Cir. 2005AIthough a court must accept as true all factual
allegations ontained in the complaint when reviewing a motion to dismiss pursuant to Rule
12(b)(1); the factual allegations in the complaimtill bear closer scrutiny in resolving a
12(b)(1) motion than in resolving a 12(b)(6) motion for failure to state a Cl&imght v.

Foreign Serv. Grievance B&03 F. Supp. 2d 163, 170 (D.D.C. 2007) (citations omitted).

[l . DISCUSSION

Defendantsrgue that this Court has no jurisdiction over the claims in this case because
of the jurisdictionstripping provision of the Antinjunction Actand because of the analogous
tax exception to the Declaratory Judgment Act explained below, the Court agrees with
Defendants that this Court is depriv@durisdiction over this action in its entirety byose
statute. Thereforethe Court does not reach Defendaatternative argumerthat Plaintiffs may
not bring these claims under the Administrative Procedure Act because thigingder
enforcement regime is a matter committed to theé dRi&scretion as a matter of law.

Under tle Anti-Injunction Act, except as explicitly provided by the statute, “no suit for

the purpose of restraining the assessment or collection of any tax shalhite&mediin any court
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by any persori® 26 U.S.C. § 742&). “The Declaratoryjudgment Act likevsie prohibits most
declaratorysuits‘with respect to Federtdxes.” Florida Bankers Asa v. U.S. Deg of

Treasury 799 F.3d 1065, 1067 (D.C. Cir. 20X®)¥t. deniedl36 S. Ct. 2429 (2016) (quoting 28
U.S.C. § 2201(3) Two acts arécoterminous. Id. (citing Cohen v. United State650 F.3d 717,
730-31 (D.C. Cir. 2011(en banc)). Practically that meathsit the scope of the Anti-Injunction
Act governs the outcome of this case, and there is no need to refer to the tax exceptithreunde
Declaratory ddgment Act furtheiSee id at 1068“For simplicity, we will refer only to the
Anti—Injunction Act’); Cohen 650 F.3d at 7331 (“In this light, the case is greatly simplified.
TheDJA [Declaratory Judgment Actills outof thepicture because the scope of relief available
under the DJA is subsumed by the broader injunctive relief available undeiari-

Injunction Act]”).

“The manifest purpose of 8421(a) is to permit the United States to assess and collect
taxes alleged to be due without judicial intervention, and to require that theidgdgabrthe
disputed sums be determined in a suit for refugthochs v. Williams Packing & Nav. C870
U.S. 1, 7 (1962). “As the Supreme Court explained, the provision reflegptbpriate concern
about the ... danger that a multitude of spurious suits, or even suits with possible metisavoul
interrupt the free flow of revenues as to jeopardize the Natigctal stability.” Cohen v.

United States650 F.3d 5724 (quotingAlexander v Americans United Inc., 416 U.S. 752,
769 (1974) (Blackmun, J., dissenting))hilé¢ the AnttInjunction Act doesot bar all legal
claims pertaining to taxation, it does B#rose suits seeking to restrain the assessment or

collection of taxes.1d. (quotingBob Jones Univ. v. Simpal16 U.S. 725, 737 (1974)). Applying

8 Plaintiffs donot claim that this action falls underenf the statutorily enumerated exceptions
to the jurisdictionstripping provision.
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the Act“requires a careful inquiry into themedysought, the statutory basis for that remedy,
and any implication the remedy mhgve on assessment and collectidd. at 727;see also Z
Street v. Koskinery91 F.3d 24, 30 (D.C. Cir. 2015) (same). Upon careful consideration of the
remedies soughidy Plaintiffs, the basis for those remedies, and the implications for the
assessment and collectionurfpaidtaxes, the Court concludes that it has no jurisdiction over
this case and dismissie accordingly.

Defendants present three ways in which this suit seeks to restrain thenasséesxl
collection ofunpaidtaxes First, Defendants argue that, if Plaintiffs were permitteditectly
participate in the 2014 Streamlined Procedures, as they request, it wodilly diterfere with
the ability of the IRS to assess and collect accuralated penaltieand failureto-file penalties
which are treated as taxes under the AnfunctionAct. SecongdDefendants argue that, if
Plaintiffs were permitted to directly ganpate in the 2014 Streamlined Procedures, it would
result in the IRS being forced to compromise Plaintdtgstanding tax liability without
receiving eight years of tax returns and paymeiats required under the 2011 and 2012 OVDPs.
Third, Defendantargue thatunder the relief requested by Plaintiffs, if the IRS chose to
investigate whether Plaintiffs actually qualified for the 2014 StreamlinezbBuoes, the IRS
would be required to prove fraud before assessing additional taxes and pddeléadants also
emphasize that Plaintiffs setkretain the benefit of the non-prosecution letters that are issued
under the ODP, while also enjoying the benefits of the 2014 Streamlined Procedaores.
addition to presenting these three pathways through which the requested relief \staid the
assessment and collection of unp@ixes, Defendants argue that Plaintiffs have not suffered a
harm for which no alternative remedy exists and that, therefore témelant exception to the

Anti-Injunction Acts jurisdictioral bar is inapplicable.
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With respect to each of these purported effenttax assessment and collection
Plaintiffs respond that nored them constitutes a restraint on the 188bility to assess or collect
taxes Plaintiffs presenseveraladditional arguments in response. First, they argue that, because
they claim they have paid thiereeyears oftaxesrequired under the streamlined procedures,
there is nothing todssess or collect(They do not argue that they have pigxles for the five
earlieryearsencompassed liie OVDR.) Second, they characterize tA@ansition Rule$as a
procedural rule and argue that the Anti-Injunction Act does not bar a challeng##o s
procedural rule. Third, Plaintiffs argue that the requested relief would hi@timebe assessment
or collection of taxes because it would not bar the IRS from seeking tax payorezegdin
years that would not be covered by the 2014 Streamlined Procedaheding the five earlier
years that are covered by the OVDPinally, Plaintiffs argue that Ardinjunction Act is
inapplicable becausea&tiffs have nadequate alternative remettythe current litigation

The Court first considers whether this action seeks to restrain the assessowdlection
of unpaid taxes in the first instance. The Court agrees with Defendants that Elteeshe
Court turns to the question of whether Plaintiffs lack an alternative remedyrsaitchis case
falls intothat exception to the Antirjunction Acts jurisdictional barThe Court once again
agrees with Defendants that adequate alternative remedies deiblavaherefore, the Court is

deprived of jurisdiction over this action.

A. Restraint of Collection or Assessment dinpaid Taxes

As noted above, Defendants argue that three facets of the relief bgurjaintiffs
constitute a restraint on tlassessmerar collectionof unpaidtaxes. The Court evaluates each of

those facetsogether with Plaintiffsarguments that none of thefseetsconstitutes a restraint
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on theassessment or collection of tax€he Court then turns to Plaintifiadditional arguments

as towhy this case does nentailthe restraint of the assessmentollection of taxes.

1. PenaltiesTreated as Taxes

Certain penalties are treated as taxes for the purposes of tHajanttion Act aml of
the Declaratory Judgment Aétlorida Bankers Asa, 799 F.3d at 106 Because of its location
in the U.S. Code, that penalty is treated as a tax for purposes of thimpunittion Act?).
Defendants argue that this case seeksstrainthe assessment and collection of taxes
specifically taxes that are owed but as ofygpaid—because the relief it seeks would directly
restrain the IRS ability to collectertain penalties that are treated as takbe Court addresses
the impact of the requested relief on various types of penaltiemin t

Undersectbn 6662(a), an accuracgtatedpenalty of 20% is applicable to any
“underpayment of tax required to be shown on a return.” 26 U.S.C. § 6662(a). A provision in
Chapter 68 of the Internal Revenue Code provides that the penalties in that chapter, which
include the accuraeselated penaltiesre considered taxe® ny reference in this title tdax
imposed by this titl¢that is, the Internal Revenue Codilall be deemed also to refer to the
additions to the tax, additional amounts, and penalties provided by this chiaht®16665(a)(2).
In Florida Bankers Associatigrihe D.C. Circuit concluded that identical language in Chapter
68, Subchapter B, results in penaltiethiat subchapter being considered taxes under the Anti-
Injunction Act.SeeFlorida Bankers Asa, 799 F.3d at 1068. Because there is no basis to
distinguish between the language analyzed by the ©ir€uit in Florida Bankers Association
and the language in section 6665(a)(2), it is necessarily true that the agelatey penalties

Chapter 6&resimilarly considered taxes for the purposes of the Amtinction Act.
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As explained above, participants in the 2@\2DP must pay eightears of accuraey
related penaltiensofar as they arapplicable to individualax return¥ The miscellaneous Title
26 offshore penaltgoes noserve as aompromise fothese accuraekelated penaltieShese
requiremergremain applicable t®VDP participants who receive the benefit of the Transition
TreatmentSeeTransition FAQs, FAQ No. By contrastparticipants in the Streamlined
Procedures are not required to pay accuratated penalties; instead, the 5% miscellaneous
Title 26 offshore penalty serves as a compromise for alwilbiod penalties for the three years
in question, including the accuracselated penaltie®\s a result, Plaintiffsrequested relief
would bar the IRS from collecting accura®lated penalties for the three years covered by the
Streamlined ProcedureBecause the accuracglated penalties are considered taxes, the
inability of the IRS to collect these penalties constitutes a restraint on tssraes¢ and
collection of unpaidaxesand penaltiesMoreover, vith respecto the five yeargovered by the
OVDP but not covered by the Streamlined Procedtines,equestettlief would substantially
increase the difficulty in collectintpe unpaid taxes anEknalties. Specifically, whilthe IRS
would not be barred from collecting accuraelated penaltiest would not benefit from the
automatic submission of tax returns required utioe©VDP. The Court concludes thate
substantial increase in tladficulty in the collection of those penalties constitutes a restraint on
the assessment andllection of unpaidaxes as well.That is, for both of these reasons, the
requested relief constitutes a restraint on the assessment and colleatipaidfaxes.

In addition to the impadaif the requested reli@in the assessment and collection of
accuracyrelated penalties, Defendamdentify other penaltiethat would be affected by the
requested reliefAs described above, participants in the 20MDP are required to pay 27.5%

of foreign assets as a compromise for all penalties other than accel@eyl penalties that may
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be owed by théaxpayers. These penalties include faHtgdile penalties under section 6677 in
the following circumstances: for failure to file a return reporting a trarmsaeith a foreign
trust,see26 U.S.C. $048(a); for failure to file a return to repomvnership ina foreign trust,
seeid. § 6048(b); for failure to file a return for a foreign corporatgeeid. 8 6046; and for
failure to file a return for a foreign partnershseeid. 8§ 6046A As explainedabove, under the
Streamlined Proceduregomestictaxpayers are required to pay only a miscellaneous Title 26
offshore penalty of 5% as a compromisedlibipenalties, including these failutefile penalties.
In short, under the Streamlined Procedutaspayers compromise their penalties for a
significanty lower payment than under t@s/DP. °

The remaining question is whether the reduealde compromise of these several
penalties constitutes a restraint on the assessment or collection oAtbgéthe failure-to-file
penaltiedisted above are found in Subchapter B of Chapter 68 of the Internal Revenue Code.
Thereforethey are considered taxes for the purposes of thel@jntiction Act.Florida Bankers
Assn, 799 F.3d at 168 (considering penalties in Subchapter B of Chapté&c8)dingly, the
Court concludeghatthe substantiateduction in themountof the miscellaneous offshore
penalty—from 27.5% of assets under the 2012 OVDP to 5% of assets—in order to compromise
the falure-to-file penalties, amongthers, constitutes a restraint on #ssessment and collection

of unpaidtaxes?®

° Other tharthe several failuréo-file penalties listed above, Defendants have not identified any
specific penalties affected by the requested relief. Nor have theylpdoany basis for the Court
to conclude that those unidentified penalties should be treated as taxes underlije#ation

Act. With that in mind, the Court finds no basis to treat these unidentified penalteeses.

101t is immaterial that, undehe Transition Treatment, participants are able to compromise the
outstanding penalties for a miscellaneous offshore penalty of only 5% ofdteegrf assets. It is
yet unclear whether Plaintiffs would even quafibr the Transition Treatment. Yet, thegek a
judgment allowing them to exit the 20@/DP and to participatédirectly’ in the Streamlined
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In response, Plaintiffs focus on the FBAR penalty, arguing that it does not atenatiax
under the Antilnjunction Act.SeePIs! Oppn at 1215. But Defendants never argue that the
FBAR penalty in fact constitutestax. The impact of the requested relief on the 3R®Bility to
collect the FBAR penalty does not serve as one of the basbsfendantsargument that this
Court is deprived of jurisdiction over this actidnstead, there are other penaltespecifically
the accuracyelated and failur¢o-file penalties discussed abovéhratserve as the basis for
Defendantsargument. Plaintiffs never discuss those specific penalties, let alomethaguhey
cannot serve as a basis for depriving this Court of jurisdiction under thénfmtction Act.
Plaintiffs also focus on the miscellaneous Title 26 offshore penalty, whiclatbeg that the IRS
“made up’ But they are mistaking the naturetb&é miscellaneous penalty. It is not a new
penalty that the IRS inventgid is a label that the IRS developed to refer to standard pagment
required of taxpayers in order to compromise other statuttnégted penalties, including the
accuracy and failureo-file penaltiesin effect, it is a substitute for those other peieatBecause
those penalties are considered taxes under the Anti-Injunction Act for Homseaxplained
above, so too is theubstitutamiscellaneouditle 26 offshore penaltyzinally, Plaintiffs
emphasize that the IRS collects a miscellaneous pemalsrany of programs involved. But
that statement ignose¢he fact that the miscellaneous penalty is substantially reduced in size
under the Streamlined Procedures¥-of foreignassets—comparedo 27.5% under the 2012
OVDP.!! That reductioritself constitutes a restrainhdhe collection and assessment of unpaid

taxes.

Procedures. Compl., Relief Requested § D. Therefore, the relevant comparisonsso¢ss
between the 2010VDP, outside of the Transition Treatment, and the Streamlined Procedures.

11 The penalty is 25% under the 2011 ODVP. The reduction of that amountisoai86 a
substantial reduction and constitutes a restraint on the assessment andrcollectpaidtaxes.
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For these reasons, the Court concludes that the impacts of the requested relief on the
ability of the IRS to collect the accuracy and faitmdile penalties discussed here constitute a
restraint on the assessment and collection of unpaid taxes, depriving the Courtlictijumis

over this suit.

2. Submission of Tax Returns and Payments

Defendants next argue that allowing Plaintiffs to switom the 20120VDP to the 2014
Streamlined Procedwseavould restrain the assessment and collection of utgeed because the
IRS would only receive tax returns fibweeyears, rather thagightyears under the 2002VDP.

The Court agrees.

As explainedabove, participants in the 20@/DP, including the Transitioiireatment
under theDVDP, are required to fileightyears of tax returns and to pay the associated taxes.
By contrast, participants in the 208#reamlined Procedures are only required tafiteeyears
of tax returns and to pay the associated taxedetiimeStreamlinedProcedures, Plaintiffare
correct thathe IRS is not barred from seeking the tax returns for the previous five years.
However, the burden on thieS of taking affirmative action to ensure that those returns are filed
andthat the associated taxes are paigigher than the burden under the 2@\2DP, under
whichthe filing of eight years of taseturnsand the submission tdéx payments for all of those
years is a condition of participatioAs noted above, Plaintiffs have never claimed that they have
paid all of the taxes, interest, and penalties associated witivehgears under the OVDP that
are not covered by the Streamlined Procedures. Nor are they willing to utid&rggamination
with respect tahose five years—whicls required as aonditionfor exiting the OVDP See
Revised 201DVDP FAQs No. 51.Accordingly, Plaintiffs requested relief would shift the

burden to the IRS to collect the unptades, as well asnyassociated penalties and interésat
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aredue for thefive years that are not covered by the Streamlined Procedaestdingly, he
Court has little trouble concluding that relief allowing Plaintiffs to switch from arproginder
which eightyears of returns are filed to one under which ¢infgeyears of returns are filed

constitutes a restraint on the assessraedtollection of unpaidaxes.

3. Shifting Burden of Proof Regarding Willfulness

Taxpayers that qualify for the Transition Treatment within@MDP or directly enter the
2014 Streamlined Procedures must certify, under the penalty of perjury, thattdeepac-
willfully with respect to the related tax adi®s. SeeStreamlined Procedures (Overview);
Transition FAQsFAQ No. 6 (“[ Y]ou must provide to the IRS .a written statement in the
appropriate certification form that would be required under the Streah#ifieg Compliance
Proceduresigned under petts of perjury certifying their notwillfulness with respect to all
foreign activities/assets, specifically describing the reasons foaitbesfto report all inconig
Even though the requirement that taxpayers certifywitlifulness is common to therdnsition
Treatment and to direct participation in the 2014 Streamlined Procedures, théréa8nent of
this information is materially different. Applicatisrdo not automatically qualify for the
Transition Treatment. Rathéfplefore transitional treatment is given, the IRS must agree that
the taxpayer is eligible for transitional treatment and must agree that the avafiatofetion is
consistent with the taxpaysicertification of non-willful conduct Id., FAQ No. 7. In making
the determination adut whether to allow Transitional Treatment for a particular taxpdyer, t
IRS assesses thisformation along wittother informatiorsubmitted Id., FAQ No. 8. In short,
beforeOVDP participantscan receive the benefiof the Transition Treatmerthe participarg
must convince the IRS thtteir activity wasiotwillful. By contrastio enter the Streamlined

Procedures directly, the taxpayer must simply certify wolfuiness. SeeStreamlined
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Procedures (U.S.The returns filedire thersubject to auditing under the standiR&®

procedures, which necessarily plates burden on the IRS for showing willfulneSge
Streamlined Procedures (OvervieftiReturns submitted under either the Streamlined Foreign
Offshore Procedures or the Streamlined Domé3tishore Procedures will not be subject to IRS
audit automatically, but they may be selected for audit under the existing dectiose

processes applicable to any U. S. tax return and may also be subject to ,erificatedures in
that the accuracgnd completeness of submissions may be checked against information received
from banks, financial advisors, and other soutge8ccordingly, he relief that Plaintiffs
request—directly entering the 2014 Streamlined Procedures rather than being subject to
Transition Treatmertwould shift the burden to the IRS for finding willfulness before it could
levy associated taxes, penalfiaad interest.

Moreover, Defendants empiae that Plaintiff@rereceivingthe benefits of assurances
that the IRS will not refer them for criminal prosecutiamich ae only available under the
OVDP but not under th8treamlined FbceduresSeeDefs.! Mot. at 13. Yet, Plaintiffs havenot
agreed taelinquish these benefits, even though they sdakét’ entry to the Streamlined
Procedureswhich do not o#r the benefit o€riminal non-prosecutiotetters.SeePIs’ Oppn at
20, 31.

Plaintiffs argue that the burden of prdof willfulnessis establishedy statute and
cannot be modified by agency practice. But the statute sets the burden ddbprabifulnessin
the litigation contextNo litigation as to willfulness is involved here. Instead, what is involved is
two different voluntary disclosure schemes set up by the IRS. For directrenttige
Streamlined Procedures, the IRS has set up the scheme such that taxpaystgigseppon

certification of non-willfulness; they need not convince the IRS of their nofulmidlss before
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receiving the benefits of this program. Instaad, IRSmust establish willfulness before
assessing additional taxes, penalties, and interest that may not otherwisaibdeaiube
Streamlined ProcedureBy contrast folOVDP participantdo receive the Transition Treatment,
theymust convince the IRS, through the documentation they submit, of theilfoimess of
their conduct. This difference is significant because the additional effdrovo sonwillfulness
could easily hamper the IRS in its tax collection efforts, and becauaddi®nal burden on the
IRS of proving willfulness—a precondition to certain additional taxes and penaltestrains
the assessment and collection of thoseaithtaxes.

Plaintiffs are right that the two programs are established by the IRS.a8diathis
immaterial. Plaintiffsare seeig a legal judgment allowing them to switch from one of those
programs to the other contrary to the rules established for those progerags8 a greater
burden isplacedon the IRS under the Streamlined Procedures as compated ransition
Treatmenta judgment allowing Plaintiffs to be considered directly under the 2014 Stnedmli
Procedures necessarily restrains the assessment and collecinpaiotaxes.Therefore, the
Court concludes that theapact of the requested relieh the burden regarding willfulness is yet
anothermreasorthat this Court isleprived of jurisdiction over this suit undée Anttinjunction

Act.

4. Plaintiffs’ Additional Responses

In addition to Plaintiffsarguments addresg the three specific bases foefendants
claim that Plaintiffsseek to restrain the assessment and colleofitaxes through this suit,
Plaintiffs present several additional argumentasghy there is no restraint ¢ime assessment
or collection of taxes in this case and, therefore, why this case is not bathedAnti-

Injunction Act. The Court concludes that none of those arguments have merit.
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First, Plaintiffsclaim that they have paid thhreeyearsof tax, interestand penalties
required under the Streamlined ProcedufBisey never argue that they have paid all of the
taxes, interest, and penalties duetha eight years encompassed by the OVDR.}his basis,
they argue thathere is nothingdft for the IRS to collect and, as a restlie AntiIinjunction Act
is applicableFor this argument, they rely @ohen v. United Statem which the D.C. Circuit
sitting en banc concledi that theclaims in that casdid not ‘seek to restrain the assessment or
collection of any taxbecause, in partflie IRS previously assessed and collected the excise tax
at issu€.650 F.3d at 725The facts in that case bear no resemblance to those in the case before
this Court.In that casethe money [was] in the U.S. treastirgnd the legal right to it has been
previously determinetlld. Not so here. In support of this argument, Plaintiffs only state that
they have paid the tax, interest, and penalties that would be duethm8&eamlined
Procedures—that is, for three year8ut they never state that they have paid the taxes, penalties,
and interest for the previous five years, which are required to be paid under tH@\ZD@2
Plaintiffs are not simply seeking entry int@tBtreamlined Procedures, as if writing on a blank
slate; rather, they are seeking to transition fronrQR®P into the Streamlined Procedures.
Thereforetheentire eight years that are relevant undelQN®P are also relevant to the
guestion of whethdhis suit seeks to restrain the assessment or collectiompaidtaxes.

Because Plaintiffs haveeverclaimed let alone shown, that the “the money is in the U.S.
treasury,”id. at 725, with respect @l eightyears at issue, this argument fails.

Second, Platiffs argue that the Antinjunction Act does not apply to this challenge to
the Transition Treatment because it is a challenge to a procedural ridestifog between two
IRS programsOnce again, the cases on which Plaintiffs rely bear no resemblance to the case at

hand.In SeverSky v. Holderthe D.C. Circuit considered a challenge to the individual mandate
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of the Affordable Care Act. 661 F.3d 1, 9 (D.C. Cir. 20dlirogated by Nalt’Fedn v. Sebelius
132 S. Ct. 2566 (2012). The court held that the challenge was not barred by the Anti-Injunction
Act because thsshared responsibility payment” was separate and distinct from the individual
mandate and because the suit was aimed atdheéate, rather than at the payméhtin this

case, the relief Plaintiffs seek would directly restrain thesassent and collection of unpaid
taxes, as amply demonstrated above. It cannot be characterized as a challegyydatiory
requirements that bear no relationship to tax revenues or enforceidemmdeed, theSeverSky
court notedhat the Antilnjunction Act“bars suits that interfere with ancillary functions to tax
collection? Id. at 10. While‘[ m]andating the purchase of health insurance is plainly not such a
function; the voluntary disclosure programs subject to this suitaamaorethanancillaryto tax
collection.ld. Thereforetheyare encompassed within the jurisdictional bar of the Anti-
Injunction Act—unlike the challenge to the indiwidl mandate iseverSky So, too, Plaintiffs’
reliance orFoodservice and Lodging Institute, Inc. v. Regg0® F.2d 842 (D.C. Cir. 1987), is
wholly unavailing.In Foodservicethe D.C. Circuit concluded thathallenge to a regulation
imposing certain requirements on submission of data to assess compliance reifjuitements
was not barred by the Aniijunction Act.Id. at 846. The court reasoned tHafn its face, the
regulation does not relate to the assessment or collection of taxes, bui oS0 determine
the extent of tip compliance in the food and beverage indusdrylhis case could not be more
dissimilar. On their face, the rules challenged here pertain wholly togbesasent and

collection of unpaid taxes, not to any unrelated regulatory goals. For all efrdasons,

Plaintiffs argument that this caseaschallenged a regulatory command untouched by the Anti-

Injunction Actis wholly unsuccessful.
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Third, Plaintiffs argue thahat relief requested in this case does not restrain the
assessment or collection of taxes because the IRS is not prohibited frong $aeketurns and
payments from all eight years thvabuld be covered by the 200VDP. Once again, notably,
Plaintiffs neverclaim that theyhaveactually paid taxes and associated penalties for all eight of
those yearsT'he Court explained above why releasing Plaintiffs from the obligation to file tax
returns and pay taxes on the first five of those eights—and only requiring returns and
payments for the last three yearsonstitutes a restraint on the assessrapdtcollection of
unpaidtaxes. Plaintiffs offer three additional arguments why that is not theTcatiee exteh
the Court has not addressed these arguments above, the Court explains here why none of
Plaintiffs arguments are persuasive.

Plaintiffs present a cursory argument, with no legal support whatsoever efiead@nts
have somehow waived reliance on the Anti-Injunction Act because they createdtiptem
voluntary disclosure programs that are subject to dispute in this case. Tieteass for this
argumentDefendants created multiple disclosure programs, with distinct eligibility rules fo
each, as well as rules for thgbrid Transition Treatment. By doing so, they inwey waived
their ability to relyon the Antiinjunction Act to fend ofthis challenge, which is targeted at the
very gatekeeping rules that establish who may participa@é@chprogram.

Next, Plaintiffsargue that the D.C. Circuit and the Supreme Cloave foreclosed the
theory that the entire tax system should be considginglé mechanisirfor the purposes of
applying the Antilnjunction Act.Cohen 650 U.S. at 726 (citinglibbs v. Winn542 U.S. 88,

102, 104 (2004))This entire argument is inappéible because thgefendants have not pressed
an argument based arfsingle mechanismtheory. Insteadheyargue that there is no

jurisdiction over this case because it directly seeks to restrain the assessdeollection of
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unpaidtaxesAs explained above, the Court agrees with Defendants that the relief requested in
this case would restrain the assessment and collection of uapeg] and therefore, Plaintiffs
argument regarding a single mechanism theonyagposite.

Lastly, Plaintiffs rely on the Supreme Court’s recent interpretation of the Tax trganc
Act in Direct Marketing Association v. Brghl35 S. Ct. 1124 (2015), to argue &rarrower
meaning of the wordréstraing’ as used in the Antnjunction Act. This argumnt is unavailing
because the law in the two cases is different and because the facts are distimguishabl

With respect to the lavin Direct Marketing the Supreme Court was interpreting the Tax
Injunction Act,“which provides that federal district cosifshall not enjoin, suspend or restrain
the assessment, levy or collection of any tax under State’ l&v.(quoting 28 U.S.C. § 1341).
That case did not concern either the Anjunction Act or the Declaratory Judgment Act.
Indeed, although the Supreme Court explained that it looks to federal law for theeiatiéon of
the Tax Injunction Actid. at 1129jts analysis focused on tlspecificlanguage of th&ax
InjunctionAct, id. at 113233, which differs in material respects from the language dAiie
Injunction Act. Specifically, while the Tax Injunction Act forbids “enjang], suspend[ing] or
restrain[ing] the assessment, levy or collection of any tae, Antiinjunction simply forbids
suits“restraining the assessment or collection oftary 26 U.S.C. § 7421(a). For the Supreme
Court, it was important that the worde$train” kept corpany with “susperidand “enjoin” in
the Tax Injunction Actl35 S. Ct. at 1132. The Supreme Court explained that the words
“suspend and “enjoiri “ refer todifferent equitable remedies that restrict or stop official action
to varying degrees, strongly suggesting thestrain does the sameltl. Under the Anti
Injunction Act, the word restrairi keeps no such company and, therefore, no such inference

would be either possible or proper.

27



With respect to the factBirect Marketingconcerned a Colorado state law that imposed
notice and reporting obligations regarding sales taxes on certain retdilatsl128. The
Supreme Court concluded that the notice and reporting requirements were separatnand di
from the enumerated actions ohé[1] assessmenf?] levy or[3] collection of any taxand
therefore not subjetd the Tax Injunction Ac¢s jurisdictional bar that applies to such activities
Id. at 1131(alterations addedYhe Supreme Court concluded ttiregnotice and reporting
requirements merely inhibited, but did noe¢strain” the*assessment, levy or collection of any
tax.” Id. at 1133. Once again, notwithstanding Plaintifententions to the contrary, this case
could not be more different. As demonstrated thoroughly above, Plaintiffs seekivafieould
directly restrain the assessment and collectiaimpfidtaxes by presenting a challenge to the
eligibility rules for the IR voluntary disclosure program, which set out diffeisaitemes for
collecting unpaid taxes and associated penaliies by seeking a judgment allowing them entry
to a program from which they would otherwise be bardeect Markingis wholly
distinguishable and, accordingly, provides no basis to disturb the conclusion that this Court
deprived of jurisdiction over this case by the Ainfunction Act.

* * *

In sum, the Court concludes that, for all of the reasismissedbove, thicase
constitutes a suffor the purpose of restrainirthe assessment or collection of any.'t&6
U.S.C. § 7421(a). Therefore, if no exception to that rule is applicable, this Court is deyfrive
jurisdiction over this action. The Court now turns to Plairitdfgument that just such an

exception applies this case.
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B. No Alternative Remedy Available

The AnttInjunction Act“does not apply at all where the plaintiff has no other remedy for
its allegedinjury.” Z Street 791 F.3d at 31. As the Supreme Court explainé&burth Carolina v.
Regan the "Act’s purpose and theircumstances of its enactment indictitat Congress did not
intend the Act tapply to actions brought by aggrieved parties for whom it has not provided an
alternativeremedy: 465 U.S. 367, 378 (1984). “Put another walye*Act was intened toapply
only when Congress has provided an alternative avenue for an aggrieveld pagate its
claims:” Z Street 791 F.3d at 29 (quotingouth Carolina465 U.S. at 381).

Defendants identifywo alternative remedies that Plaintiffs qaumrsuespecifically,to
pursue a settlement with the IR®lependent of thestablishedoluntary disclosure programs
and, if those settlement talks fail,gay the full assessed liabilities and seek a refund through a
refund suit.That is, it is not necessary to participate in one of the programs established by th
IRS to pursue a settlement with the IRS. Although Plaintiffs seek the spetigicregarding
taxes and penalties that would be afforded them if they were allowestttiylenterthe 2014
Streamlined Procedures, they are not barred from seeking such benatfigh tbeparate
negotiations with the IRS outside the OVDPs in which they are currentitezhiSeeDefs!

Reply at 12. In short, as an alternative to the reesesbught through this action, Plaintiffs may
negotiate directly with the IRS.

If those negotiations do not yield the restitisy seek, Plaintiffs may avail themselves of
a second alternative opportunity to pursue these results. They can opt-out YDtReallow the
IRS to determine their liabilitilsy examination, pay the assessed liabiliteaslfile an
administrativeclaim for a refundor thedifferencebetween théiability determinedand the
amount that would be due under the Streamlined Proesdiithat administrativeefundclaim

is deniedthey may then file a refund suit in federal co8geRevised 2012 OVDP FAQs, No.
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51 (explaining opt-out process); 26 U.S.C. § 7422(a) (setting out conditions for fedemal suit f
refund).

Because Plaintiffare equipped witkhese alternative remedies, they do not face
circumstances like those faced by the State of South Carol#®auth Carolina465 U.S. at 380.
As the D.C. Circuit has explained,étauseSouth Carolina paid no taxesyias‘unable to
utilize any statutory procedute contest the constitutionality of [thax]. ” Z Street 791 F.3d at
29 (quotingSouth Carolina465 U.S. at 380) (alteration in original). In other words, the State of
South Carolina hado alternatives \watsoeverHere, by contrasthe taxpayers themselves may
engage in settlement negotiations with the IRS in order to pursue the reliefsinastantively
equivalent tahe relief they seethrough this suit. And, if any such attempts fail, they may
follow the procedure outlined above to pay the assessed liabilities and file a suérat ourt
for a refund.

Plaintiffs emphasize that they may maiwfile a suit in federal couifl) because they
have not been issued a notice of deficiency(@htiecausetheyclaimthatthey are noactually
seeking the refund of any taxes they have alrgatty—as theyclaimtheyhavepaid the amount
that would be required under the Streamlined Procedures. But once again they igheee the
years prior to those covered by the Streamlined Procedures that are hathightyear
framework of theOVDP. Plaintiffs have never claimed that they have paid all liabilities that
would be due on a full examination of all of those yeaggherduring the years in which the
respective taxes were owed or in the process of rectifying their prior.ddfmya examination
and payment of liabilities faall of those years, they could seek any refund compared to the
amounts that would be due undlee Streamlined Procedure®r as comparetb whatever

amount they claim they should be due under the applicable law. ThedGoalades that these
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remedies are both available and adequate with respect to the relief Blaggifin this court.
See Cohert50 F.3d at 733 (requiring an alternative remedy tcabdeduate”).

Because Plaintiffs possess adequadtiernative remedies to tlwarrent suit, the Court
concludes that this suit remains within the ambit of the jurisdigidpping provision of the
Anti-Injunction Act and, concomitantlyyithin the tax exception to the Declaratory Judgment
Act). Therefoe, the Court need not consider Defendaatgument that Plaintiffs have no legal
right to settlement terms offered to other taxpayers.

* * *

The details of the schemes at issue in this case are complex, but it is usleise toy
returring to the core of this casBlaintiffs claim that they have beérarmed becausihe IRSs
failure to provide a direct method of entry into the 2014 SFCP imposed upon the Plaintiffs a
greater offshore penalty, exposure to additional civil penalties, increased filing burdens, a
disparate standard of review, and a longer case-review time (and thus attdeesyas
compared to other similarly situated applicdn@ompl. § 107 (emphasis addedhd Plaintiffs
seek, through this case, a judgmaliawing them to participatin the 2014 Streamlined
Procedures under the same terms agpaticant who had not previously participated in another
related IRS voluntary disclosure progradeed., Request for Relief, . That is, they seek to
undo theallegedharm they claim was cau$éy their inability to enter the 2014 Streamlined
Procedures directlygreater offshore penalty, exposure to additional civil penalties, increased
filing burdens, a disparate standard of review, and a longer case-reviewrtthtbya attorneys
fees) axompared to other similarly situated applicdnig. § 107 .Notably, Plaintiffsnever
claim that they have paid all of the taxes and associated penalties owed undéeahof/ears

covered by the programs at issue in this ddséwithstanding Plaintiffsattempts to minimize
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the effect that this lawsuit would have on their bottom line and on the public fisc, they are not
simply bringing this lawsuit because theg philosophicallydismayed by what they claim was
the unlawful promulgation of the “Transition Ra” It is not simply thathey seek to have that
putativelegal wrong remedienh the abstracfThey are seeking fahatwrongto be remedied as

it applies to them, with all of the attendant effects on the taxes, penalties, angagtnents that
theymustmake to the United States Treasury via the IRS.

With that background, the question before the Cisusthether theinwinding of the
impactsalleged byPlaintiffs through the specific relief they requegbuld restrain the
assessment @ollection ofunpaidtaxes. Becausie Court answers that question in the
affirmative, and because Plaintiffs are not seeking relief for which thayddmave no adequate
alternative remedyhis Court is deprived of subject matter jurisdiction over this case by the
Anti-Injunction Act andoy the tax exception to the Declaratory Judgment Actordingly, the

Court dismisses this case for lack of subjeatter jurisdictiort?

IV. CONCLUSION
For the foregoing reasons, the CA@BRANTS Defendantq 9] Motion to Dismiss The
Court dismissgthis case for want of subject matter jurisdiction under Federal Rule of Civil
Procedure 12(b)(1)Yhis case is dismissed in its entirety.

An appropriate Order accompanies this Memorandum Opinion.

Dated:July 25, 2016
/sl
COLLEEN KOLLAR-KOTELLY
United States District Judge

12 As a result, he Court does not reach Defendaatiernative argument that Plaintiffs may not
bring this case under the Administrative Procedure Act because the challeregsesldnatters
that are committed to the IRSdiscretion as a mattef law.
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