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UNITED STATESDISTRICT COURT
FORTHE DISTRICT OF COLUMBIA

ALLENL.WISDOM,

Plaintiff,
V. Civil Action No. 15-1821 (JEB)
UNITED STATESTRUSTEE PROGRAM,

Defendant.

MEM ORANDUM OPINION

As Michael Scottvas admonishedn The Office, there is a lot more to bankruptcy than
just “declaring it loudly to coworkers Plaintiff Allen Wisdomknows thisfactall too well He
has beegoing througha bankruptcyproceedingoeforea federal court in Idahsince 2011 At
the outset of that actipthe United State$rustee appointed Jeremy Gugino to adhagrivate
trusteeon his case Wisdom and Guginohoweverguickly arrived atoggerheadsand,by the
close of 2013the formerhadfiled an adversary proceedimgainstthe latter who thenresigned
from his post

At issue in the present caaeFreedom of Information Act requaghat Wisdom
subsequentiodged with Defendantnited States Trustee Programacquireinformation
related tahis bankruptcy proceedingndGugino’s service as a trustedlaving been
unsuccessful in obtaining the material he sought, Wisdom broughir ¢hée action, in which
both sides now move for summary judgmeiithe Court concludeshat anissue of material fact
exists as to whethé@efendantonducted adequate seasim respons to theserequestand
properly relied on thexemptionscitedto justify most ofits withholdings The Court wil,

therefore Jargely deny both Motions.
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Background

To understand the present competingtiths requires a lengthlyackstory, which sets
forth the protractedbackandforth between Wisdom and the Agency over the scope and
processing of the FOIA requestsssue Afterthe Courtbriefly outlines the general agency
structure andhe factsthat gave rise to Wisdom'desire for these recordbie subsequent
sections march through thisocedural backgrounds it pertains to each of his inquiriesA final
section roundout theretelling with the partculars of what has occurred sineet was filed.

A. GeneralAgency Structure

The United States Trustee Progrdrmoused within the Department of Justiogersees
the administration of bankptcy cases and private truste&eeECF No. 14 Klotion) at3.
Sitting atopits structurethe Executive Gfice for the Lhited StatesTrusteegEOUST) provides
general policy and legal guidance tosteesand handis the Program’administrative functions,
including responding t&-OIA requests.d. at 4. EOUST, in furtherance of these dutieslso
promulgatesadministrative procedures fdret suspension and removal of bankruptiaystees.
See?8 C.F.R. $8.6.

Moving down the pyramida United States Trustée appointed by the Attorney General
for each federal judicial district in the countrgee?8 U.S.C. §8581(a). This Trustee, in turn,
establishes, maintains, and supervisespanel of privatérustees whadminister Chapter 7
bankruptciesn thosedistricts. SeeMot. at 4. The Trustedor Region 18works out of the
Regional Gfice in Seattleandoverses the judicial distrit of Idaho(among others)

B. Bankruptcy Proceeding

On July 12, 200/the Region 18 rusteeappointed Jeremy Gugino $&rve as a private

trusteeon its panel. Id. at 56 & Exh. R.



Around four years laterWisdomfiled a voluntary petition for relief under Chapteof7
the Bankruptcy Code in the United StaBzmkruptcyCourt for the District of Idahold. at 6
The Trustee accordingly,appointed Gugindo his caseld. at & The two menhowever, did not
work well togetherand,in December 2013, Plaintiffled an adversary proceeding the
bankruptcycourt against Guginoalleging thathetrustee had engaged in various forms of
misconduct in hanidig his case SeeECF No. 18 (Cros$/otion) at 6.

Shortly thereafter, on December 31, 20Gugino resigad from his position as a
member of theegion’s privatetrusteepanel SeeMot. at 6 & Exh. R.

C. FOIA Request 2012053

On March 19, 2015pver a year lateRlaintiff submitted a FOIA request EOUSTfor
15 categories of recortisat related eitheto his bankruptcy proceedingr to Gugino’s service as
atrustee SeeECF No. 141 (Declaation of Joseph Caril), § The requesstatedhat it
“pertain[ed] only to records located at the Office of the UnitedeStTrustee, District of Idaho”
and declaredhatWisdom waswiling to pay upto $450 inattendanprocessingees Seeid.,

Exh. Aat 24. That very same day, EOUST sent him a letter explaining thatbimsplex
request had been assigrteaicking number 20123053. Id., Exh. B.

A week later, he ageay followed up wth a longer letterthis timeaskingWisdom to
provide moredetails on vinat he was seeking to help it “accurately estimate all applicable fees
for search, review, and/or duplication of [the] requested recotds.Exh. C.at 1. Defendant
further explaired that due to privacy concerns, “most if not all of the [requestedprds relating
to [Gugino’s] trustee performance &ations [we]re likely to be withheldin part or in full under
FOIA exemptions' Id. Theletterneverthelessformed Wisdomthat hewould be responsible

for fees related to processitigeserecordsuness he chose twarrow his inquiry’s scopeld. at



1-2. The agencyfinally, requested that Wisdomonfirm thathis requestvas limited only to
records located at the Boise offiaad, in a footnie, explained that many of tihequested
documents wouldkely be held at EOUSTere in WashingtgnD.C. Id. at 2.

Plaintiff quickly respondedId., Exh. D. In his ownletter,on April 9, 2015 Wisdom
declined to narrow the scope of his requestdisagreed with the agency’s predictitdmat
certaindocuments wouldiltimately be exempt from disclosureld. at :2. Wisdom also
confirmed that his request focused only on records locstédte Boise office, but, in h®wvn
footnote, indicated thait did so because certain regulationgicated thathe documentke was
requesting are “intiated and/or generated by the District of Idalib.dt 3 & n.15. Hehen
hedged saying, “f for some reason, unknown to me, records requested were either iritjated
or generated by the Boise, Idaho office &g actually locatedlsewhere then the request for the
records would be for wherever locatedd.

A month later, EOUST respondduht it now understab the scope of 2018053 to
include “all records of any nature contained in [Gugino’s] oversight filenhether maintained
in Boise, Idahar other [USTP] offices.”ld., Exh. E To speed his recovery tife Boise
documents, howeveEOUSTrecommended that Wisdom agree to a-stag “roling release
protocol” Id. at4. The agencyunder this plajwoud first searctior and releaseecords found
in the Boise officefor his review, if he wished to proceed with more recoradsly thenwould
the agency gto a stagegwo search othe othe offices Id. EOUST concluded that this “two
stage method” would best enable Wisdom “to make a more informed decid@mhbether [he]
wish[ed] to narrow the scope of [his] search to just those recordsembtaom the Boise, Idaho
office” at a later dateld. The agency estimated as well that the fees forefeest wuld fall

around $224.56- well below Wisdom’'s previous commitment to pay up to $4ED.at 3. It



nevertheless asked him to please “let [the agency] knowheshtktis is acceptable” and to
provide prepaymentof thesefeesby June 8, 2015.d. at 4.

Wisdom adequatelgomplied, agreeingn May 11that the agency’s “consolidated
review of [his] request [wa]s accurdtandindicating that he “d[id] not object to the ‘roling
release’ protocdl Id., Exh. F. He alsattached a check for the adgarfee Id. at 2.

All cylinders seemed séa fire, then, but nce the agerncbegan the searchdiscovered
that the arhiving of certaintrustee reportfiad been done by date, rather thsutrustee. Id.,

Exh. G. EOUSTthusreached out to Wisdom a week latemform him that it would now take
significantly longer than the agenbgd originally estimated to weed out the reports related to
Gugino. Id. Defendantlso noted that the Boise office had confime@&@JSTin the
meantimethat some responsive reports weoasolidated in th&egion 18 Officewith reports
from otherfederaldistricts, meaningthatat leastsome of theequested documents woultbt be
located at the Boise officafter all Id.

Wisdom respondedo clarify that he was nateeking somef the difficult-to-sift reports
andto askfor an explanatiorof why relevantrecords might be located outside the Boise office
despite certaimegulations to the contranyd. The patiesworked out thee issusover the next
few daysin a further exchange emails and things again seemed to be on track for a reasonably
timely completion of the searchekl., Exh. H.

EOUST, indeed, thereaftgaroceeded to search for thecuments and inttialyreturned
Gugino’s check for $224.50 to him on the ground that it did not require advance payment for
searches that were projected to cost less than $25(Exh. |. By July 23, 2015, however, the
agency’s stagene search of the Boise offibad alreadyotakd 16.75 hours, thus yigld a fee

of $411.25. Id., Exh. Jat 2 The agencgent Wisdom motherletter requesting that heow



remit that amount by August 24, 2015 it would closethe processingof his request.id.
Wisdom timely sent inthe requested amourggain, although the government had still not turned
over any recordsld., Exh. K.

Nearly a month latem fact Wisdom had still heard nothing from the agency about the
documents he had requestdsdiustrated that he had yet to sesngle recordPlaintiff sent
another email to Defendamtsking it to let him know when his request, now pending for 167
days, would be completetht least” as to the first partd., Exh. L EOUST responded the next
day that it anticipated a partiadlease later that montid., Exh. M.

The agency, howeveagainfailed to produce anything on i@offeredtimeline. Well
over a montHater,on October 8Wisdom thusinquired anewabout the status of his requekd.,
Exh. N. Hereiteratechis previous complainthat the agencyg delayin producing recordwas in
serious breach of the “statutory time requirement in which to comply @lhase of the
requested documents” and asked that it either provide a reasoned basiefosdtsto give him
the documents or fastack their releaseld.

The verynext day,EOUST sent Wisdom partial stageonebatchof documents.Id.,

Exh. O. Thisinttial releasecontained58 pagessubject to redactions pursuantR@IA
Exemptions(b)(5) and/or (b)(6) Id. at 2. Over two months later, the agency seseeaond
stageone cropof 111 pages, again subject to redactions under various FOIA exemptions.
Exh. P. Two months lateon February 2, 2018he agency sent a thirdwhich it described aa
“final” —release ofedactedecords from its search of the Boise offidd., Exh. Q.

In a footnoteaccompanmg this final set of documentshe agency indicated that “for
administrative purposes only” it would considerstbstageone releasesi.e., the firsthalf of

his “bifurcated” 20152053 request-as the entiry of his FOIA request, but, should he “wish to



pursue the second part of [his] requetstwould prioritize that searchunder a new case number
as though it had beeaceived on March 19, 2013d. at 1 n.2. The agency further indicated
that it would apply the same fee rates to stesgetwo searchf he eleced to proceed with itld.
at 23. By this time, nearly a full calendar year had passed since Wisddrsulsiitted his
2015-2053 requestnd as discussed belowhis case had already befied.

D. FOIA Request 202003

Four days after the fir20152053 releas@/Nisdom submittedon October 13, 2015,
anotherFOIA request to the gencyfor any recordselated to therocessingof his 20152053
request.ld., Exh. S. He did so based on his belief that someone within the agency was
obstructing his access to the documentdidarequested.SeeECF No. 181 (Declaration of
Allen L. Wisdom), 126. In particular, héelt that the agency’s vacillationen the location of the
records, thepplicable exemptions, and thieesassociated with the search mightlicate
interferancewith his efforts to acquire more information about Gugino’'s service astér.|d.,
1926, 28. Theagency wrote back two days later, designating newFOIA requests 2016
2003 and, as beforelassifying itas complex. SeeMot., Exh. T.

Several monthsvent bybefore the agencfpllowed up with a call tdNisdom to disoss
his new inquirys scope 1d., Exh. U. This conversation wasmmediately memorializd in an
email from EOUST to Wisdonon January 15, 2016€or the express purpose afohfirm[ing]
what wediscussed and to ensure that [the agehay described accurately how [Wisdom
wished] to narrow [hisrequest'$ scope” 1d. In sum,EOUSTwould search for‘l) all
administrative processing notes in the Idaho office; and 2) any correspondencenltbévee
Idaho office and the EO about FOIA 262863 regardig the documents themselves; and 3) any

email or other correspondence such as reports showing the procedures E@Etgtd in



processing trecord as received from Idahdd. at 2. The search, however, would exclude
“[Executive Office}only, interral records discussing solely the application of exemfitiansl
“correspondence relating to communications with Assistant United tdtesey Fred Haynes
regarding” thislawsuit (discussed belowdver the agency’s actions in regardeguesf015
2053 Id. at 2. A day later, Wisdomrote back confirming thislescriptionwas “quite
accurate.”ld. at 1.

Plaintiff and the agencsglsonegotiated a further narrowing of this requast-ebruary
23, 2016, agaidocumentingtheir agreement in an email thaisdbm confirmed to be accurate.
Id., Exh. V. This time they agrdéhat the agency would look for “la} conversations between
any employee of the UST program located in the Boise, Idaho field office thind party,
regarding your 2012053 FOIArequest. Id.

A day later, EOUST confirmed that “[a]fter a reasonable search by the, Baého
office of their agency records, no records were located that appear tgameetquest for
information.” Id., Exh. W. In other words, the agency released no documents pursuant to this
second reques20162003

E. FOIA Request 2032033

OnFebruary 23-i.e., the same day that the part@@mmunicaed about narrowing his
20162003 FOIA request-Wisdom confirmed that he did “wish to go forward with the selco
phase [of 2012053] and obtain documents from thtberthan Eic] Idaho UST offices.”ECF
No. 24 (Opposition to MSJgupp. Exh. B. Over the next few day$et agencyhus wrote two
follow-up emails to Wisdomyreferringto his stagetwo requestsa “new” FOIA caseand

designating it a tracking number of 202@33 1d., Supp. Exh. C.



Wisdom immediately objectetd the agency’ sharacterizatiah of this asa“new”
inquiry via his ownletter on February 2&pecifically complaining thaits “unilateral]] re-
designatfion]” of his requestas unjustified when it was simply tipeeviously agreedpon
secondstage 020152053 1d., Supp. Exh. D. To support his position, Wisdoiuoted from
previous letters exchangbéetween himself and the exgcyabout theexpediencybenefits of a
roling two-stage procesdd. Henoted in particular,thatthe languagén these communications
of a“second stage” hardly implied the agency would consider the search teeharely “new’
requestat some futte point 1d. A few days later,ite agencyesponded bynsisting that his
request was indeed “newtfiough italsonevertheless continued to refer tad thesecond part
of his “bifurcated” 20152053 request Id., Supp. Exh. E.

On March 7, 2016Defendantcompleted its search other USTPoffices forresponsive
recordsandnotified Wisdom via email that it estimated a review of the discovdoedments
would cost him around $567.53 in goaid fees. 1d., Supp. Exh. G at 3.Within days, Wisdom
sent in the paymenand the parties worked out the exclusion of spotentially responsive
documents in an effort to reducmnecessary or duplicative costd., Supp Exhs. F & G.

On March 18, the agency sent Plainffd9 pages of redacted docursgoursuant to this
final request Id., Supp. Exh. I.

F. Procedural History

On October 23, 2015, shortlfter theagency'sfirst 20152053 releaseand Wisdom’s
submissionof request 2012003 (the one related to the processing of his first requiesfjed
the current actian SeeECF No. 1 (Complaint). In himitial Complaint, Wisdomalleged that

USTPhad unlawfully withheld and redacted documents relevant tas 2053 request and



intiated amulti-stage “roling release” scheda that violatedtheir mutualagreemento timely
turn over the documenis just twostages Id., 1123-27.

A little more than amonth later,on November 30Wisdom amended his Complaint to
reflect the agency’s continued failute produce further documents tormake afinal
determination on hi20152053 request.SeeECF No. 2 (Amended Complaint)He also added
a newclaim to challenge theagency’s tardy response tis B0162003 requestnoting that he
had heard nothing from the agency in over twenty days sitaelfirst assignedhatinquiry a
tracking number Id., 1128-35. In short, Wisdom effectively expanded theope of this action
to include the agency’s failure to produce documentsbfuih 20152053 and 2012003 within
the applicable statory timeframes provided bifOIA, as Defendant had turned over just one
partial release of 52053 documents at thpoint

After Defendant’s Answer, the Court set a briefing scheduld the agency made the
subsequenadditional releases discussed abovihe parties'Cross-Mtions for summary
judgmentare now ripe.

1. L egal Standard

Summary judgment may be granted if “the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment atex of law.” Fed. R. Civ. P.
56(a). A genuine issue of material factis one that would changeitit@me of the litigation.

SeeAnderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986) (“Only disputes over facts that

might affect the outcome of the suit under the governing law wil properijudeethe entry of
summary judgment.”). In the everit@onflicting evidence on a material issue, the Court is to
construe the conflicting evidence in the light most favorable to thenoeimg party. See

Sample v. Bureau of Prisgrd66 F.3d 1086, 1087 (D.C. Cir. 2006). Factual assertions in the

10



moving paty’s affidavits or declarations may be accepted as true unless the oppos$ing par
submits his own affidavits, declarations, or documentary evidence to tmargoiteal v. Kelly
963 F.2d 453, 456 (D.C. Cir. 1992).

FOIA cases typicaly and appropriatedye decided on motions for summary judgment.

SeeDefenders of Wildlife vBorder Patrgl623 F. Supp. 2d 83, 87 (D.D.C. 200Bjgwood V.

U.S. Agency for Inf’ Dev., 484 F. Supp. 2d 68, 73 (D.D.C. 2007). In FOIA sabe agency

bears the ultimate burden of proddeeDep’t of Justicev. Tax Analysts 492 U.S. 136, 148.3

(1989). The Court may grant summary judgment based solely on information provided in a
agency’s affidavits or declarations when they describedtdmeiments and the justifications for
nondisclosure with reasonably specific detail, demonstrate that theatitmrnwithheld

logically falls within the claimed exemption, and are not controvertedthgr econtrary

evidence in the record nor by eviderafeagency bad faith."Military Audit Project v. Casey

656 F.2d 724, 738 (D.C. Cir. 1981puch affidavits or declarations are accorded “a presumption
of good faith, which cannot be rebutted by ‘purely speculative claims about ttenegisand

discoverdility of other documents.””SafeCardervs., Inc. vSEC 926 F.2d 1197, 1200 (D.C.

Cir. 1991) (quotingGround Saucer Watch, Inc. IA, 692 F.2d 770, 771 (D.C. Cir. 1981)).

[11.  Analysis

Congress enacted FOIA in order “to pierce the veil of administrateecy and to open

agency action to the light of public scrutiny.” Dep't of the Air Force v. R&&® U.S. 352, 361

(1976) (quotation marks and citation omitted). “The basic purpose of F@dAeissure an
informed citizenry, vital to the functioningf a democratic society, needed to check against

corruption and to hold the governors accountable to the goverdetiri Doe Agency v. John

Doe Corp, 493 U.S. 146, 152 (1989) (citation omitted). The stdtuteprovides that “each

11



agency, upon any request for records which (i) reasonably describes such recapdsandde
in accordance with published rules . . . shall make the records promptblevad any person.”
5U.S.C. 8 552(a)(3)(A). Consistent with this statutory mandadeydécourts have jurisdiction
to order the production of records that an agency improperly withh8dsid. § 552(a)(4)(B);

Dep't of Justice VReporters Comnior Freedom othe Press489 U.S.749, 75455 (1989) In

making this determination, the court “at all times.must bear in mind that FOIA mandates a

‘strong presumption in favor of disclosure.Nat'l Ass’n of Home Builders v. Norter809 F.3d

26, 32 (D.C. Cir. 2002) (quotinBep'’t of State v. Rays02 U.S. 164, 173 (1991))Thus, in

order to satisfy FOIA, an agency must demonstrate both that it adequatediresefor
responsive records and that it turned over all such records not subject toia sgemiption.

As mentionedabove the @rtieshave now crossnovedfor summary judgment Before
addressinghe merits of these Mtions, the Courfirst takes up Defendar$ contentionthatwhat
the agency designated as request -Z0B3 should not be considerderebecause Wisdom did
not first administratively appedhat particular determinationThe sectioa that follow then
addressrespectively, whether the agerggupportivedeclarationscomport withthe Federal
Rules of Civil Procedure, the adequacy otlitee searchdsr responsive ecords its reliance
on sgecific exemptions to justifyits attendantredactions, andinally, its compliance with
FOIA’s segregabilty requirementsAt the end of the day, the Court determines that, for the
most part, USTP has nsufficiently dischargedts duty.

A. Exhaustion

Beforediving into the merits of tree Cross-Mtions the Court must first consider a
threshold issu¢hat could narrow the scopetbiatreview. In its Opposition Defendanbriefly

asserts thaRlaintiff's challengeto the20162033 release-i.e., 20152053 documentsthat were

12



located outsidets Boiseoffice —hasno purchasédiere because Wisdounlid notexhaust his
administrative remedies @ppeahg that particulardeterminationthrough the agency’s
proceduredirst. SeeOpp. at 1516. In support, the agencsummarily statethat it properly
classified 20168033 under a distinct tracking number when Wisdom informed it that skedi
to proceed witt20152053's second stage February 2016.1d. at 15. BeauseDefendanalso
later notified him when it released responsivecordsn March 2016that he had &aght to
appeakhatdetermination the agency contends that his failure to pursue such relief means he
“technically” failed to exhaustidrremedies a® those recordsld. at 16.

Administrative exhaustion of a FOIA requeist as the agency argyégenerally required

before fiing suit in federal couft Hidalgo v. FB| 344 F.3d 1256, 1258 (D.C. Cir. 200@)ting

Oglesby v. Dep't of the Army920 F.2d57, 61 (D.C. Cir. 1990)) (exhaustion requirement gives

agency opportunity to exercise discretion and expertise and develop factual oeszgpiart its
decision). This requirement, howeveis not jurisdictional andas a resultsisubject to
exceptions.Id. A plaintiff, in particular,need notadministratively appeal an agencyiROIA
determination wherbke has waitethetime specified bystatutefor a final responsand having
receivednone files suit in district court Oglesy, 920 F.2d a63-64. In that situation the Court
deems the requestter have“constructively exhausted hisdministrative remedies and allows

him to seek immediate reliéfo compel the agency’s resporisdd.; seealsoNurse v Secly of

the Air Force 231 F. Supp. 2d 323, 328 (D.D.C. 2002Dnce constructive exhaustion occurs,
[moreover,]anyavailable administrative appeal.e., actual exhaugin —becomegermissive in
the sense in which the term is used here; the requester may ipuositidis failure to do so does

not bar a lawsuit. Spannaus v. United States Dep't of Justice, 824 F.2d 52, 58 (D.C. Cir. 1987)

13



Wisdom met theseconstructiveexhaustionrequirementshere. To begin, Defendant does
not argue that he has not exhausted his claims with regard201%2053 requesit only
believesthat 20162033 should be treated separatefiet, if, as Plaintiff maintains, his 2016
2033 request is meretycomponent of 52053, therhe must have exhausted that as well.
Whether his is true is thus the question the Court must decide first.

Constructive exhaustion is determinedthg actiongor lack thereoflan agency has
taken by the timesuit is filed in the disict court. SeeOglesby 920 F.2d a64. As explained
above when Wisdom filedn October 2015, lon@fter the statutory timeframe for aneagy
determination had passed for reque&t52053, the requirement that he must first pursue an
administrative appeal with regard to that inquirgecame permissiveSpannaus824 F.2d at 58.
At that point in time, moreover, both parties plainly considerecdahd3oise documentsto be
partand parcel 020152053. SeeMot., Exh. E (acknowledging 204253 to include “all
records of any nature contained in [Gugino’s] oversight. flewhether maintained in Boise,

Idaho or other USTBffices’) (emphasis addedgee alsdxhs. J, O (referring to “the search”

rather tha “searches” in referencing documehtdd bothinside and outside Boiseffice).
Defendantin fact,neverindicated that it would considersgarch of other officess an entirely
newrequest untifour monthsafterWisdom filedthis case.ld., Exh. Q.

The agency’s unilateral and tandyclassification taken over Plaintiff'sactive protests
cannotstrip Wisdom of his right to judicial reviewof an alreadypending claim The purpose of
FOIA’s exhaustiorrequirement is not to tricknunsuspectingequestointo relinquishinghis
right to his day in courtout ratheto allow the agency an “opportunity to exerctsediscretion
and expertise on the matter and to make a factual record to support its dedBigesby 920

F.2d at 61.To preservehese legitimate ends, the agency easily cbalk soughtVisdomis

14



agreemento treat the second part of his bifurcated case as an entirely new reheast
proposed itdwo-stage search methodt did not do so.SeeMot., Exh. E. In such a case
Wisdom mightwell have refused to go along wituch a planas he was clearly hoping to get
the documents within something akin to #meedy timeframe requirdny the FOIAstatute

The agency subsequent actions, moreavalso bamanexhaustiondefense hereAs
discussed aboyavhen it created the0162033 designation for these recordsFebruary 2016
Defendantissured Wisdom thé#tis change wouldnhot alter his rights Id., Exh. Q at1 &.2 In
fact, it promisedhim that the classificationvould be usedolely forits own administrative
purposesand the request would still be prioritized as though it had been received asfear e
Id. Given that this caseas already pending by this time) accomplished teleavesreader
would have been haqgressedo divine thatDefendanintendedto retroactively shieldrom
imminent judicial reviewthis final outstandingportion of itstardy 20152053 determination
Finally, when a defendant has made theseicular representationsyhich reasoably would
have deterred a plaintiff from seeking administrative rexivathin FOIA’sattendanteadiines
for an administrative appedhecore purposes of FOIA’s exhaustion regmeuld not be
advancedy allowing the agency tihusavoid judicial review entirely.

On thespecffic facts of his case, thereforéhe agency has failed to show it has a viable
exhaustion defense tmy of Wisdom’s claims SeeHidalgg 344 F.3d at 12589 (explaining
FOIA exhaustion is a jurisprudential docgriprecluding review if “the purposes of exhaustion”
and the “particular administrative scheme” support such a HagCourt accordingly,wil

address abf Plaintiff’'s challengesto the agency’s responsiasthe sections that follow

15



B. Carili Dechrations

As mentionedabove in the FOIA context, the agenbgars the burden to demonstrate
that it has conducted a reasonable searckhan@ claimed exemption applies to any rectbad

it subsequentlywithhdds. Citizens for Responsibility& Ethics in Wash. v. Dep't of Justicé46

F.3d 1082, 1088 (D.C. Cir. 2014)t may carry thesburders by submitting affidavitswith
“reasonably specific detaithatoutline its actions and justificationgnd that‘are not
controverted by either contsaevidence in the record nor by evidence of agency badfaiith.

(quoting Larson v. Dep't of States65 F.3d 857, 862 (D.Cir. 2009)) seealsoOglesby 920

F.2d at68 (same for search)

In accord with thispractice,USTPrelies on two suchDeclarationsdrom Joseph Carili,a
trial attorney in EOUST who has been responsible for its FOIA compliaffoets since
February 4, 2016SeeCarili Decl., 1. Wisdommaintaings howeverthat the agency cannot
rely ontheseparticular Declaratios because they violaté-ederal Rule of Civil Procedure Rule
56(c)(4)s requirement that aedlaration be made based upon “personal knowled§e&Cross-
Mot. at 13. Carili cannot possibly have such knowledfpeut the search and applicable
exemptions, Plafiif asserts, as he did not take over these duties for the agency uhtifteel
those tasks were largely cpleted for tha=OIA requestsat issue hereld. at 1315. Wisdom
thus askshe Courtto strike mostsectionsof theseDeclarationsbefore proceeding with its
analysis Id. at 15.

In making this agument, howevelR laintiff misconstruesvhatRule 56mandatesn the
FOIA context. A FOIA declarantmay satisfythat rule’spersonaknowledge requirement'f in
his declaration, [he] attds} to his personal knowledge of the procedures used in handling [a

FOIA] request and his familiarity ith the documents in questich.’Madison Mech., Inc. v.

16



Nat'l Aeronautics &Space Admin., No. 92854, 2003 WL 1477014, at {®.D.C. Mar. 20,

2003) (quting Spannauy. Dep't of Justice813 F.2d 12851289 (4th Cir. 1987); see also

Barnard v. De’' of Homeland Secuyit 531F. Supp.2d 131, 138 (D.D.C2008) (“Declarants

are not required to participate in the search for recordslénrsay ighus acceptablfor FOIA

affidavits SafeCargd926 F.2dat 1201 see alsoCarney v.Dep't of Justice 19 F.3d 807, 814 (2d

Cir. 1994) (“An affidavit from an agency employee responsible for supervising a §€dkch is
all that is needed to satisfy Rule 56(e); there is no need for the agency toadtigalyits from
eachindividual who participated in the actual sedych

Carill, in this caseattests thatdis responsible “for agency compliance with [FOIA]”
and has “direct involvement in tipeocessing of responses to requests for access to [USTP]
records and information.” Carili Decl., 921 He also explains that higatements “are based
upon my personal knowledge, upon information provided to me in my official capacity, and
upon conclgions and determinations reached and made in accordance thergaiti§.2. In
others words, he has based his conclusions on information provided lby biiner agency
employees and his oweview of agency records.

While the Carili Declarationamight have provided thisecessaripformation in a more
direct and clear mannere.g., by using the ted-andtrue recitation of &amiliarity with the
documents in question* the languagehe hasised nonetheleggeserd a sufficient
approximation to satisfy Rule S6requirements here. The Courtcordingly, declines tstrike
these affidavitsas deficient andnay now proceetb consider whether the search procedures they

describe were adequate
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C. Search Adequacy

“An agency fuffils its obligations under FOIA if it can demonstrate beyonckmaht
doubt that its search was ‘reasonably calculated to uncover all relevantettetimValencia

Lucena v. Coast Guard80 F.3d 321, 325 (D.C. Cir. 1999) (quotihguitt v. Dep’t of State 897

F.2d 540, 542 (D.C. Cir. 1990)3ee als@teinberg v. Dep't of Justic@3 F.3d 548, 551 (D.C.

Cir. 1994). The adequacy of an agency’s search for documents under FOIA “is judged by a
standard of reasonableness and depends, not surprisingly, edactthof each case.”

Weisberg v. Dep'’t of Justicer45 F.2d 1476, 1485 (D.C. Cir. 1984). “When a plaintiff questions

the adequacy of the search an agency made in order to satisfy its FOIA rihguizsitual
guestion it raises is whether the searck veamsonably calculated to discover the requested
documents, not whether it actually uncovered every document ex@BalfieCard926 F.2d at
1201. To meet its burden, the agency nmiyssubmit affidavits or declarations that explain the
scope and methodf its search “in reasonable detaiPerryv. Block 684 F.2d 121, 127 (D.C.
Cir. 1982). If the recordhowever,leaves substantial doubt as to the sufficiency of the search,
summary judgment for the agency is not propdrclitt, 897 F.2d at 542.

For ease of reference, the Cotietkes up the adequacy thiese searchesand Carill’'s
Declarations in suppor in separate sectiororresponding to the three request numbers

1. 2015-2053

To remind the reader, the first request squigbi the Boise office L5 categories of
documents related either to Wisdom’s bankruptcy or Gugino’s service atea tEQUST
tasked theAssistant United Stas Trusteg AUST) for Region 18 with conducting search for
these documentsSeeCarili Decl, 124. The AUSTthenidentified seven employees the

Boise officelikely to have“knowledgé of the recordsincluding himselff, trial attorneys and
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paralegals assigned to Wisdom's bankruptcy case, and the bankruptcy analyaedas
trustee overght 1d., 126. These employees subsequers®arched the Boise office’s shared
computerdrive, the Region 18 sharedmputerdrive, their own individualhard drives, and their
personahard drives stored on thecal Boiseserver for the terms: “Gugirio,' Wisdom,” the
relevantbankruptcy case numbers, and “blanket bonid.; 1125-27. An enployee also
manually searchedrardcopy trusteeoversight file but did not search any hard copies of the
bankruptcy case files, #sose were no longer locatedtire Boise office.ld., 27. Any
documents located e search were then senBOUST for processingld., 128.

While theCourtunderstands this declaration to imply that the agstroyeto be
thoroughin its efforts, therecountingof its search is facially flaweghder this Circuit's caselaw
To satisfy the dictates ¢fOIA, Defendantnust, at a minimum, “aver that it has searcied

files likely to contain relevant documentsAm. Immigration Council v. Dep'¢f Homeland

Sec, 21 F. Supp. 3d 60, 71 (D.D.C. 2014puoting Am. Immigration Coungcil 950 F. Supp. 2d at

230) (emphasis addedis the D.C. Circuit explained i@glesby while an agency need not
search every one of its record systems, a “reasoni@idiled affidavit . . . averring that all files
likely to contain responsdy materials . . . were searchad[hecessary to afford a FOIA
requester an opportunity to challenge the adequacy of the search and to allowidhealist to
determine if thesearch was adequate in order to grant summary judgment.” 92atFe2d
Where the governmenas it has here, fails to makech an attestation, courts have
typically found that an issue of material fact exists as to the adequétty sfarch. ldefferson

v. Bureau of Prisons, No. @8, 2006 WL 3208666 (D.D.C. Nov. 7, 2006), for example, the

court found the FBI's search inadequate because its declaration did nothaivine FBI

searched all files likely to contain responsive recordid.’at *6; see alsaBonaparte v. Dep't of
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Justice 531 F. Supp. 2d 11822(D.D.C. 2003 (same)Maydak v. Dep't of Justice3&2 F.

Supp. 2d 316, 326 (D.D.C. 2005) (same).

Defendant, likewise, hdsiled tomeetits burden herdn fact,USTPmakes only vague
avermentghat it assigned the official “responsible for the maintenance aéadirds held in the
Boise Idaho office” to spearhead #®archthathein turnidentified “the search locations where
the records may be located,” ahdt his office maintaired “both hard copy and electronic files
of bankruptcy case files, system of records JUSTICEAO@&T Bankruptcy Case Files and
Associated Records and trustee oversight files, system of recordsCEJSET-002
Bankruptcy Trustee Oversight 8&ds.” Carili Decl., 1124-26. Theagency never poeeds to
declarethat the AUSTor other employeesitimately searcheéeveryhard copy and electronic
system that might contain responsive documeTitss attestation, as a result, simgipes not
pass musterSeeOglesby 920 F.2d at 68 (finding search deficient notwithstanding agency’s
assertion that “a search was initiated of the Department record systsinfkely to contain the

information which had been requested”); Am. Immigration CqudilF. Supp. 3d at 71

(deeming declaration inadequate despite agency’s claim that it searchifidéise“most likely
to possess records responsive to [Plaintiff’'s] request”).

In the absencef anaffidavit containing the specific declaratidhatthe agencyearched
all locations likely to contain responsive documents, the Cowrstconclude thaa genuine
issue of material fact remains as to whether the agency conductedqaatadsearch in regard to
stageone ofrequest 2012053

2. 2016-2003
For largelythe same reason, the agency ale notdemonstrate that it adequately

searched for documents relatedM@dom’s second FOIA requesthich, as a remindersought
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documentspertaining toDefendant’'searlier processing of 2023053 This time,Carili explains
only that"EOUST determined that the responsive records would be located in the” Boise office
that it assigned the same AUST to conduct the search, and that he deteinadiitiesl same

seven employees “had knowledge of the records requéestedli Decl., 1744-46. Hethen
summarily states that each of these employees “verified that the office dithwetany records
responsive to the requestld., 1 46.

As should be cleathe agencynustattesthat it searcédall of the places likely to
contain documents pertaining Wlisdom’s requestSeeOglesby 920 F.2d at 68 Ths time,
however, the agenay alsodeficient innot describingthe scope and method of its seairtlany
sort of“reasonable detail. Perry 684 F.2d at 127Indeed, no mention at all is madewhat
these employees searchemnt hav theydid so. USTPalsofails to explain why it believed that
responsive documents could not be found outside the Boise, affiea though/Nisdom
specifically asked for communications betweenBb&e office andthird parties SeeMot.,
Exh. V. Itis logical to assume that, even if the Boise office did not maintiords of such
communications, other departments in the agency that were party to the camnsensight
have done so. The record, moreover, contains no indication, as recounted abbVisdtrat
ever abandoned his request for documéattatedoutside Boisdn regard to 2012003

As a result, there remains a genuine issue of material fact as to the adednscy of
search, too

3. 2016-2033

To complete its final search for records respontn@d/isdom’s 20152053 request, but

this time in locations other than the Boise offices #lgency followed a similar path to that

described above. It first “determined that the responsive records magabedin the” Region
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18 OfficeandEOUST Office of Oversight.SeeECF No. 241 (Supplemental Carili

Declaration), M15. For the documeastlocated in the Region 18 Offictie local official in charge

of coordinating the oversight of the panel trustees “determined that any respmmtiveents

held [in that office] would be duplicative of the documents provide@spanse to EOUST FOIA
2015-2053 from the Boise office.ld., 116. The agency thus describes no search at all that took
placeof records in this office.While there may be some cases wheraearclis necessary
because any such effort would clearly be duplicative,agleacynever explains in sufficient

detail why that would bsoin this instance.Suffice it to say, then, that no search of this offite

all wasplainly not an adequate search here.

USTPdid, howeverat least conduct a search of @dfice of Oversight But, again,

Carili merely lists a variety of haiclopy and electronic resources maintainecE@)JST. See
Supp. Carili Decl., 18. He therstates that, after reviewing the request, thieiaffin charge of
such record&dentified the search locationwhere the records may be located” as an office
shared driveuser home drives, and the haapy trusteeoversight files. Id., 1918-19. This
official then conducted a “search” of thdseations and sent the responsive documents to
EOUST officials for processing.Id., 1120-21.

As should be obvious kyow, this final searcthusagainfails to desche with
“reasonable detail’ an effottis Court could determine “was reasonably calculated to discover
the requested documeritsSafeCard926 F.2 at 1201. Not only does theagency'sdeclaration
not asserthat itsmethod might have been expected to turnaljrelevant documents, dlso
never detailsany search termsr methodshat were useah regard to either office that wa
searched In fact, it appears that no search for any responsive documents even cattheed

Region 18 Officewhich the agency itself had determined should possess such records
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To sum upthe Court concludes that, for tfiest two FOIA requestsat issue in this case,
a genuine issue of material fact exists as to wheitleeagency’ searchor responsive
documents waadequate While the government’s Motioms to the seardhils because it has
not properly described its searcHeljntiff's summaryudgment Motion as to the search
ikewise falls short, as it remains unclear whether the seatftdimselvesvere inadequate or
justinadequately explained by thevgrnment. USTP, accordingly, must either supply a
sufficient declaratin or conduct a new search. As to the final 22083 requesthe Court
concludes, based orthe agency’s own representatiptisatits search was inadequate ahdt
Wisdom is thus entitled to summary judgement onlithised score. In other words, EOST
must renew its search as to these last records.

D. Exemptions

Next up arghe numerous redactions made by the agandytheFOIA exemptions it
citedin justification — primarily Exemptions5, 6, and 7(E The Court takesp eachin turn
below.

Beforedoing so, however, it bears noting that Plaintiff spends a good deal of tinge in hi
CrossMotion and Replydiscussing various exemptions that the agency either did hatrrer
thathe ultimately concludebe is not interested in challengingee, e.qg.CrossMot. at 23 (after
discussing Exemption 7(C), recognizing “Exemption 7(C) is not at issue)heéngdarticular, he
expressiywaives any chalenge to the agency’s reliaoneexemption 6 to redact diredial
telephone numbers for its employees andExemption 3 for redactions wahrious taxreturn

documents.ld. at 25 As a result, the Court will not examine thgssrticular withholdings
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1. Exemption5
Exemption 5 applies to “inteagency or intreagency memorandums or letténat would
not be available by law to a party other than an agency in ltigation with the &géndyS.C. §
552(b)(5). In other words, under Exemption 5, an agency may withhold from a FOIAeque

any “documents[] normally privieged in the civi discoyecontext.” NLRB v. Sears, Roebuck

& Co., 421 U.S. 132, 149 (197%ee alsdJnited States v. Weber Aircraft Cor@d65 U.S. 792,

799 (1984). This exemptiothus encorpasses three distinct categories of information
deliberativeprocess priviegeattomeywork-product priviege,and attorneiclient priviege.

SeeAm. Immigration Council v. Dep't of Homeland Se®@05 F. Supp. 2d 206, 216 (D.D.C.

2012). USTPhere relies dg on the first two, which the Court will yetagain addressn turn
a. DelberativeProcess Priviege
The deliberativgprocess priviege shields internal agency “advisory opinions,
recommendations and deliberations” in order to “protettig decision making mcesses of

government agencies.Sears, Roebuck & Co421 U.S at 150 ¢itations omitted). To qualify

under this privilege, a record must meet two requirements. Firsisitlve predecisionati.e.,

“antecedent tane adoption of an agency polityJordan v. Dep't of Justic&91 F.2d753, 774

(D.C. Cir. 1978)(en banc) (emphasis omittedgverruled in part on other groundSrooker v.

Bureau of Alcohol, Tobacco & Firearm870 F.2d 10511053 (D.C. Cir. 1981) ¢n banc). Even

when an agency subsequently makes a final decision on the issue discussecdomdithee

record remains predecisional if it was produced before that finaliatecBeeFed. Open Mkt.

Comm. of Fed. Reserve Sys. v. Merdid3 U.S. 340, 360 (1979)Second, a record must be

deliberative —i.e., “a direct part of the deliberative process in that it makes recomnugsdat

expresses opinions on legal or policy matteisdughn v. Roserb23 F.2d 1136, 124(D.C.
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Cir. 1975). ‘A document that does nothing more than explain an existing policy cannot be

considered deliberative. Public Citizen, Inc. v. OMB598 F.3d 865, 876 (D.C. Cir. 2010).

Based on these distinctignsExemption 5properly construed, calls for disclosure of all
opinions and interpretations which embody the ageneffective aw and policy, and the
withholding of allpapers which reflect the agensygroup thinking in the process of working out

its policy and detrmining what its law shall be.Sears, Roebuck & Co., 421 U.S. at 153

(cttation and internal quotations marksitted). A “strong theme” of this Circuit’'s decisions on
the deliberativeprocess priviege, moreovethas been that an agency wil not be permitted to
develop a body of ‘secret lawysed by it in the discharge of its regulatory duties and in its
dealings vith the public, but hidden behind a veil of priviegechuse it is not designated as

‘formal,” ‘binding,” or ‘final.”” Coastal States Gas Corp. v. Dep't of Ene@jy7 F.2d 854, 867

(D.C. Cir. 1980). In other words, an agency may not agasbrds as pdecisional whethey
actualy convey what the agency’s policymakers have deciedid. at 868 €xplaining “a
document from a subordinate to a superior official is more likely to be sedad whie a
document moving in the opposite direction is enlirely to contain instructions to staff
explaining the reasons for a decision already made”).

Citing this priviege, EOUST defends its withholding of two typesimifa-agency
records hereAs tothefirst category-which contained information about how Gugino should
be evaluated as a truste¢ghe agency explains only that it determined these documents would
“dampen the ability of the [agency]'s employees to have open and frank discussonaliynt
and with thetrustee regarding trustee performance.” Carili De@0.1The agency does not

explain how these documents were “predecisional’ or, in fdwtherthey weredeliberative in
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the sense of beindesigned to work towarithe crafting ofanagencypolicy or action Nor does
Defendantite to whom or fromwvhom thesedocuments were sent.

Basedn this scaninformation aloneand bearing in mindthe strong policy of the FOIA
that the public is entitled to know whtst government is doing and whylie Cout cannot say

that these redactions were propeCoastal States Ga617 F.2d at 868see alsdMead Data

Cent., Incv. Dep't of Air Force566 F.2d 242, 258 (D.C. Cir. 1977 An agency cannot meet

its statutory burden of justificatiofunder Exemption 5by conclusory allegations of possible
harm.”). If, for examjie, the redacted informatiomerely summazes the relevantfacts or

agency policiesused teevaluatetrustees, the priviege would notlikely bejustifiable here See,
e.g, Public Citizen 598 F.3d at 876 (“[A]gencies must disclose those portions of predecisional
and deliberative documents that contain factual information that does notbigevéaeal the
government's deliberations.”) (citati@mdinternalquotation mark omitted) Indeed, aleast

one of the withheldbageswhich Plaintiff has provided, appears to bpexformance revievef
Gugina SeeCrossMot., Exh. Jat 9 Several courts have found that sueviews are not
deliberative, though they may be pgexsional, and thus not subject to the delbergpracess

priviege. See, e.gMcGrady v. Mabus635 F. Supp. 2d,8819 (D.D.C. 2009);see also

Cowdery,Ecker & Murphy, LLC v. Deg’of Interior, 511 F. Supp. 2d 2121820 (D. Conn.

2007) The agency provides no reason here to think its evaluateomshow different.As a
resulf it has not metstburdento justify these withholdings.

The agency’s defense of its second seledberativeprocessredactions farelitle
better This time, the agey states vaguely th#fte withhelddocumentscontaindiscussions
about how the Trustee should hand@mplaints biag madeby the publicabout Gugino’s

demeanar SeeCarili Decl., 29. Again, no mention is made about to whom or from whom the
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documentswere sent.ld. No further description, in fact, is providexkcept this briektatement
Should the documents direct a formal agency policy from a supervisor to & iafieout what
should be done to respond to these complaints, the priviege woukklyotshield the records
from disclosure. Public Citizen 598F.3d at876 (“Only thoseportions of a predecisional
document that reflect the give and take of the deliberative process may be WijthhEte
Court hereagainsimply lacks aufficient description othesedocumers to rule out such a
possibility. While a least some of theedactel documents provided by Wisdoappear to
contain therequisite sort of backndforth characteristic ohgency deliberationssee, e.g.
Wisdom Decl., Exh. C at 481, without knowing the identity of the authothe Court canot so
assume

The ageay, moreover, wholly fails to discuss its declarationsanother pagéhat it
describes in it§/aughnindex—anindex provided by the agency that catalogues all of the
records released and the cited exemptieas being redacted pursuant to Exemptioané
containing “information. .. regarding the status of the relationship between panel trustees and

bankrupty judges.” Mot., Exh. X at {referring to pl7); see also/aughnv. Rosen484 F.2d

820, 827 (D.C. Cir. 1973)(describing use of index to itemize and describe FOIA records during
Itigation). There is no reason to believeased on thiglescription alone, that these documents
would be entitled to withholding under the delberajiwecess exemption. The same is true of
another set of redéions that the agency describeagain, only in itsvaugm Index—as

pertaining to communications about the “trustee’s field exaBeg, e.gMot., Exh. Z at 2
(referring to pp28-38, 4144). If anything, these documengeento be either purely desptive

of policy or otherwisefactual in nature, and not related to gayticular agencygeliberative

process
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The Court thus holds that Defendant hasdemonstrate at this stagéhat it can
withhold anyof the documents for which it cited Exempti&is deliberativeprocess priviege.
b. AttorneyWork-Product Priviege
“The attorney worlproduct [prong of Exemption 5] protects ‘documents and tangible
things that are prepared in anticipation of litigation or for trial' by ttorzey.” Am.

Immigration Council v. DHS 905 F. Supp. 2d 206, 221 (D.D.C. 20@)oting Fed. R. Civ. P.

26(b)(3)). As this Court has noted in the past, the ypookuct priviege is relatively broad,
encompassing documents prepared for ltigation thatis “foreseeable” exatmécessarily
imminent. 1d. The priviege, however, is not boundless. No doubt potential “future litigation
touches virtually any objeaf a[nagency attorney’s attention,” but “if the agency were allowed
‘to withhold any document prepared by any person in the Government with a law deghge sim
because ltigation might someday occur, the policies of the FOIA wagldhlabe defeated.

Senate oPuerto Rico v. Dep't of Justic823 F.2d 574, 5887 (D.C. Cir. 1987)duoting

Coastal States Ga617F.2d at 86h

When reviewing a withholding under the wgtoduct priviege the D.C. Circuit
employs a becaussf test, inquiring “whether, in light of the nature of the document and the
factual situation in the particular case, the document can k&rlyaid to have been prepared or

obtained because of the prospect of ltigation.” FTC v. Boehringer Ingelheinm&Hhac, 778

F.3d 142, 149 (D.C. Cir. 2015) (quotitdnited States v. Deloitte LLP610 F.3d 129, 137 (D.C.

Cir. 2010)). Where a document would have been created “in substantialigr $omin”
regardless of the ltigain, workproduct protection imot available. SeeDeloitte, 610 F.3d at

138 (quotingUnited States v. Adimanl34 F.3d 1194, 1195 (2d Cir. 1998)). This means that

USTPheremust at least demonstrate that the lawyer who preparseldbeument possessed
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the “subjective belief that ltigation was a real possibility, and Ilediéf must have been

objectively reasonahle In re Sealed Casé46 F.3d 881, 884 (D.C. Cir. 1998For the

government to discharge its evidentiary burden under this test, it generailyprowde a
description of the contents of the withheld documewthich typically includes the document’s
author and the circumstances surrounding its creatmmdprovide some indication of the type

of litigation for which the document’s use is at least foresee&geElis v. Dep'’t of Justice

110 F. Supp. 3d 99, 108 (D.D.C. 2015)

Defendantere redacted documents that it claims were “prepared by an attornelyeor at
direction of an attorney in connection with a possible administrative againsathe Trustée
under 28 C.F.R. 8 58@& during ltigation in a bankruptcy caseseeCarili Decl 1129-30,

Suppl. Carili Decl.§122-23. Full stop. The agency says noth more about who prepared the
documentsor whatcontentthey contain Id. Nor does it clarify against whom it thgit such
itigation might occuror on what basjghough one might guesthat itis referring to Gugino as

the “Trustee”and possibly toWisdom’s bankruptcy casdd. The agencyhus hasfailed to

meet its burden tastify any of these redactions through adequatelglesciptive affidavit
Seeklis, 110 F. Supp. 3d at 108

While USTPseeksn its briefto supplenent this sparse descriptjosuchfurther
elaborationis insufficient at the summatjpudgment stage to meet the governmeptgentiary

burden. Military Audit Project 656 F.2dat 738 Theseadditional factslikewise, would only

reiteratethat the records might have been prepared by an attorney in anticipation of a possible
administrative proceeding to remove a trustee (again, Gugino is not meriipnade) based

on complaints about his aeanor. SeeMot. at 2324. The agencynakes no further mention
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aboutwho might haveprepared the documengsr her position), nor doesiirovide anyfurther
descriptionof their content Id.

A sampling of thedocuments provided by Wisdom alsevealsthat at least some of the
redactions madenathis ground by the agency appear to be impropaer exampleEOUST
cited this exemption to justify redactionentained in dield reportof Gugino that was
conducted bya bankruptcyanalyst for theapparentlyroutine purpose of evaluating his general
performance SeeWisdom Decl., Exh. C at 288. In another instance, the ageneylacted an
entire page of comments that appear to be observations written down kssitar United
States Truste@AUST) who was observing Gugino in court on April 22, 2018. at 52. The
Court cannot ascertaat this pointhow suchroutine audé of workplace performanceoald be
considered agroducedat the behest of an attorniypreparation of ltigation Putsimply, hese
arenot the sort of documesithat would ordinarily berotected by theriviege.

The Court consequentlymust conclude that a genuine issue of material fact remains as
to whether the government properly withheld any records under Beenffg attorneywork-
product priviege.

2. Exemption 6

Plairtiff next argues that Defendaintproperly redactethreeother categoriesf
information undeExemption 6.SeeCrossMot. at25. To qualify for this exemption, the
agency must show thttte following criteriaare metfirst, the information must be contained
within “personnel and medical files and similar files&cond, the disclosure of the information
“must constitute a clearly unwarranted invasion of personal privabyJ.S.C. £52(b)(6); see

alsoAm. Immigration Lawyers Ass'v. Exec. Office for ImmigrationrReview, 830 F.3d 667,

673 (D.C. Cir. 2016) A courtthus “generally follois] a twostep process when considering
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withholdings or redactions under Exemption &in. Immigraton Lawyers 830 F.3d at 673It

must first “determine whether the [records] are personnel, medicsiidar’ fies covered by

Exemption 6.”Id. (quoting Multi Ag Media LLC v. Dep’t of Agric, 515 F.3d 1224, 1228 (D.C.

Cir. 2008). Then, if “the recordsre covered by the exemption, [the court mdstermine
whether their disclosure would constitute a clearly unwarranted invasiorrsainpéprivacy.”
Id. Within this latter step, as wethere is anothefanother twestep process.’Id. (internal
guotation marks omitted)This time, theCourt mustfirst determine that “disclosure would
compromise a substantial, as opposeddemnims, privacy interest.”ld. at 674 (qutng

Nat'l Ass’n of Home Builders v. Nortor809 F.3d 26, 33 (D.C. Cir. 2002)If it does, the Court

then “weighis] the privacy interest at stakegainst the public interest in the release of the
records.” Id.

Each of the threeategorieof information for which thegovernment relied on this
exempion —names angbersonal information of various individuals, Gugino’'s trustee
evaluations, and other trustees’ performance reviearg discussedeparatly using this
formula

a. Names and Personal Information

The first bundleof Exemption6 redactions conssbf the names of individuals who
complained to the agency abdbtiginds demeangrvarious names of debtoveho appear in
those complaintsand similar identifying information containedather documents produced by
Gugino about related bankruptexegotiations \th these private citizensSeeMot. at 25 Exhs.

X, Y, Z (20152053 Vaughrindices) Opp., Exh. K (2012033 Vaughrindex). With scant
explanation, Wisdontlaims that none of this information was properly withheld by the agency

under this exemption, huat each step of thaulti-prongedanalysis, his argument falls flat.
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Starting at stepne Wisdommaintairs that these record® not satisfythe Exemption6
test agheyare notfound in “persainel or medical fle$ But, in making this statement, he
seems to eerlook the fact that this exemption also coviées and information “similar”to
personnel recordsSee5 U.S.C. §8552(b)(6). Relying on this langge, courts have routinely
held that government files cowssing of private piecesof information smilar to what might be
containedin apersonnel filesufficiently fit the “similar files” bill, including the typeof names

and bankaccount numberthat the government withheld hergudicial Watch, Inc. v. FDA 449

F.3d 141, 1553 (D.C. Cir. 2006)“We have also read the statute to exempt not just files, but
also bits of personal information, such as names and addresses abe otvhich would

‘creatd] a palpable threat to privacy.”) (quotinGarter v.Degt of Commerce830 F.2d 388,

391 (D.C.Cir. 1987)) seeAm. Immigration Lawyers 830 F.3dat673 (concludingnames of

complainantswhofiled agamst immigration judges were protecteseealsoDep't of Def. v.

FLRA, 510 U.S. 487, 4986 (1994) (holding Eemption 6's purpose “not fostered by the
disclosure of information about private citizens that is accumulatediousagovernment files

but that reveals little or nothingbaut an agency’s own conduci@uoting Reporters Comm.

489 U.S. at 775) The Courthus concludeshat the first prong is siafied
It nextconsides whether the individual complainantand debtordave asubstantial

privacy interesin the withholding of their identities. According to Wisdotihhey do notas any

such inteest wasextinguished with the fiing” of thie complains or bankruptcy proceedings
SeeCrossMot. at 2425. In essencége seems to believbatbecause the information on who is
going through bankruptcy proceedings is publicly avaiable elsewlherepmplainantsand
debtorshave no further privacy interesttine withholding of their name® personal information

in the contextof these complaint®r catalogues of their disagreements with Gugiith
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This is incorrect.As the D.C. Circuit hasidicated even where such identifying
information is otherwise available in public records, individualgy still retain gprivacy interest
in avoiding the association of their names with complaints or other disgiplénetions. SeeAm.

Immigration Lawyers 830 F.3d at 674see alsdep’t of State viWash. Post Cp456 U.S595,

600 (1982) (“Information such as place of birth, date of birth, date of marriage, empibyme
history, and comparable data is not normally regarded as highly personagtand such
information .. .would be exempt from any disclosure that would constitieaidy
unwarranted invasion of personal privacy.Mhe second prong of the Exempti@ranalysis, as a
result,is clearly satisfiedvith regard to these name3he debtors wherivately made these
complaints about Gugino to the agenayay very wellwish o remain indistinguishabldrom the
other debtors for whom Gugino served as a private trdstew the samdimeframe This is
particularly so because the stéhge of their complaintand conflics with him have already
been releaseid what the agency did disclgseanyrecords of whictcontain verypersonal
details about theidisagreements with the trustee and offensonahardships The same isrtie
of the other names redacteébr instance, in documents that Gugino prepared to defend himself
against their accusationsee, e.qg.Cross Mot., Exh. AFirst 20152053 Releageat 5657.
Reardless of what information these individuals may have been forced to makeirpthuie
bankruptcyproceedingsthey maintaina continued privacy interest in stayingconnected to
theseparticular records.

The @urt must still, of coursgroceed to the final step of its analysis ahgthktatute
does notcategoricdy exemptindividuals’ identities” given thdthe ‘privacy interest at stake
may vary depending on the context in which it is assetteliidicial Watch449 F.3d at 153

(quoting Armstrong v. ExecOffice of the Presiden®97 F.3d 575, 582 (I@. Cir. 1996). To
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determinewhether theagency appropriatelywithheld these namédere the Court must

“ balancethe private interest involved. .against the public interest .. [in] open[ing] agency
action to the light of public scrutiiy. 1d. (internal quotation marks omitte@yuoting Horowitz
v. Peace Corpg28 F.3d 271, 278 (D.Cir. 2005).

On this final scorethe government convincingly argues that riblease of these records’
substancéully satisfiesthe public interesh them and no othegain could be had by tHarther
disclosureof thesandividual namesor related personal dat&eeMot. at 2527. As it notes the
exposureof this identifying informationcould subject théndividuals involved to “unnecessary
public attention, harassmnt, or embarrassment” and styrtlie government’s efforts to obtain
candid information about the performance of its trustees from such partiesfuture.See
Carili Decl., 133. Indeed,courts have routinely upheld the withholding of piamants’ names

on similar rationales. See, e.gLakin Law Firm, P.C. viTC, 352 F.3d 1122, 1125 (7th Cir.

2003)

Wisdom also fails for his partto identify anypublic interest thatight be furtheredby
the release of thesmmes. SeeCarter 830 F.2d aB90 n8, 391n.13 (explainingrequestor bears
burden of identifying public interest in disclosurelle postulates vaguethatidentification of
theseindividuals might contribute to the publis understanding of the operations or activitids o
the governmentbut never explains whipe identificdion of theparticular private citizens
involved intheseeventswould dosa SeeCrossMot. at24-25. He also contends that the
government’s withholding of the namissintended tdshield Guginofrom embarrassmehtand
to coverup the agency’'slax oversight of the trustee’s performancggeid. at 25,but, again,
the Court isat a lossas to how thavithholding of thes@ameghemselveamight further aid such

purported nefariousbjectiveson thre agency’s pargiven that it has alreadgleasd the
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substance of thenderlying complains. A review of the documents atigs in fact confirms
that, for this particular category of data, the agerargfully extracted just the identifying names
andpersonal informationof these individuals but otlerwise left intact the entiretyf the records’
documentation ofugino’s actions as a trusteSeeid., Exh A (First 20152053 Releasexh.
B (Second 2012053 ReleasefExh. C (Third 20152053 Release

As a result, the Court will grant Defendapdrtial summary judgmengs to the
withholding of thesenamesand personal data

b. Gugino's Performancé&valuations

The second category of Exemption 6 redactions madéSdy involved either Gugino’s
performance reviews or fileprepared for the purpose of evaluating vingk as a trustee, most
notably his field examinations.SeeMot. at 2729. Wisdom protests that these records did not
meetany of the requirements farithholding under this exemptionAs before, he i&argely
incorrect. This time aroundthough,he has shown that there is a credible argument that the
public interest in at least some of this information might outweigh thecyr interests at stake,
and the Court will thus order the government to produce these documents forirecéewer a.

Thefirst two stepsof the Exemption 6 analyssreagainrelatively straightforward.
Although Wisdom claimghat these are not personnel files because Gugino is not rameve
employee, the discussion abawakes clear that this distinction does not mat@&cethe
information redactedk still of the type protected ifsimilar files.” Rose 425 U.Sat377
(describing &valuations of his work performance” as “the kind of profile of an individual

ordinarily to be found in his personnel filg’'Imith v. Dep’'t of Labar798 F. Supp. 2d 274, 284

(D.D.C. 2011)(holding ‘{p]erformance appraisals are precisely the sort of information found in

protected personnel files”)Prong one is thus satisfied.
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As toprong two, apersonhas asubstantial privacynterestin asupervisos candid

evaluationof his performance SeeRipskis v.HUD, 746 F.2d 1, 3 (D.C. Cir. 1984holding

individuals havesubstantial privacy interest in performance evaluatiopsg alsd-LRA v.

Dep’t of Commerce962 F.2d 1055, 10591 (D.C.Cir. 1992) (affirming withholding of

employee performance appraisass “intensely persongl’ Barvick v. Cisneros, 941 F. Supp.

1015, 102er1 (D. Kan. 1996)(finding privacy interest in personal information such as home
addressgand telephone numbersc&tsecurity numbersand performance appraisals).
Although Wisdom argues that Gugino is a mere service provider, rather tharrragave
employee, this is neither here nor thefiéde factis that these records conealuations of his
work performaceby his supervisgrwhich were created and held by the governm&sge

Celmins v. Deg of Treasury457 F.Supp. 13, 15 (D.D.C1977) (“[E]valuation of an

individual's work performance, even if favorable, is personal inform&tionThere can be little
doubt given the number of complaintboat Guginds demeanqgrmoreover, that many of the
records might contain information that would be personally embarrassing to him.

Having found that Defendahtassdisfied the first two Exempin 6 requirements, the
Court must now weigh the public interest inctlisure againghis recognizegrivacy interest
The aly valid public interestin this FOIA context is one that servebe statute’sore purpose

of shedding light on an agency’srfimance of its statutory dutiesSeeReporters Comm 489

U.S. at 773 A requestecan generally satisfy his burden to demonstrate such an interest where
he canshowthat disclosure would serve to “check against corruption and to hold the g@vern

acwountable to the governéd.NLRB v. Robbins Tire & Rubber Co437 U.S. 214, 242 (1978).

In this case, Wisdom makes a substantial argument that Gugino’s performance

evaluations coulat least marginallyadvance the public interestsmedding light orsome form
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of misconduct by &usteeand the government’s response thereto. As the information turned
over in several of thether recordsevealshere, multipleindividuals and attorneys complained
to USTPabout Gugina dismissive and demeanihghavior toward debtors and other
professionalswith whom he workedluring his time as a truste&Visdom is also surely correct
that Guging as a trusteayielded an enormous amount of official power ogertain citizens

and, should that authority haleeen abused, the public has a clear interest in knowing how the
government respondesto investigate and, if substantiatetd,squelch such behavior.
Presumably, at least some of these evaluatiboswould containfurther information shedding
light on how the governmenteactedo potentialabuseof-power accustions lodged against
personholding significant government authority In light of evidence of potential wrongdoing
by highranking government officialsmnoreover,somecourts have required theelease of
performance evaluationseslpite the privacy interestsstbke, as thegency hereeadily

concedes See, e.g.Cowdery Ecker & Murphy, LLC v. Dep't of the Interipr511 F.Supp.2d

215 21720 (D. Conn. 2007)

On the other side of the ledger, there is no evidemdkis point despite Wisdom’s
claims to the contrary, of widespread abuses by any other piiuatee or, indeed, serious
abuses of his dloority by Gugino in particular The complaints agast Guginofocus on his
potentially surly, unprofessionaland combativenterpersonaktyle, as well as an occasional
misstepin the dispensation dfis duties. Itis also likelthe @se thatas the government further
contendsthe disclosureof his evaluationswil dampen the abilityof supervisorso candidly
evaluate other trustees’ performance, aasla resultsomewhat inhibitthe ability of the
government teeffectively supervise themFinally, the urgency to uncovéhese records is

somewhat diministd by the fact that Gugino hessigned from his postSeeCarili Decl., 134.
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Given the legitimatearguments both in favaf and against disclosure of at least some of
the information contained in these documetits, Court wil reviewtheseparticular recordsn
cameratoresohe the competing interests. Until such resolutitigre remains a genuine issue
of materialfact as to whether Exemptionjustifies their nordisclosure

c. Other Trustee Performance Evaluations

The same cannot be said about the performance evaluatiotisedfustees, which
USTPalso withheld on the same grouad Gugino’'sreviews These documents, for the reasons
already listedplainly meet the first and second prergf the Exemption 6 analysis. Absent any
evidence of widespread wrongdoing by these trustees, thiddigdom has failed to identify any
potential public interest irheir disclosure. fe Courtthusconcludes that/STPhas sufficiently
met its burden with regard to withholding these documents and, accordingiys Drefendant

partial sunmary judgment on this claim.

Torecapitulate the Court holds that the government is entitlegatdial summary
judgment as to itExemption 6 redactions of personal identifying information and trustee
performance aluations, except for @gino’s, whichthe Courtwil orderthe government to
producefor in camera review.

3. Exenption 7(E)

And then there was one.itidg Exemption {E), USTPredacted twqiecesof
information from the records that it turned over to WisddéeeMot., Exhs. Y & Z. Exemption
7 authorizes theayernment to withhold‘recordsor information compiled for lavenforcement
purposes, but only to the extent that the production of such law enforcement records or

informatiori meets one of six requirementSee5 U.S.C. 8 552(b)(7)seealsoKeys v. Dep't of
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Justice 830 F.2d 337, 340 (D.Cir. 1987) ([Exemption 7] exempts such documents from
disclosure only to the extent that production of the information might be expectexditcgone
of six specifiecharms?). The fifth category—7(E) — permits withholdingif production“would
disclose techniques and procedures for law enforcement investigations emrufions, or would
disclose guidelines for law enforcement investigations or prosecutisoshféclosure could
reasonably be expected to risk circumvention of the’laawvUJ.S.C. 8§ 552(b)(7)(E).In order to
properly invoke Exemption 7(E), then, the agency must satisfy two requiremiesitsthie
recordor information must be compiled for lax@nforcement purposes; and second, production
must disclosesithertechniques and procedures for leawforcement investigationsor guidelines

for law-enforcement investigationghat would risk circumvention of the lavBlackwell v. FBI

646 F.3d 3740, 42(D.C. Cir. 2011).

Defendant contends that the information it redacted in this caseesdtisie
requrements because it involvedSTP's statutory duty to alert the appropriate United States
Attorneyto “any occurrencehatmight be criminal in naturé Mot. at29-30 (citing 28 U.S.C.
8586(a)(3fF)). According to the Carili Declaration, the government made over 2,000 such
referrals in 2015 alone, and the information that it redacted would revesdliisiques and
procedures for detecting such ilégectivity. SeeCarili Decl., §37. Should the information
that “suggests or forms the basis for identifying suspected fraud or abuseowitblating to
bankruptcy” bemade public, the governmefgars that bankruptcy filers woutthen be able to
modfy their activities to avoid detection and circumvent these ldais.

Wisdom, for his part, protests only that Defendant “has made no showing that the
application of Exemption 7(E) would risk acircumvention of law’ or would disclose any

“techniques oprocedures for law enforcement investigations or prosecutio&ossMot. at
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28. The Court, after reviewing the redacted documents attached as an exhbiCtods

Motion, disagreesSeeSecond 2012053 Releasat 23; Third 20152053 Releasat15051.

As to the first redaction, it appears to contain only a simgde or twoof information about a
potential criminal concern related to one of Wisdom’s own holdings, which Gagipears to
havereferred to an AUSTor investigation SeeSecond 2012053 Releasat 23. The second

of theredacted emailikewise seemgo discuss a referraf a certain application fde an

AUSA or AUST for investigation, thoughthe amount of the feeasbeen redactedSeeThird
20152053 Releasat 15051. Both of the redactions thus implicate the agency’s procedures for
identifying fraud and, if revealed, woukielp debtors avoid the sort of conduct that the agency
looks for inflagging potential criminal actsGiven the “relatively low bar” required to make this
showing, moreoverthe Court concludes that the agency hdsrhonstrate[d] logicaly how the
release of the requested information might create a risk of circtimveof the law.”

Blackwell 646 F.3d at 42quoting Mayer Brown LLP v. UPS, 56E.3d 1190, 1193 (D.C. Cir.

2009)) It need do no more with regard to this prong of the analydis.
The problem with the government’'s representations here, instesxtogbe first
requirement of Exemption i.e., that the records or informati withheld be compiled for law

enforcement purpose$Summers v. Dep't of Justic&40 F.3d 1077, 1083 (D.C. Cir. 1998) (“At

the very threshold of section 7 exemption, the government must show that the witbkexi@im
consists of “records or information confgd for law enforcement purposg$. On this score,
USTPmakes no showing at alWhile ane set odocumentsappeas to meet this standardas it
is a referral to a government attorney for investigategeThird 20152053 Releasat 15051 —
the other appeats be contained inGugino’s emaileddefense of himself in regatd a

complaint made against him by the publi€eeSecond 2012053 Releasat 23. At least as to
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the htter, there seems to be no Jawforcement purpose undergirding the government’s
compilation or retentionof the information, or none that Defendant hiasidentified

The Court thus finds that the governméas failed to meet its burden for summary
judgment as t&xemption 7(Eas well.

E. Segregability

In the home stretche laintiff arguesin rathercursory fashionthat Defendantailed to
properly separate out information that could be disclosed from that which it kawfahheld
under the exemptions described above

FOIA, indeed,requires that any such “reasonably segregable portion of a record shall be
provided to any person requesting such record after the deletion of the portions rehich a
exempt.” 5 U.S.C. $52(b). While the Government is “entitled to a presumption thdt [it
complied with the obligation to disclose reasonably segregable mateligaige v.FBI, 703

F.3d 575, 582 (D.C. Cir. 2013yjuoting Sussman v. U.S. Marshals Seryid®4 F.3d 1106, 1117

(D.C. Cir. 2007)),this presumption of compliancdoes not obviatéts obligation to carry its

evidentiary burden and fuly explain its decisions on segregabfiigeMead DataCent., Inc. v.

Dep't of Air Force 566 F.2d242,261-62 (D.C. Cir. 1977) To do so, lte agency must provide

“a‘detailed justification and notjust ‘conclusory statementt demonstrate that all reasonably

segregablénformation has been released/alfells v. CIA, 717 F.Supp.2d 110, 120 (D.D.C.

2010} see alsdArmstrong 97 F.3d at 57§determining government affidavits explained

nonsegregabilty of documentgith “reasonable specificity”). “Reasonable specificity” can be
established through a “combination of ¥aughnindex and [agency] affidavits.” _Johnson v.

Exec. Office for U.S. Attorneys310 F.3d 771, 776 (D.Cir. 2002).
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The Court need only consider at this stage whether the government has met thisirburden
relation to those recordsupon which it has been grantpdrtial summary judgment above, as the
agency will need to review and justify its work with regard to keotvithholdings in a new
round of briefing Looking only to those Exemption 6 redactipren,the Court finds that the
agency hasdeedmet its segregability obligations under FOIAs detailed in the Caril
Declarations and the accompanyigugm Indices itemizing each redactiamade to the
personal data and trustperformanceesvaluations (except Gugino;sjhe agencyas shown that
it wentline-by-line to determine whether any of the informatiomntained therein was subject to
the citedexemptim. SeeCarili Decl., 139, 4748; Supp Carili Decl., 129, 31-32 For any
portion that was redacted, moreover, the agency has provided a spe oifed ofaie mption
detaiing the information withheld and the reason that it felt such a imdaasjustified under
the statute See20152053 Vaughrindices 20162033 Vaughrindex. In each case, the
informaion redacted is either minimasuch as a name, or wholly within the protection of the
applicable exemptignsuch as a part of the performansleation

Defendant is thus engidl topartial summary judgment on this isst@the extent that it
implicates the aforementioned records. The Court may, however, examine a renewed
segregabilityclaim by Wisdom as to the other documents at issue tbecagency has reviewed
its withholdings and provided further fiisation for those redactions
V.  Conclusion

For the reasons statabove, the Court willssue a contemporaneous Order granting
partial summary judgment to Defendant, pursuant to Exemgiiasto the withholdings that
made of personal information for various complainants and debtors, as wethe

performance evaluations of trustees other than Gugino. The Court wil aigpaytial
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summary judgment to Wisdom as to the searklae to inquiry 2012033 meaning Defendant
must conduct a new search genuineissue of material fadtherwise existas to the adequacy
of theothersearcheghe government conductesb USTP will either have to explain them in
more detail or renethe search process. Similarly, the government must offer furthel tdetai
support its cited exemptions or turn over more matefidle Court willalsorequirethat the

agency produc&ugino’s performance evaluations forcamerareview.

Isl James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: January 132017
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