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OGOQTCPFWO QRKPKQP

Rnckpvkhh Uv0 XkpegpvÓu Ogfkecn Egpvgt jcu dtqwijv vjku cevkqp cickpuv fghgpfcpv U{nxkc O0

Dwtygnn kp jgt qhhkekcn ecrcekv{ cu Ugetgvct{ qh Jgcnvj cpf Jwocp Ugtxkegu *ÐJJUÑ+. uggmkpi

lwfkekcn tgxkgy qh vjg fkuokuucn qh rnckpvkhhÓu crrgcn qh c Ogfkectg tgkodwtugogpv fgvgtokpcvkqp0

Eqorn0 ]Fmv0 % 3_0 Urgekhkecnn{. rnckpvkhh cnngigu vjcv vjg Rtqxkfgt Tgkodwtugogpv Tgxkgy Dqctf

*Ðvjg DqctfÑ+ gttgf yjgp kv fgvgtokpgf vjcv kv ycu tgswktgf vq fkuokuu rnckpvkhhÓu crrgcn Î yjkej

ycu tgegkxgf qpg fc{ ncvg Î cu wpvkogn{. yjgp vjg tgiwncvkqpu uvcvg qpn{ vjcv Ðvjg Dqctf mayÑ

fkuokuu c ncvg/hkngf crrgcn0 Id. ̨̨ 39Î42. 460 Vjg rctvkgu jcxg hkngf etquu/oqvkqpu hqt uwooct{

lwfiogpv. yjkej jcxg dggp hwnn{ dtkghgf0 Rn0Óu Oqv0 hqt Uwoo0 L0 ]Fmv0 % 38_ *ÐRn0Óu Oqv0Ñ+= Ogo0

qh R0 ( C0 kp Uwrr0 qh Rn0Óu Oqv0 ]Fmv0 % 38_ *ÐRn0Óu Ogo0Ñ+= Fgh0Óu Etquu/Oqv0 hqt Uwoo0 L0 (

Qrr0 vq Rn0Óu Oqv0 ]Fmv0 % 39_ *ÐFgh0Óu Oqv0Ñ_= Ogo0 kp Uwrr0 qh Fgh0Óu Oqv0 ]Fmv0 % 39_ *ÐFgh0Óu

Ogo0Ñ+0

Dgecwug vjg tgngxcpv tgiwncvkqpu cpf twngu ocmg engct vjcv vjg Dqctf Ðoc{Ñ Î pqv ÐowuvÑ Î

fkuokuu cp crrgcn kh c rtqxkfgt hcknu vq oggv c hknkpi fgcfnkpg. vjg Eqwtv citggu ykvj rnckpvkhh vjcv

vjg DqctfÓu eqpenwukqp vjcv kv ycu tgswktgf vq fkuokuu vjg crrgcn ycu pqv kp ceeqtfcpeg ykvj ncy
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cpf owuv dg ugv cukfg0 See 7 W0U0E0 ¸ 928*4+*C+0 Ceeqtfkpin{. vjg Eqwtv yknn fgp{ fghgpfcpvÓu

oqvkqp hqt uwooct{ lwfiogpv cpf itcpv rnckpvkhhÓu oqvkqp qp Eqwpv K. cpf tgocpf vjku ocvvgt vq

vjg cigpe{ hqt hwtvjgt rtqeggfkpiu eqpukuvgpv ykvj vjku qrkpkqp0

DCEMITQWPF

Vjg hqnnqykpi hcevu ctg pqv kp fkurwvg0 Rnckpvkhh ku c jqurkvcn gnkikdng vq rctvkekrcvg kp vjg

Ogfkectg rtqitco. yjkej tgkodwtugu rctvkekrcpvu hqt vjg qrgtcvkpi equvu qh egtvckp kprcvkgpv

jqurkvcn ugtxkegu0 Eqorn0 ̨̨ 7. :0 Vjqug tgkodwtugogpvu ctg ecnewncvgf dcugf qp c pwodgt qh

hcevqtu. wukpi c ocvjgocvkecn hqtownc0 Id. ̨̨ :Î340 C rtqxkfgt vjcv ku fkuucvkuhkgf ykvj vjg

tgkodwtugogpv fgvgtokpcvkqp oc{ crrgcn vq vjg Dqctf ykvjkp 3:2 fc{u qh tgegkxkpi pqvkeg qh kvu

tgkodwtugogpv coqwpv0 Id. ̨ 360

Kp vjku ecug. rnckpvkhh vkogn{ crrgcngf htqo c tgkodwtugogpv fgvgtokpcvkqp. cpf qp Lcpwct{

:. 4237. vjg Dqctf guvcdnkujgf c uejgfwng qh rtqeggfkpiu hqt vjg crrgcn yjkej tgswktgf rnckpvkhh vq

uwdokv c hkpcn rqukvkqp rcrgt pq ncvgt vjcp Ugrvgodgt 3. 42370 Eqorn0 ̨̨ 37Î38= see also Ugrv0

38. 4237 Dqctf Ngvvgt. Gz0 C vq Eqorn0 ]Fmv0 % 3/3_ *ÐDqctf NgvvgtÑ+ cv 30 Qp Cwiwuv 53. 4237.

qpg fc{ dghqtg vjg rqukvkqp rcrgt ycu fwg. rnckpvkhh ugpv vjg Dqctf c eqr{ qh kvu rqukvkqp rcrgt Ðxkc

WRU iwctcpvggf qxgtpkijv fgnkxgt{ ugtxkeg0Ñ Eqorn0 ̨ 390 Jqygxgt. qp Ugrvgodgt 3. 4237. WRU

kphqtogf rnckpvkhh vjcv Ðvjg rqukvkqp rcrgt yqwnf pqv dg fgnkxgtgf qp vjcv fc{ fwg vq c ncvg WRU

vtckngt cttkxcn fgnc{kpi vjg fgnkxgt{0Ñ Id. ̨ 3:= see also WRU Tgegkrv. Gz0 D vq Eqorn0 ]Fmv0 % 3/

4_ cv 40 Uq rnckpvkhh gockngf c eqr{ qh vjg rqukvkqp rcrgt vq vjg Fktgevqt qh vjg DqctfÓu Fkxkukqp

qh Lwtkufkevkqp cpf Ecug Ocpcigogpv vjcv fc{0 Eqorn0 ̨ 3;= see also Ugrv0 3. 4237 Gockn. Gz0 E

vq Eqorn0 ]Fmv0 % 3/5_0 Vjg rqukvkqp rcrgt ycu fgnkxgtgf d{ WRU qp Ugrvgodgt 4. 4238 cpf vjg

Dqctf tgegkxgf kv vjg ucog fc{0 Eqorn0 ̨̨ 3:. 42= see also WRU Tgegkrv cv 40
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Kp c ngvvgt fcvgf Ugrvgodgt 38. 4237. vjg Dqctf pqvkhkgf rnckpvkhh vjcv kv jcf fkuokuugf kvu

crrgcn Ðhqt hcknwtg vq vkogn{ hkng vjg hkpcn rqukvkqp rcrgt0Ñ Dqctf Ngvvgt cv 30 Ekvkpi vq 64 E0H0T0

¸ 62703:8: cpf Dqctf Twng 4903.3 vjg Dqctf gzrnckpgf vjcv Ð]v_jg crrnkecdng tgiwncvkqp cpf twng

rtqxkfg vjcv vjg Dqctf ku vq fkuokuu cp crrgcn kh vjg Rtqxkfgt fqgu pqv vkogn{ hkng kvu rqukvkqp rcrgt0Ñ

Id. cv 3= see also id.cv 4 *ÐVjg ncpiwcig kp vjg Dqctf twng ku engct vjcv cp crrgcn yknn dg fkuokuugf

kh c rqukvkqp rcrgt ku pqv vkogn{ hkngf0Ñ+0

Rnckpvkhh kpkvkcvgf vjku cevkqp qp Pqxgodgt 37. 4237. uggmkpi lwfkekcn tgxkgy qh vjg DqctfÓu

fgekukqp vq fkuokuu kvu crrgcn0 Eqorn0 Vjg eqornckpv eqpvckpu vjtgg eqwpvu0 Kp Eqwpv K. rnckpvkhh

ctiwgu vjcv vjg DqctfÓu fkuokuucn fgekukqp ycu kpeqpukuvgpv ykvj vjg tgngxcpv tgiwncvkqpu cpf vjg

DqctfÓu twngu dgecwug vjqug twngu Ðuvcvg vjcv vjg Dqctf mayfkuokuu cp crrgcn yjgp vjg rqukvkqp

rcrgt ku pqv vkogn{ hkngf.Ñ pqv vjcv kvmust fq uq0 Id. ̨ 460 Uq. rnckpvkhh cnngigu. vjg DqctfÓu fgekukqp

ycu eqpvtct{ vq ncy cpf owuv dg ugv cukfg rwtuwcpv vq vjg Cfokpkuvtcvkxg Rtqegfwtg Cev *ÐCRCÑ+.

7 W0U0E0 ¸ 928*4+*C+0 Id. ̨ 480 Kp Eqwpv KK. dgecwug Ð]v_jg DqctfÓu twngu fq pqv gzrnkekvn{ rtqjkdkv

hknkpi qh rqukvkqp rcrgtu kp gngevtqpke hqtocv.Ñ rnckpvkhh ockpvckpu vjcv fghgpfcpv cevgf ctdkvtctkn{

cpf ecrtkekqwun{ kp xkqncvkqp qh vjg CRC d{ fkuokuukpi vjg crrgcn fgurkvg vjg hcev vjcv vjg rqukvkqp

rcrgt Ðycu vkogn{ hkngf gngevtqpkecnn{0Ñ Id. ̨̨ 4:Î4;0 Cpf kp Eqwpv KKK. rnckpvkhh ctiwgu vjcv vjg

Dqctf ecppqv tgn{ qp kvu twng. yjkej nkuvu vjg rgtokuukdng ogvjqfu qh uwdokvvkpi fqewogpvu vq vjg

Dqctf. cu c dcuku hqt fkuokuukpi rnckpvkhhÓu crrgcn. dgecwug vjcv twng ycu pqv nkuvgf qt rwdnkujgf kp

vjg Hgfgtcn Tgikuvgt cpf ycu pqv uwdlgev vq pqvkeg cpf eqoogpv twngocmkpi0 Id. ̨̨ 53Î550

Rnckpvkhh hkngf kvu oqvkqp hqt uwooct{ lwfiogpv qpOc{ 37. 4238. Rn0Óu Oqv0. cpf fghgpfcpv

hkngf kvu eqodkpgf qrrqukvkqp cpf etquu/oqvkqp vyq oqpvju ncvgt0 Fgh0Óu Oqv0 Rnckpvkhh hkngf kvu

3 Vjg DqctfÓu Twngu ecp dg ceeguugf cv jvvru<11yyy0eou0iqx1Tgiwncvkqpu/cpf/Iwkfcpeg1
Tgxkgy/Dqctfu1RTTDTgxkgy1Fqypnqcfu1RTTDTWNGUa29a23a42370rfh0
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tgrn{ qp Cwiwuv 4;. 4238. Rn0Óu Ogo0 kp Qrr0 vq Fgh0Óu Oqv0 ( Tgrn{ kp Uwrr0 qh Rn0Óu Oqv0 ]Fmv0

% 43_ *ÐRn0Óu Tgrn{Ñ+. cpf fghgpfcpv hkngf kvu etquu/tgrn{ qp Qevqdgt 39. 42380 Fgh0Óu Tgrn{ kp

Uwrr0 qh Fgh0Óu Oqv0 ]Fmv0 % 44_ *ÐFgh0Óu Tgrn{Ñ+0

UVCPFCTF QH TGXKGY

Wpfgt vjg CRC. c eqwtv owuv Ðjqnf wpncyhwn cpf ugv cukfg cigpe{ cevkqp. hkpfkpiu. cpf

eqpenwukqpuÑ vjcv ctg Ðctdkvtct{. ecrtkekqwu. cp cdwug qh fkuetgvkqp. qt qvjgtykug pqv kp

ceeqtfcpeg ykvj ncy.Ñ 7 W0U0E0 ¸ 928*4+*C+. kp gzeguu qh uvcvwvqt{ cwvjqtkv{. id. ¸ 928*4+*E+. qt

Ðykvjqwv qdugtxcpeg qh rtqegfwtg tgswktgf d{ ncy.Ñ id. ¸ 928*4+*F+0 Jqygxgt. vjg ueqrg qh

tgxkgy ku pcttqy0 See Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co..

685 W0U0 4;. 65 *3;:5+0 Vjg cigpe{Óu fgekukqp ku rtguwogf vq dg xcnkf. see Citizens to Preserve 

Overton Park, Inc. v. Volpe. 623 W0U0 624. 637 *3;93+. cpf vjg eqwtv owuv pqv Ðuwduvkvwvg kvu

lwfiogpv hqt vjcv qh vjg cigpe{0Ñ State Farm. 685 W0U0 cv 650 C eqwtv owuv dg ucvkuhkgf.

vjqwij. vjcv vjg cigpe{ jcu Ðgzcokpg]f_ vjg tgngxcpv fcvc cpf ctvkewncvg]f_ c ucvkuhcevqt{

gzrncpcvkqp hqt kvu cevkqp kpenwfkpi c tcvkqpcn eqppgevkqp dgvyggp vjg hcevu hqwpf cpf vjg ejqkeg

ocfg0Ñ Alpharma, Inc. v. Leavitt. 682 H05f 3. 8 *F0E0 Ekt0 4228+. swqvkpi State Farm. 685 W0U0

cv 650

CPCN[UKU

K0 Rnckpvkhh fkf pqv hckn vq gzjcwuv cp{ ocpfcvqt{ cfokpkuvtcvkxg tgogf{ rtkqt vq
kpkvkcvkpi vjku cevkqp0

Kp kvu etquu/oqvkqp hqt uwooct{ lwfiogpv. fghgpfcpv crrgctu vq ctiwg vjcv rnckpvkhh hckngf

vq gzjcwuv kvu cfokpkuvtcvkxg tgogfkgu rtkqt vq dtkpikpi vjku ncyuwkv0 SeeFgh0Óu Oqv0 cv 5Î60

Urgekhkecnn{. kv fktgevu vjg Eqwtv vq Dqctf Twng 6805. yjkej rtqxkfgu<

Wrqp ytkvvgp oqvkqp fgoqpuvtcvkpi iqqf ecwug. vjg Dqctf oc{ tgkpuvcvg c
ecug fkuokuugf hqt hcknwtg vq eqorn{ ykvj Dqctf rtqegfwtgu0 0 0 0 Kh vjg
fkuokuucn ycu hqt hcknwtg vq hkng ykvj vjg Dqctf c tgswktgf rqukvkqp
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rcrgt 0 0 0 vjg oqvkqp hqt tgkpuvcvgogpv owuv. cu c rtgtgswkukvg. kpenwfg vjg
tgswktgf hknkpi dghqtg vjg Dqctf yknn eqpukfgt vjg oqvkqp0

Dqctf Twng 68050 Fghgpfcpv uvcvgu vjcv ÐRnckpvkhh hckngf vq hkng c ytkvvgp oqvkqp vq uggm c iqqf

ecwug gzegrvkqp.Ñ cpf kv ctiwgu vjcv ÐTwng 6805 rtqxkfgu vjcv rtqxkfgtu owuv uggm uwej cp gzegrvkqp

d{ hknkpi c ytkvvgp oqvkqp fgoqpuvtcvkpi iqqf ecwug hqt tgkpuvcvgogpv qh vjg ecug0Ñ Fgh0Óu Ogo0

cv 60

Vjku ctiwogpv tckugu c swguvkqp cdqwv rnckpvkhhÓu gzjcwuvkqp qh cfokpkuvtcvkxg tgogfkgu.

yjkej okijv chhgev vjg EqwtvÓu lwtkufkevkqp0 Dgecwug Ðeqwtvu jcxg cp Òqdnkicvkqp vq fgvgtokpg

yjgvjgt uwdlgev/ocvvgt lwtkufkevkqp gzkuvuÓ cu c rtgnkokpct{ ocvvgt.Ñ United States v. Miranda. 9:2

H05f 33:7. 33;5 *F0E0 Ekt0 4237+. swqvkpi Arbaugh v. Y&H Corp.. 768 W0U0 722. 736 *4228+. vjg

Eqwtv yknn tguqnxg vjku kuuwg dghqtg rtqeggfkpi vq vjg ogtkvu qh rnckpvkhhÓu eqornckpv0 Cpf kv

eqpenwfgu vjcv vjg tgngxcpv Dqctf twngu fq pqv korqug c ocpfcvqt{ tgswktgogpv vjcv c rtqxkfgt

uggm tgkpuvcvgogpv vjtqwij c ytkvvgp oqvkqp dghqtg hknkpi uwkv kp hgfgtcn eqwtv0

Ð]Y_jgtg vjg CRC crrnkgu.Ñ cu kp vjku ecug. Ðcp crrgcn vq Òuwrgtkqt cigpe{ cwvjqtkv{Ó ku c

rtgtgswkukvg vq lwfkekcn tgxkgy only yjgp gzrtguun{ tgswktgf d{ uvcvwvg qt yjgp cp cigpe{ twng

tgswktgu crrgcn dghqtg tgxkgy cpf vjg cfokpkuvtcvkxg cevkqp ku ocfg kpqrgtcvkxg rgpfkpi vjcv

tgxkgy0Ñ Darby v. Cisneros. 72; W0U0 359. 376 *3;;5+0 Kp qvjgt yqtfu. Ðcdugpv c uvcvwvqt{ qt

tgiwncvqt{ tgswktgogpv vq vjg eqpvtct{. eqwtvu jcxg pq cwvjqtkv{ vq tgswktg rgvkvkqpgtu uggmkpi

lwfkekcn tgxkgy qh c hkpcn cigpe{ cevkqp vq hwtvjgt gzjcwuv cfokpkuvtcvkxg rtqegfwtgu0Ñ CSX

Transp., Inc. v. Surface Transp. Bd.. 7:6 H05f 3298. 329; *F0E0 Ekt0 422;+. ekvkpi Darby. 72; W0U0

3590

Jgtg. pqvjkpi kp vjg DqctfÓu twngu qt kp vjg tgiwncvkqpu gzrtguun{ tgswktgu c rtqxkfgt vq hkng

c tgkpuvcvgogpv oqvkqp rtkqt vq dtkpikpi uwkv kp hgfgtcn eqwtv0 Hktuv. yjkng kv ku vtwg vjcv Dqctf Twng

6805 rtqxkfgu c ogejcpkuo hqt uggmkpi tgkpuvcvgogpv qh cp crrgcn xkc c ytkvvgp oqvkqp
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fgoqpuvtcvkpi iqqf ecwug. Twng 6803 kornkgu vjcv uwej c oqvkqp ku pqv tgswktgf< kv rtqxkfgu vjcv

Ð]c_ Rtqxkfgt maytgswguv tgkpuvcvgogpv qh cp kuuwg*u+ qt ecug ykvjkp vjtgg {gctu htqo vjg fcvg qh

vjg DqctfÓu fgekukqp vq fkuokuu vjg kuuwg*u+1ecug0Ñ Dqctf Twng 6803 *gorjcuku cffgf+0 Pqyjgtg

gnug kp vjg Dqctf Twngu ku vjgtg cp{ kpfkecvkqp vjcv c tgkpuvcvgogpv tgswguv ku c ocpfcvqt{

rtgtgswkukvg vq uggmkpi lwfkekcn tgxkgy qh vjg DqctfÓu fkuokuucn qh cp crrgcn0

Kp hcev. kv crrgctu vjcv uwej c fkuokuucn fgekukqp ku hkpcn cpf crrgcncdng wpnguu vjg Ugetgvct{

qh JJU kpvgtxgpgu<

C fgekukqp qh vjg Dqctf ujcnn dg hkpcn wpnguu vjg Ugetgvct{. qp jku qyp
oqvkqp. cpf ykvjkp 82 fc{u chvgt vjg rtqxkfgt qh ugtxkegu ku pqvkhkgf qh vjg
DqctfÓu fgekukqp. tgxgtugu. chhktou. qt oqfkhkgu vjg DqctfÓu fgekukqp0
Rtqxkfgtu ujcnn jcxg vjg tkijv vq qdvckp lwfkekcn tgxkgy qh cp{ hkpcn fgekukqp
qh vjg Dqctf. qt qh cp{ tgxgtucn. chhktocpeg. qt oqfkhkecvkqp d{ vjg
Ugetgvct{. d{ c ekxkn cevkqp eqoogpegf ykvjkp 82 fc{u qh vjg fcvg qp yjkej
pqvkeg qh cp{ hkpcn fgekukqp d{ vjg Dqctf qt qh cp{ tgxgtucn. chhktocpeg. qt
oqfkhkecvkqp d{ vjg Ugetgvct{ ku tgegkxgf0

64 W0U0E0 ¸ 35;7qq*h+*3+0 Vjku uvcvwvg. yjkej guvcdnkujgu vjg Dqctf. fqgu pqv fkuewuu vjg

tgkpuvcvgogpv rtqxkukqp kp vjg DqctfÓu twngu. cpf kv fqgu pqv korqug cp{ hkpcnkv{ tgswktgogpv qp c

Dqctf fgekukqp rtkqt vq crrgcn qvjgt vjcp vjg qpg tgncvkpi vq vjg Ugetgvct{ qh JJU0

Vjgtg ku pq kpfkecvkqp kp vjg tgeqtf vjcv vjg Ugetgvct{ tgxgtugf. chhktogf. qt oqfkhkgf vjg

DqctfÓu fgekukqp fkuokuukpi rnckpvkhhÓu crrgcn. cpf uq kv crrgctu vq vjg Eqwtv vjcv vjg fkuokuucn

fgekukqp ycu hkpcn hqt rwtrqugu qh uggmkpi lwfkekcn tgxkgy0 Cpf yjgtg. cu jgtg. vjgtg ku pq

Ðuvcvwvqt{ qt tgiwncvqt{ tgswktgogpv vq vjg eqpvtct{.Ñ vjg Eqwtv ecppqv hqteg rnckpvkhh Ðvq hwtvjgt

gzjcwuv cfokpkuvtcvkxg rtqegfwtguÑ dghqtg rgtokvvkpi kv vq uggm lwfkekcn tgxkgy qh vjcv hkpcn cigpe{

cevkqp0 See CSX Transp.. 7:6 H05f cv 329;0 Vjg hcev vjcv rnckpvkhh eqwnf jcxg uqwijv tgkpuvcvgogpv.

dwv ejqug pqv vq. ku vjgtghqtg pqv c dct vq kpkvkcvkpi vjku cevkqp. cpf vjg Eqwtv oc{ rtqrgtn{ gzgtekug

lwtkufkevkqp qxgt vjku fkurwvg0
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KK0 Vjg DqctfÓu tgcfkpi qh vjg crrnkecdng tgiwncvkqpu cpf twngu ycu eqpvtct{ vq ncy0

Kp kvu fgekukqp ngvvgt. vjg Dqctf gzrnckpgf vjcv ukpeg rnckpvkhhÓu rqukvkqp rcrgt ycu fwg qp

Ugrvgodgt 3. 4237 dwv ycu pqv tgegkxgf wpvkn vjg pgzv fc{. vjg Dqctf jcf pq ejqkeg dwv vq fkuokuu

rnckpvkhhÓu crrgcn Ðhqt hcknwtg vq vkogn{ hkng vjg hkpcn rqukvkqp rcrgt0Ñ Dqctf Ngvvgt cv 30 Vjg Dqctf

dcugf kvu eqpenwukqp qp vyq rtqxkukqpu kv nckf qwv kp hwnn kp kvu ngvvgt Î 64 E0H0T0 ¸ 62703:8:*d+ cpf

Dqctf Twng 49030 Id. cv 3Î40 Vjg Dqctf gzrnckpgf vjcv vjg Ðtgiwncvkqp cpf twng rtqxkfg vjcv vjg

Dqctf ku vq fkuokuu cp crrgcn kh vjg Rtqxkfgt fqgu pqv vkogn{ hkng kvu rqukvkqp rcrgt0Ñ Id. Hwtvjgt.

vjg Dqctf uvcvgf. Ð]v_jg ncpiwcig kp vjg Dqctf twng ku engct vjcv cp crrgcn yknn dg fkuokuugf kh c

rqukvkqp rcrgt ku pqv vkogn{ hkngf0Ñ Id. cv 40

Vjg rtqdngo hqt fghgpfcpv ku vjcv vjg DqctfÓu tgcfkpi qh vjg tgiwncvkqp cpf vjg twng ku

engctn{ eqwpvgt vq vjg rnckp ncpiwcig qh vjqug rtqxkukqpu0 Vjg crrnkecdng tgiwncvkqp. 64 E0H0T0

¸ 62703:8:*d+ rtqxkfgu<

*d+ Kh c rtqxkfgt hcknu vq oggv c hknkpi fgcfnkpg qt qvjgt tgswktgogpv
guvcdnkujgf d{ vjg Dqctf kp c twng qt qtfgt. vjg Dqctf mayÎ

*3+ Fkuokuu vjg crrgcn ykvj rtglwfkeg=

*4+ Kuuwg cp qtfgt tgswktkpi vjg rtqxkfgt vq ujqy ecwug yj{ vjg
Dqctf ujqwnf pqv fkuokuu vjg crrgcn= qt

*5+ Vcmg cp{ qvjgt tgogfkcn cevkqp kv eqpukfgtu crrtqrtkcvg0

64 E0H0T0 ¸ 62703:8:*d+ *gorjcuku cffgf+0 Ukoknctn{. Dqctf Twng 4903 uvcvgu<

Hcknwtg vq vkogn{ hkng vjg rqukvkqp rcrgtu maytguwnv kp fkuokuucn qh vjg ecug.
qt cp{ qh vjg cevkqpu wpfgt 64 E0H0T0 ¸ 62703:8:0

Dqctf Twng 4903 *gorjcuku cffgf+0

Vjg ncpiwcig qh vjgug vyq rtqxkukqpu ku rnckpn{ rgtokuukxg. pqv ocpfcvqt{ Î gcej fktgevu

vjcv vjg Dqctf mayfkuokuu cp wpvkogn{ crrgcn. pqv vjcv kv ku tgswktgf vq fq uq0 Kp qvjgt yqtfu. vjg



:

DqctfÓu eqpenwukqp vjcv kv ycu tgswktgf vq fkuokuu rnckpvkhhÓu crrgcn cu wpvkogn{ hkngf ku pqv kp

ceeqtfcpeg ykvj ncy cpf owuv dg ugv cukfg0 See7 W0U0E0 ¸ 928*4+*C+0

Fghgpfcpv fqgu pqv ogcpkpihwnn{ fkurwvg vjcv vjg Dqctf okutgcf cpf okucrrnkgf vjg rnckp

ncpiwcig qh vjg iqxgtpkpi rtqxkukqpu04 Kpuvgcf. kv crrgctu vq vcmg vjg Ðpq jcto. pq hqwnÑ crrtqcej<

kv ctiwgu vjcv dgecwug vjg gpf tguwnv Î vjg fkuokuucn qh rnckpvkhhÓu crrgcn cu wpvkogn{ Î Ðycu

cwvjqtk¦gf d{ vjg DqctfÓu twngu cpf tgiwncvkqpu.Ñ vjg fgekukqp ujqwnf dg wrjgnf0 Fgh0Óu Ogo0 cv

9Î:0 Kp uwrrqtv. fghgpfcpv ekvgu vq ecugu kp yjkej eqwtvu jcxg chhktogf Ð]v_jg DqctfÓu cwvjqtkv{

vq fkuokuu ecugu hqt hcknwtg vq hkng c rqukvkqp rcrgtÑ kp c vkogn{ ocppgt0 Id. *eqnngevkpi ecugu+0

Kv ku wpfkurwvgf vjcv vjg Dqctf jcu vjg fkuetgvkqp vq fkuokuu cp crrgcn yjgtg c rtqxkfgt hcknu

vq oggv cp guvcdnkujgf fgcfnkpg rwtuwcpv vq 64 E0H0T0 ¸ 62703:8:*d+*3+ cpf Dqctf Twng 49030 Vjg

rtqdngo hqt fghgpfcpv ku vjcv vjg DqctfÓu fgekukqp ycu pqv rtgokugf qp cp gzgtekug qh vjcv

fkuetgvkqp= kv ycu vjg tguwnv qh vjg DqctfÓu eqpenwukqp vjcv kv ycu qdnkicvgf d{ vjqug rtqxkukqpu vq

fkuokuu rnckpvkhhÓu crrgcn0 SeeDqctf Ngvvgt cv 3 *ÐVjg crrnkecdng tgiwncvkqp cpf twng rtqxkfg vjcv

vjg Dqctf ku vq fkuokuu cp crrgcn kh vjg Rtqxkfgt fqgu pqv vkogn{ hkng kvu rqukvkqp rcrgt0Ñ+0

Ð]C_ tgxkgykpi eqwtv. kp fgcnkpi ykvj c fgvgtokpcvkqp qt lwfiogpv yjkej cp cfokpkuvtcvkxg

cigpe{ cnqpg ku cwvjqtk¦gf vq ocmg. owuv lwfig vjg rtqrtkgv{ qh uwej cevkqp uqngn{ d{ vjg itqwpfu

kpxqmgf d{ vjg cigpe{0Ñ SEC v. Chenery Corp.. 554 W0U0 3;6. 3;8 *3;69+0 ÐKh vjqug itqwpfu ctg

kpcfgswcvg qt kortqrgt. vjg eqwtv ku rqygtnguu vq chhkto vjg cfokpkuvtcvkxg cevkqp d{ uwduvkvwvkpi

4 Kp kvu tgrn{. fghgpfcpv cvvgorvu vq uwrrqtv kvu eqpvgpvkqp vjcv Ðvjg DqctfÓu kpvgtrtgvcvkqp qh
vjg crrnkecdng tgiwncvkqpu cpf twngu ycu eqttgev.Ñ Fgh0Óu Tgrn{ cv 4. d{ tgn{kpi qp vjg Uwrtgog
EqwtvÓu fgekukqp kp Thomas Jefferson University v. Shalala. yjkej jgnf vjcv cp cigpe{Óu
kpvgtrtgvcvkqpu qh kvu qyp tgiwncvkqpu ctg gpvkvngf vq Ðuwduvcpvkcn fghgtgpeg0Ñ Fgh0Óu Tgrn{ cv 4.
ekvkpi 734 W0U0 726. 734 *3;;6+0 Dwv kp vjcv ecug. vjg Uwrtgog Eqwtv cnuq pqvgf vjcv vjg cigpe{Óu
kpvgtrtgvcvkqp yknn pqv dg ikxgp eqpvtqnnkpi ygkijv kh Ðkv ku rnckpn{ gttqpgqwu qt kpeqpukuvgpv ykvj
vjg tgiwncvkqp.Ñ qt kh cp Ðcnvgtpcvkxg tgcfkpi ku eqorgnngf d{ vjg tgiwncvkqpÓu rnckp ncpiwcig.Ñ
Shalala. 734 W0U0 cv 734. swqvkpi Bowles v. Seminole Rock & Sand Co.. 547 W0U0 632. 636 *3;67+
cpf Gardebring v. Jenkins. 6:7 W0U0 637. 652 *3;::+0



;

yjcv kv eqpukfgtu vq dg c oqtg cfgswcvg qt rtqrgt dcuku0Ñ Id.5 Jgtg. kv ku engct vjcv vjg itqwpfu hqt

vjg cigpe{ fgekukqp ygtg kortqrgt< vjg Dqctf eqpenwfgf vjcv kv ycu tgswktgf d{ vjg tgngxcpv twngu

cpf tgiwncvkqpu vq fkuokuu rnckpvkhhÓu crrgcn cu wpvkogn{. yjgp vjqug rtqxkukqpu kpfkecvg vjcv

fkuokuucn ku qpn{ rgtokvvgf. pqv vjcv kv ku ocpfcvqt{0 Vjg hcev vjcv vjg Dqctf eqwnf jcxg. kp cp

gzgtekug qh kvu fkuetgvkqp. fkuokuugf rnckpvkhhÓu crrgcn ku qh pq eqpugswgpeg< Ð]c_p cigpe{ cevkqp.

jqygxgt rgtokuukdng cu cp gzgtekug qh fkuetgvkqp. ecppqv dg uwuvckpgf Òyjgtg kv ku dcugf pqv qp vjg

cigpe{Óu qyp lwfiogpv dwv qp cp gttqpgqwu xkgy qh vjg ncy0ÓÑ Sea-Land Serv., Inc. v. Dep’t of 

Transp.. 359 H05f 862. 868 *F0E0 Ekt0 3;;:+. swqvkpi Prill v. NLRB. 977 H04f ;63. ;69 *F0E0 Ekt0

3;:7+0 Vjg DqctfÓu fgekukqp ycu vjgtghqtg rnckpn{ eqpvtct{ vq ncy. cpf kv owuv dg ugv cukfg0 6

5 Vjg rctvkgu ujqwnf pqv tgcf vjg EqwtvÓu tgekvcvkqp qh vjku rtkpekrng cu cp gzrtguukqp qh cp{
qrkpkqp qp yjgvjgt kv ycu rtqrgt hqt vjg Dqctf vq gzgtekug kvu fkuetgvkqp vq tglgev vjg fc{/ncvg
rngcfkpi wpfgt vjgug ektewouvcpegu0
6 Dgecwug vjg Eqwtv hkpfu vjcv rnckpvkhh ku gpvkvngf vq uwooct{ lwfiogpv qp Eqwpv K. kv yknn
pqv tgcej vjg tgockpkpi eqwpvu qh vjg eqornckpv0 Vjg Eqwtv qdugtxgu. jqygxgt. vjcv rnckpvkhhÓu
encko kp Eqwpv KK Î vjcv Ð]v_jg DqctfÓu twngu fq pqv gzrnkekvn{ rtqjkdkv vjg hknkpi qh rqukvkqp rcrgtu
kp gngevtqpke hqtocv.Ñ cpf uq kv ycu ctdkvtct{ cpf ecrtkekqwu hqt vjg Dqctf vq jcxg tglgevgf kvu
gngevtqpke hknkpi. seeEqorn0 ̨̨ 4:Î4; Î ku wprgtuwcukxg0 Dqctf Twng 504 rtqxkfgu<

Fqewogpvu oc{ dg uwdokvvgf vq vjg Dqctf kp cp{ qpg qh vjg hqnnqykpi yc{u<‚ D{ tgiwnct ockn *vjg Wpkvgf Uvcvgu Rquvcn Ugtxkeg *WURU+‚ D{ gzrtguu qt qxgtpkijv ockn d{ c pcvkqpcnn{/tgeqipk¦gf pgzv/fc{
eqwtkgt *uwej cu WURUÓ Gzrtguu Ockn. Hgfgtcn Gzrtguu. WRU. FJN.
gve0+‚ D{ jcpf qt eqwtkgt

Dqctf Twng 5040 D{ oqfkh{kpi vjg nkuv qh uwdokuukqp ogvjqfu ykvj vjg rjtcug Ðcp{ qpg qh vjg
hqnnqykpi yc{u.Ñ vjg Twng kpfkecvgu vjcv qpn{ qpg qh vjqug vjtgg yc{u ku ceegrvcdng0 Dgecwug
gngevtqpke hknkpi ku pqv kpenwfgf kp vjg nkuv. vjg Eqwtv ecp qpn{ eqpenwfg vjcv vjg Dqctf ogcpv vq
gzenwfg kv cu c rgtokuukdng ogcpu qh hknkpi0 See, e.g.. Adirondack Med. Ctr. v. Sebelius. 962 H05f
8;4. 8;8 *F0E0 Ekt0 4236+ *fkuewuukpi Ðvjg ecpqp qh expressio unius est exclusio alterius*vjg
gzrtguukqp qh qpg ku vjg gzenwukqp qh qvjgtu+Ñ+0
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EQPENWUKQP

Dgecwug vjg DqctfÓu crrnkecvkqp qh vjg tgngxcpv tgiwncvkqp cpf kvu qyp twngu ycu eqpvtct{

vq vjg rnckp ncpiwcig qh vjqug rtqxkukqpu. vjg Eqwtv hkpfu vjcv rnckpvkhh ku gpvkvngf vq uwooct{

lwfiogpv qp Eqwpv K0 Vjg Eqwtv yknn vjgtghqtg itcpv rnckpvkhhÓu oqvkqp kp rctv cpf fgp{

fghgpfcpvÓu oqvkqp. cpf tgocpf vjku ocvvgt vq vjg cigpe{ hqt hwtvjgt rtqeggfkpiu0

C ugrctcvg qtfgt yknn kuuwg0

CO[ DGTOCP LCEMUQP
Wpkvgf Uvcvgu Fkuvtkev Lwfig

FCVG< Qevqdgt 43. 4238


