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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SHARLYN FOO,
Plaintiff,
V. CaseNo. 15-cv-2033TSC)

REX TILLERSON
Secretary, U.S. Dgptmentof Stateet al,

Defendang.

N N N N N N N N N N N N

MEMORANDUM OPINION

Plaintiff SharLyn Fooalleges that the State Department and the Foreign Service
Grievance Boar@‘FSGB”) violated the Administrative Procedure Act (“APA”), 5 U.S.C. § 706,
when they determined that she was ineligible to seekizer for the repayment of retirement
annuity overpaymentsPlaintiff additionally asserts that the regulation Defendeslisd on for
their determination, 22 C.F.R. § 17.7(a)(2), is invalid because it is not authorized by, and
conflicts with,the text of 22 U.S.C. § 4047(dJ.he parties have filedrossmotions for
summary judgment. (ECF Ngs. 15, 18). Upon consideration of the motions and the record, and
for the reasons set forth belothie paties’ crossmotions are botGRANTED IN PART and
DENIED IN PART.

l. BACKGROUND
This case concerns Defendartempt to collect on annuity overpayments made to

Plaintiff between 1997 and 2011. Shgn Foois the daughter of Charles Foo, a former Fprei

! Defendants’ motion is styled as a motion to dismiss or in the alternativerniatisummary
judgment. Because the arguments raised in Defendamition areprimarily legal and rely
upon numerous exhibits, the court will consider the motion only as one for summary ffiudgme
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Service officer who dieth 1984. ESGBCorrected Decision (“FSGB Decision”) atGqmpl.

Ex. 2). Charles Foo received retirement annuity payments from the State DapfartRoreign
Service Retirement and Disability System until his death in 198dn\uls wife Lorna Foo
began receiving those benefits as a survivor annuitéh). These annuity payments were
deposited directly into Lorna Foo’s account at First Hawaiian Bank, and in 1995fRleast
added to this account as a@ener. (d.; Compl. { 32. After Lorna Fot death in November
1997, the State Department continued to deposit monthly annuity payments into this bank
account untiit realizedits errorand ceasd thepaymentsn 2011. (FSGB Decision at-45;

Compl. T 43).Plaintiff alleges that during the fourteen yedrem 1997 to 2011she was
unaware that the monthly deposits were survivor annuity payments that should hadewiase
her mother’s death; indeed, she was not aware of the source or nature of the payafients a
(Compl. 1182-36). Plaintiff states that,sasher mother requestezheapplied the monthly bank
depositgo Lorna Fots condominium mortgage, and tHairnahadinstructed Plaintiff to iye

the condominiunto Plaintiff s rephew when he reached adulthood and the mortgage was paid.
(Id. 1133-38).

In May 2012, the State Department sent Plaintiff a latferming her that Lorna Fos’
survivor annuity account had beewverpaidby $254,343.99 and that Plaintiff was required to
repay that amount(ld. I 55; Def. Ex. 1). The following month, Plainficounsel sent a letter
to the State Department requesting a waiver of the collection under 22 C.F.R. § 17.2 because
“[t]he alleged overpayment is not the result of Shar Lyn’s acts or omissionsematbte Shar
Lyn is without fault.” (Def. Ex. 2 at 4, Compl. § 56). Section &)%provides that[r]ecovery
of an overpayment . . . may be waived pursuant to [22 U.S.C. § 4047(d)] when the individual is

without fault and recovery would be against egaind good conscience or administratively



infeasible.” Nearly two years later, the State Department responded to Plaidiiffe 2012
letter and notifiedher that the overpayment amount had treealculatedo $311,703.00 and
that it could not considdrer waiver request because “[tlhe Department is prohibited from
waiving collection of an overpayment to an estate under 22 C.F.R. 17.7(a)(2).” (Def.tBx. 3 a
3; Compl. 11 59-60). 22 C.F.R. § 17.7(a)(2) states that “[w]aiver of an overpayment cannot be
granted when . . . [tlhe overpayment was made to an estate.” Plaintiff subsegppatied the
State Departmerd determination to the FSGB July 2014 primarily arguing thashe was
eligible to seek a waiver because the annuity paymentsdepasied directly intoherown
bank account, naent toan account associated whier mother'sstate (Def. Ex. 5; Compl.
1165-80).

The FSGB issued its decision in May 2015, followed by a c@delgcision in early
June 2015. (Compl. Exs. 1). At foundthat Plaintiffhad failed to proffer substantial evidence
that the annuity payments were not made to Lornas-estateand therefore dermined that
Plaintiff was ineligible for a waiver under 22 C.F.R. § 17.7(a)(B). at 16-17). Raintiff
subsequently brought this sahallenging the FSGB’s decision.
Il. LEGAL STANDARD

On a motion for summary judgment in a suit seeking APA review, the court must set
aside any agency action that is “arbitrary, capricious, an abuse of discoetadtherwise not in
accordance with law.’5 U.S.C. § 706(2)The courts review is “highly deferential” and begins
with a presumption that the agenggctions are validEnvtl. Def. Fund, Inc. v. Costlé57 F.2d
275, 283 (D.C. Cir. 1981). The court is “not empowered to substitute its judgment for that of the
agency, Citizens to PresOverton Park, Inc. v. Volpd01 U.S. 402, 416 (1971), but instead

must consider only “whether the agency acted within the scope of its legal thbather the



agency has explained its decision, whether the facts on which the agency purpwesr&idd
have some basis in the record, and whether the agency considered the relevairit factors
Fulbright v. McHugh 67 F. Supp. 3d 81, 89 (D.D.C. 2014) (quotiuond for Animals v. Babbitt
903 F. Supp. 96, 105 (D.D.C. 1995)). The plaintiff bears the burden of establishing the
invalidity of the agency’s actionld.

1. DISCUSSION

A. Ultra Vires Challenge to the State Departmeris Estate Rule

In Count Il of her Complain®laintiff allegesthatthe State Department acteltra vires
andexceededts authority when ipromulgaed 22 C.F.R. § 17.7(a)(2yvhich prohibits the
waiver ofrepayment foan overpayment made to an estated further that the FSGB acteitia
viresin concluding that the estate rule was vali@ompl. 11 98—104)Plaintiff argues that this
estate rule is contrary to tkext of theenabling statute, 22 U.S.C. § 4047(d), which provites
authority for discretionary waivers of overpaymealiections Defendants contend that the
estate rule was lawfully promulgated as a valid and reasonable interpretdaherstitute.

The parties agree that in orderevaluate Plaintifs claim that the estate rule is contrary
to the statute, the caumust“begin [its] analysiswith the first step of the twpart framework
announced iilChevron. . .and ask whether Congress hdisectly addressethe precise question
at issué” Mayo Found. for Med. Educ. & Research v. United S;&ié2 U.S. 44, 52 (2011)
(quotingChevron, U.S.A., Inc. v. Natural R&ef. Council, Inc, 467 U.S. 837, 843 (1984)).
Under seponeof Chevron the courfirst examineswhether the intent of Congress is cléar,
and if it is ther'that is the end of the matfdor the court, as well as the agency, must give effect
to the unambiguously expressed intent of Congre€bévron 467 U.S. at 842-43. If the

statute is “silent or ambiguous,” thére analysigproceeds to step two, where “the question for



the court isvhether the agentgyanswer is based on a permissible construction of the statute.”
Id. at 843.

1. ChevronStep One

The first step of th€hevronframework begins with an evaluation of the statutext
using“the traditional tools of statutory consttian in order to discern whether Congress has
spoken directly to the question at isSu&agle Broad. Grp., Ltd. v. FCG63 F.3d 543, 552
(D.C.Cir. 2009) (citingChevron 467 U.S. at 842—-43). The court “looks to the text, structure,
and the overall statutory scheme, as well as the problem Congress sought toFSolve.”
Planning Ass’n v. SE@82 F.3d 481, 487 (D.C. Cir. 2007f this ‘search for the plain
meaning of the statute . yields a clear result, then Congress has expressed its intention as to the
guestion, and deference is not appropriate,” ending the santlysis.Eagle Broad. Grp.563
F.3d at 552 (quotingell Atl. Tel. Cos. v. FCC131 F.3d 1044, 1047 (D.Cir. 1997)).

The State Departméstestate rule was pralgated under 22 U.S.C. 8§ 4047, which
provides for annuity payments undke Foreign Service Retirement and Disability System.
Section 4047(d) stateRecovery of overpaymentsider this part may not be made from an
individual when, in the judgment of the Secretary of State, the individual is withoutridult a
recovery would be against equity and good conscience or administrativelytl&gag2 U.S.C.
8§ 4047(d). This section of the statute also provides for payment of the retirement amauit
survivor annuitant, but states that “no annuity shall be due or payable to his or her estate.” 22
U.S.C. § 4047(b). Unlike other terms used in this section, such as “annuitant,” Congress did not
define “individual.” See22 U.S.C. § 4044 (definitions).

Both partiesasserthat the couit analysis can be resolved at step one. Plaintiff argues

thatCongress$as already addressed the issue of when the State Department may and may not



recover an overpaymeint the text of22 U.S.C. § 4047(d). According to Plaintiff, Congress
expressly prohibited recovery of an overpayment only wtinermdividual who received the
overpayment is without fault such that recovery would be “against equity and good camscienc
administratively infeasible.” 22 U.S.C. § 4047(d). Plaintiff further contends thatr€ssng
intended anindividual” to be a broad terrmeaninganyindividual, because in other provisions
of this sectiorand inthe preceding seacin of the statut€Congress usespecificterms such as
“participant,” “survivor,” “eligible individual,” and “individual entitled to an antyi 22

U.S.C. 88 4047, 404@Defendant argues that the plain text of the staupgortsts
interpretation bemuseunder 22 U.S.C. § 4047(H)e State Departmentpsohibited from

making annuity payments to an estate and therefore payments made toestatehe
encompassed by the term “an individual” in 22 U.S.C. § 4047(d).

Neither partysreading of this statutory section satisfies the court tbagfess has
directly addressed the issue of whether an estate is eligible for an owergayaiver.While
Plaintiff is correct that Congresid not definegheterm“an individual,” nothing inlie statute
suggests that Congress intended this term to be so broad as to amgtud#vidual or entity,
including an estate. A review of dictionary definitions offers no support for Ffaiargument.
While Black's Law Dictionary does not define “individual” as a noMerriamWebster defines
“individual” as*“a particular person” and tH@xford English Dictionary defines it as “[a] single
human being as distinct from a groupHlowever, while it is not clear that Congress intended
“an individual” to include estates, the couralsonot convinced thahe statute’sar onmaking

annuity payments to survivorestates directly addressbg separate issué whetheran estate

2 Individual, MerriamWebster https://www.merrianwebster.com/dictionary/indigtual;
Individual, Oxford English Dictionary, https://en.oxforddictionaries.com/definition/individual
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may qualify for a waiveif it mistakenly receives an annuity payment. The prohibition on
payments to estates is just one of many statutory restrictions on annuity mayBeproviding
for the collection of overpayments generally, as well as the waiver of colientcertain
circumstances, Congress clearly envisionedttie6tate Departmentight makeerrors in
dispersing annuity paymentmdnahing in the statute indicates thabri@yresspecifically
intendedfor all erroneous recipients of overpayments exesgatedo be eligible for a waiver.
BecauseCongressssigned no specific definition to the term “an individual,” and further
expresslyprovided that an overpayment waiver should be made “in the judgment of the
Secretary of Statéthe court concludes that Congress delegated authority, both explicitly and
implicitly, to the agencyo answethe question of when recovery of an overpayment “would be
against equity and good conscience or administratively infeasible.” Thysiartherefore must
proceed to step two.

2. ChevronStepTwo

Understeptwo of theChevronframework, “[i]f Congress has explicitly left a gap for the
agency to fill, there is an express delegation of authority to the agency to elacspetefic
provision of the statute by regulatioBuch legislative regulations are given controllinggint
unless they are. . manifestly contrary to the statuteChevron 467 U.S. at 843—-44if,
however, the legislative delegation to the agenclinsplicit rather than explicit[the court]
will uphold any reasonable interpretation made by thesuistratot of the agency.”’Eagle
Broad Grp, 563 F.3d at 551 (quotighevron 467 U.S. at 844xee alscAm. Library Ass'n v.
FCC, 406 F.3d 689, 699 (D.Cir. 2005) (at step twdthe agencis statutory interpretation is
entitled to deference, as loag it is reasonable”)Here, it appears th&ongress explicitly

granted the State Departmentthorityto determingusing its own discretionyhether a waiver



“would be against equity and good conscience or administratively infegsbidimplicitly
granted the agency discretion to interpret the scope of “individual,” which the sédtute |
undefined.

Under this deferential standard, the court finds that the State Departmearpsdtation
of “an individual” is reasonable, and thus its rule is permissible and lawful. Asl stabve,
while the statute does not expressly state that estates should not be permitpdatoyla@annuity
payments made in error, it does state that payments may not be made to estat8sC.22 U
8 4047(b). When consideradlight of the common meaning of “individual” as relating to a
person, the State Department’s interpretation that this waiver provision shouidesastates
appears to the court to be a reasonable one. Moreover, the text of § 4047édsly delegate
to the State Department tlaethorityto determine in itgliscretion when collection of an
overpayment is against equity and good consciefiterefore, the State Department is
permitted to conclude that colleagj an overpayment from an estate wouldende against
equity and thus promulgate the estate rule, because such an interpretatiomignifeistly
contrary to the statuteChevron 467 U.S. at 844.

Plaintiff offers several arguments for why the State Departmestate rule is not a
reasonable interpretation of the statut@st, Plaintiffpoints to the Office of Personnel
Management (“OPM”) agency guidance for 5 U.S.C. § 5584, which applies to overpayments
“arising out of an erroneous payment of pay or allowances . . . or arising out of aoason
payment of travel, transportation or relocation expenses and allowances, to ayeengplan
agency.” OPM's guidance, in the form of a Fact Sheet on its website, provides that “an
employeés . . . estate that is liable for repayment of an erroneous payment directed to the

employee . . . may also seek a waivdfédct Sheet: Waiving Overpaymen@PM.gov,



https://www.opm.gov/policydataoversight/payleave/payadministration/actsheets/waiving
overpaymentsBut the court is not persuaded tl@®M’s differing interpretation of a similar
statute which applies to government overpayments of salary or reimburseratgsthan to
retirement annuitieglemonstratethat the State Department’s interpretation is unnease.

Next, Plaintiff citesKing v. OPM 730 F.3d 1342 (Fed. Cir. 2013), which invohaed
waiver request under an analogous overpaynstatsteto 8§ 4047(d). ldwever,King did not
involve overpayments to an estate, #mereforeit is unclear to thecourthow it is relevant to the
reasonableness of the State Department’s Ikileally, Plaintiffargues thaCongress intended
the waiver provision to apply broadly, and so a rule against estate waiversfastriate
Congressional intent. In the court’s vigaintiff’s arguments reflect reasonable alternative
interpretationghat the State Departmerduld havechosen However, the agency was only
required to choosa permissible and reasonabiéerpretation Having done so, the State
Departmentid not actultra viresin promulgating the estate rulend the court finds that the
agencys estate rule was promulgated lawfullifhe courtherefore GRANTS Defenddst
motion and DENIES Plaintif§ crossmotion as to Count II.

B. APA Challenge toDefendants Application of the Estate Rule

In Count | of her Complaint, Plaintiff alleges that #®&GBviolated the APA and acted
arbitrarily, capriciou$y, and contrary to law when it fourtdat Plaintiff was ineligible to request
a waiver under 22 U.S.C. 8§ 4047{@Bcause the overpayments were made to an estateoted
above, the court’s review of agency actions under the APA is “[h]ighly defaifesutid
“presumes the validity of agency decision®Verton Park401 U.S. at 416Having determine
thatthe State Department’s estate rule is vaheé court now considers under this deferential

standard whether tHfeSGBlawfully applied the rule to Plaintiff's appeal.



The State Departméstregulations require that the FS@plya “substantial evidence”
standard of review in considering an appelkuwctaim. See22 C.F.R. § 17.8(b) (“The recipient
of an overpayment must establish by substantial evidence that he or shéls feligvaiver or
an adjustment in the recovery schedule.”). In its 2015 decisioRSG8 purported to apply
this standard and found that Plaintiff “ha[d] failed to carry her burden of showingobtastial
evidence thaf22 C.F.R. 8§ 17.7(a)(2)3oes not apply, and that she is therefore eligible to have
her waiver request considered by the Secretary on the merits.” (FSGB Detis@)n

Theprimaryfactual disputehat theFSGBsought taesolve was whether thmank
accouninto whichthe State Department mistakenly deposited monthly annuity paymeasta
part of Lorna Foo’s estate or was instead owneBlantiff. In her administrative appeal,
Plaintiff argued to th&SGBthat she and her mother were@meners of the account beginning in
1995, and thainder Hawaiian law Plaintiff became the ownéthe account upon Lorrféod's
death Therefore, Plaintifargued all subsequent annuity payments deposited into the account
weregiven to her, not to her mothsréstate As support, Plaintiff provided theSGBwith four
monthly bank statements listing both Plairdiind her mothes' name®n the account,
approximately twenty cancelled checiad a letter from a First Hawaiian Bank Credit
Operations Officestatingthat “SharLyn Foo was added to her moth@ccount as a emwvner
on November 6, 1995 Plaintiff also cited Haw. Rev. Stat.30:6-104(a), which states that
“[sJums remaining on deposit [in a joint account] at the death of a party to a jomtradelong
to the surviving party or parties as against the estate of the decedent werkess ¢lear and
convincing evidence of a different intention at the time the account is crediee P'SGB
discredited all of Plaintif6 submissions. With respect to the bank statements, it fibxacthe

account statements and checks fail[] to prewady evidence that the account was owned
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jointly.” (FSGB Decision at 11). THeESGBalso discredited the bank letter because it
concluded thathe lettedackedfoundation and was not in the form of an affidavid. at 13).
The bank letter also stat¢hatPlaintiff and her mother were “emwners of the accoufitwhich
the FSGBdistinguished without explanation from being “parties to a joint accould.). (

Ultimately, he FSGBrelied heavilyon the fact that Plaintiff “believed that the First
Hawaiian Bank checking account was in Ldsn@aame only, and that she (appellant) ‘only had
signing authority on the account. [She] believed it was her mother’s individual accoaunsée
only Lornds name appeared on the checkgld. at 10). As a resilt, the FSGBconstrued
Plaintiff's evidence, including that she was listed on the bank statements, to comport with
Plaintiff’'s own subjective belief about ownership of the accowspeeifically that she was not
an owner but rather only had signing authofttr her motheis checks.(Id. at 16-11). The
FSGBalso declined to analyzéaw. Rev. Stat. 8 560:6-104(&he provision cited by Plaintiff,
and instead considered only Haw. Rev. Stat. § 560:6-103, which states that a joint account
“belongs, during the lifetime of all parties, to the parties in proportion to thengthutions by
each to the sums on depdsiBecause th&SGBfound thathere was no evidence that Plaintiff
had “made her own independent contributions to the account during £difaame” it
concluded that Plaintiff was not an owner of a joint accodf®GB Decisiorat 12).

While theFSGBs decision must be given deference under APA review, the court finds
that iterred infinding that Plaintiff had not put forth substantial evidence that she owned the
account into which the State Department made its deposits. Under the evidgatidard the
FSGBwas required to apply, Plaintifladto provide only “such relevant evidence as a
reasonable mind might accept as adequate to support a conctuélatiér v. Barnhart 353

F.3d 992, 999 (D.C. Cir. 2004) (quotiRichardson v. Peraled402 U.S. 389, 401 (1971)). The
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test “requires more than a scintilla, but can be satisfied by borgdéss than a preponderance

of the evidence.”Fla. Mun. Power Agency v. FER815 F.3d 362, 365-66 (D.C. Cir. 2003)
(internal quotation omittedyee als@3 Wright & Miller, Fed.Prac. & Proc. Judicial Review

8 8333 (1st ed . Substantial evidence is less than a preponderance but enough so that a
reasonable mind might find it adequate to support the conclisidtere,Plaintiff provided the
FSGBwith a letterfrom the bank explaininthat she and her mother were “@aners” and with
bank statements that listed both her and her mother on the acEtawwdian law, as quoted

above, providethatwhen one co-owner of a bank account dies, the surviving co-owner becomes
the outright owner.SeeHaw. Rev. Stat. § 560:6-104(&yVhile Plaintiff may have presentdie
FSGBwith stronger evidence, suchthe specific document(s) used to add her to Larna’
account in 1995, or an affidavit instead of a letter from a bank offiei@intiff wasonly

required to prove her ownership by substantial evidence, not by a preponderance ofetiheeevi

In the court’s view, th&SGBerred indetermining that Plaintiff had not provided substantial
evidence to establish her ownershipptgcing greater emphasis Bhaintiff's subjective belisf
about her mothes’'ownership of the account than on the documentary evidence she submitted,
andby distinguishing without explanation between a tener” ard a “joint owner,; and by
disregarding without mention or explanation the provision of HawaaanHaw. Rev. Stat.

8 560:6-104(a), used by Plaintiff to shtmatshe was the owner of the account.

In sum, the court concludes that tH8GBerredby applying an evidentiary standard
higher tharthe“substantial evidence” standard required under 22 C.F.R. § 17.8(b) and by
disregardind?laintiff's relevant and competeevidenceofferedto establish that she owned the
bank account into which the State Department mistakenly deposited annuity payments.

Therefore, the court concludes that the FS@Bhererred in determining that these annuity
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payments were made to an estahder 22 C.F.R. § 17.7(a)(2). Because Plaintiff provided
substantial evidence that the payments were made to her account, rather tharotbdrés m
estate, then thESGBshould have considered the merits of Plaintiff's waiver request, rather than
concluding that the estate rule barred such consideratiomcdurt GRANTS Plaintifs cross
motion and DENIES Defendants’ motion as to Count I.
IV.  CONCLUSION

For the foregoig reasons, Defendahtaotion is granted in part and denied in part, and
Plaintiff' s crossmotion is also granted in part and denied in p&he court willremand the case
to theFSGBfor consideration of the merits of Plaintgfwaiver request. A casponding Order

will issue separately.

Date: March 23, 2017

Tangya 5. Chviflleon

/4
TANYA S. CHUTKAN
United States District Judge
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