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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DAVID M. JOHNSON,
Plaintiff,

V. Civil Action No. 16 €v- 0072 (TSC)
UNITED STATES OF AMERICAget al,

Defendants.

N N N N N N N N N N N

MEMORANDUM OPINION

This matter is before the Court on Defendants’ Motion for Summary Judgment, &CF N

30. For the reasons discussed below, the Court grants the motion.

I. BACKGROUND

A. FOIA Requests to EEOC

On or about April 1, 201, Alaintiff submitted a requeshder the Freedom of
Information Act (“FOIA”), see5 U.S.C.8 552, to the Equal Employment Opportunity
Commission (“EEOC”) Compl. { 19. Specifically, Plaintiff sough¥ilD-715 Reports fofthe]
Intemal Revenue Service seeking all data pertaining to Management DirectivemilGdtober
31, 2003 through December 31, 2018 According to Plaintiff, these reports reflect “policy
guidance which [EEOC] provides to Federal agencies . . . for their use in estgbdisti
maintaining effective programs of equal employment opportunity . . . under Section 7flé of T

VIl of the Civil Rights Act of 1964 and Section 501 of the Rehabilitation Act of 19Kk8.Y 1.
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EEOC assigned the matter a referemgmber (FOIA No. 820-2014-198608), and on
April 28, 2014 it sent Plaintiff a written response
Your request for copies of records containing all data required to be
filed by the Internal Revenue Service with the [EEOC] in
accordance with ManagemenDirective 715; specifically
information submitted to EEOC annually from October 31, 2003
through December 31, 2013, has been granted in part. The IRS has

not submitted its annual report for fiscal year 2013. As discussed,
we will provide you by email theesponsive documents.

Defs.” Mem. of Law in Support of Mot. for Summ. J. (“Defs.” Mem.”), Decl. of Stepé D.
Garner (“Garner Decl.”), Ex. 1 at 8eeCompl. § 20 The response included instructidos
“filling] a proper appeal from the determination under EEOC regulations, incltitengddress
to which the appeal should be directed, information on how to identify the correspondance as
appeal, the deadline by which the appeal must be submitted, and a link to further information on
EEOC'’s website.”"Garner Declf 5 “[A] search of EEOC'’s electronic FOIA records and paper
files” did not locate any “record of a properly filed appeal from the April 28, 2014
determinatiof]” 1d. T 6

According to Plaintiff, he submitted a second FOIA request to EEOC on or about
October B, 2015 “seeking the . . . IRS MD-715 Report for the fiscal year ending December 31,
2014.” Compl. § 23A search of EOC'’s “electronic and paper records, including the archives
of the agency’s FOIA email account (FOIA@eeoc)gov . found no record of a second FOIA
request, or any other correspondence, received from Plaintiff.” GarnerfDecUpon EEOC’s
receipt of a copy of theotion forsummary judgment Plaintiff filed in this civil action [ECF No.
11], EEOC staff‘againsearched the email archive for FOIA@eeoc.gov/found no record of
the October 26, 2015 emailld. § 8 At this point, “because thmpy of the request attached to
[Plaintiffs summary judgment motion] provided EEOC with notice of the conteltanitiff's
attempted request, EEQ&taff] logged the request asceived on April 4, 2016.d. 1 9.
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EEOC granted the requeand on April 12, 2016, it released the requested records iddull.
see id, Ex. 2. EEOC staff considered Plaintiffscond FOIA request “somewhat ambiguous,”
and they “released the reports submitted by the IRS in 2014 and 2015, since both reports
contained information covering a portion of calendar year 20#.Y 9.
B. FOIA Request to the OPM

Plaintiff namedhe former Acting Director of the Office of Personnel Management
(“OPM") as a defendant in this cagePM staff was “asked to verify whether [OPM’s] EEO
office had answered a FOIA request from [PlaintiffPefs.” Mem., Decl. of Yasmin A. Rosa
(“Rosa Decl.”)] 5. A search of records maintained by the OPMEO office, including “all
EEO complaints, inquiries and non-jurisdiction records for 2015 and 2816 “the EEO
inbox” where email requests would have been located, “did not produce any recordisvad a
Johnson contacting EEO.” Rosa Decl. 6. Based on this search result, OPM “concluded tha
[Plaintiff] has not reached out to the EEO Office requesting FOIA informatiasstance.”
Id.

II. DISCUSSION

A. Dismissal of Parties and Claims

The Court construes the Complaint as one raising claims under FOIAtd&aDE and
OPM. A claim under FOIA is against an agen8&ge5 U.S.C. § 552(a)(4)(Booper v.
Stewart No. 11-5061, 2011 WL 6758484, at *1 (D.C. Cir. Dec. 15, 2011) (per curiam
Therefore, th&€ourt dismisses Beth F. Cobert, Victoria A. Lipnic, and Jobaas defendants in
this caseseeCompl. 1 12-14, “because no cause of action exists that would entitle [Plaontiff] t
relief from them under . . . FOIA.Martinez v. Burea of Prisons444 F.3d 620, 624 (D.C. Cir.

2006).



In addition, the Court dismisses Plaintiff’'s purported claegCompl.f 3334, under
the Administrative Procedure Act[T]he APA provides for judicial review of final agency
action only wheréthere is no other adequate remedy in a cbuKenney v. U.S. Dep't of
Justice 603 F. Supp. 2d 184, 190 (D.D.C. 2009) (quoting 5 U.S.C. 8§ H4)ntiff's challenge
to Defendants’ response to his FOIA requests is properly consideredr@iderand “relid
under the APA is unavailable when [FOIA] provides an adequate remg&dyrionds Inst. v.

U.S. Dept of Interior, 383 F. Supp. 2d 105, 111 (D.D.C. 200&)ations omitted).

Lastly,the Court dismisses Plaintiff’'s purported constitutional claim. Plaintiff asserts
that “Defendants’ failure to provide Plaintiff with the information stated in thEAFR®quest
violates . . . the Due Process Clause[.]” Compl. at 7. He offers a legal conclusion without
factual allegations to support it, and thus ftolstate a plausible due process claBee
Ashcroft v. Igbgl556 U.S. 662, 678 (2009).

B. Summary Judgment in a FOIA Case

“FOIA cases typically and appropriately are decided on motions for sumudgmyent.
ViroPharma Inc. v. Dep’t of Health & HumaServs.839 F. Supp. 2d 184, 189 (D.D.C. 2012)
(citations omitted).The Court grants summary judgment if the movant shows that there is no
genuine dispute as to any material fact and that it is entitled to judgment as a matterSddaw
Fed. R. Civ. P. 56(a). Summary judgment in a FOIA case may be based solely on ioformat
provided in an agency'’s supporting affidavits or declarations if they are rétatetailed and
when they describe “the documents and the justifications for nondisclosumreagtnably
specific detail . . . and are not controverted by either contrary evidence in thee[atbry
evidence of agency bad faithMilitary Audit Project v. Casey656 F.2d 724, 738 (D.C. Cir.

1981).



It appears that Plaintiff's sole objectitmDefendants’ motion is their “reliance on
inadmissible hearsay” in the supporting declaratid®sePl.’s Objection to Defs.” Mot. for
Summ. J. at 5. Plaintiff asserts his “eefthent to statistical data summarized on the official
business records maintained by . . . EEQ@d he claims that “the version of facts proffered by
Defendants attempt[s] fraudulently to deny the existence therkbfdt 4(emphasis removed).
Further,Plaintiff suggests that the declarants not only must have personal knowledge of the
“actual computation of the statistical data” he requéstshut also must authenticatestdata
see idat 5. The Court understands Plaintiff to argue that Defendants cannot meet ther bur
on summary judgment when the declarations on which they rely are made by indiwdbalt
personal knowledge of the facts.

Ordinarily, a “declaration used to support or oppose a motion must be made on personal
knowledge, set out facts that would be admissible in evidence, and show that the affiant or
declarant is competent to testify on the matters statéed. R. Civ. P. 5€)(4). In a FOIA case,
a declarant need onlyttesf] to [her] personal knowledge of the procedures used in handling
[Plaintiff's] request an¢her] familiarity with the documents in questidnSpannaus v. U.S.
Dep't of Justice 813 F.2d 1285, 1289 (4th Cir. 1987). “[O]ur circuit court long ago recognized
the validity of the affidavit of an individual who supervised a search for recordstexgghtthe
affiant had not conducted the seafictrself].” Brophy v. U.S. Dep'of Dekense No. 05CV-
360, 2006 WL 571901, at *4 (D.D.C. Mar. 8, 200Q6jing Meeropol v. Mees&90 F.2d 942,
951 (D.C. Cir. 1986)).

Here, EEOC'’s declarant makes her declaration “based on [her] review of the afésial f

and records of EEOC, [her] own personal knowledge, and information [she] acquired . . . through

! The Court presumes that the MM5 Reports Plaintiff has requested contain the “statistical data” td \Wwhic
refers in his opposition.



the performance of [her] official duties.” Garner Decl. I 2. She attests tanhidarity with the
procedures followed in responding to FOIA requests to EEOC generally, and EEQdliadna
of Plaintiff’'s FOIA requests specificallyid. 1 22. Similarly, OPM’s declarant makes “[t]he
statements in [her] declaration . . . based on [her] personal knowledge and upon information
available to [her] from [OPM’s] EEO archives.” Rosa Decl. 58e, too, is familiar with the
agency'’s procedures for handling inquiries, including FOIA requéditdl] 2, 5-6. Thus, each
declarant satisfies the personal knowledggiirement for purposes of the FOISeePinson v.
U.S. Dept of Justice 160 F. Supp. 3d 285, 294 (D.D.C. 2016dvt Acaountability Project v.
U.S. Dept of Justice 852 F. Supp. 2d 14, 23 (D.D.C. 201Because the declarants demonstrate
their “general familiarity with the responsive records and procedures used to itdeoséy
records; they need not “independently verify the information contained in each responsive
record as Plaintiff suggestsBarnard v. Dep’t of Homeland Se&31 F. Supp. 2d 131, 138-39
(D.D.C. 2008).

Furthermore, FOIA does not require that an agency provide explanat@yatsaSee
NLRB v. Sears, Roebuck & Cd421 U.S. 132, 162 (1975) (holding thatsofar as the order of
the court below requires the agency to create explanatory material, it ssi$as@lor does it
require that an agency authenticate or certify the contents of the rea@ldases SeeJackman
v. Dept of Justice No. 05CV-1889, 2006 WL 2598054, at *2 (D.D.C. Sept. 11, 2006) (finding
that “Plaintiff's questions about the authenticity and correctness of the ceheaseds are
beyond the scope of the CosrfOIA jurisdictiori); see ale Hedrick v. BI, _ F. Supp. 3d __,
__, 2016 WL 6208361, at *8 (D.D.C. Oct. 24, 20Q®)ting that plaintiff tites no authority for
the proposition that, when challenged, an agency must authenticate or prove tie ofcttae

content of a responsiveaad’) .



1. EEOC ReleasktheRequested Records In Full

EEOC has released in fuURS MD-715 ReportbetweenOctober 31, 2003 and
December 31, 2012geGarner Decl. 11-8, & well as the IR$eports submitted in 2014 and
2015,id. 1 9. It did not release the IRS MD-715 Report for the fiscal year ending Dacgmbe
2013, because IRS had not yet submitted its re@e¢ id { 5. EEOCdid not violate the FOIA
by failing to disclose a record it did not have in its possession ivheceived Plaintiff's April
1, 2014FOIA request SeeDefenders of Wildlife v. U.S. Dep't of the Interi®8t4 F. Supp. 2d 1,
12 n.10 (D.D.C. 2004) (recognizing that records created afteofigearch cubff date
established by agency regulation are not covered by reqiash if EEOC were to have
received an MB715 Report from IRS for 2013 at some point after it respota@dhintiff's
April 1, 2014 FOIA request, EEOC would not have been obligated to relea3éné@.FOIA does
not require an agency to update or supplement a prior response to a request fof réanrels
v. U.S. Secret Sen811 F. Supp. 2d 351, 358 (D.D.C. 20Hffd, No. 11-5299, 2012 WL
1935828 (D.C. Cir. May 11, 201;X3e= alsoBonner v. U.S. Depbof State 928 F.2d 1148, 1152
(D.C. Cir. 1991) (“To require an agency to adjust or modify its FOIA responses based on post-
response occurrences could create an endless cycle of judicially mandateesspg).

Plaintiff can prevail in a FOIA case only if he has demonstrated “that an algasi¢¥)
improperly (2) withheld (3) agency recordsludicial Watch, Inc. v. Depof State 177 F. Supp.
3d 450, 454 (D.D.C. 2016gitations omitted)see Perry v. Blogke84 F.2d 121, 125 (D.C. Cir.
1982). “Once the records aggoduced],] the substance of the controversy disappears and
becomes moot since the disclosure which the suit seeks has already beenCnaaleet v.
United States State Dep’628 F.2d 9, 10 (D.C. Cir. 198@dr curiam (citations omitted) Now

that EEDC has released all of the records Plaintiff requestediFOIA claimis moot. Sege.g.,



Heily v.U.S. Dep’t of Defens&96 F. Supp. 2d 25 (D.D.C. 2012)gmissing as moot FOIA
claim of plaintiff whoreceived the requested documents wtild action was pendinggff'd,
No. 13-5055, 2013 WL 5975876 (D.C. Cir. Oct. 16, 2013).
2. Plaintiff Did Not Submit a FOIA Request to OPM

“[E]ach agency, upon any request for records which (i) reasonably describagsords
and (ii) is made in accordance wihblished rules stating the time, place, fees (if any), and
procedures to be followed, shall make the records promptly available to any person.C58U.S
552(a)(3)(A). However, if the agency receives no FOIA request, the ag@asyno reason to
searchor produce records and similarly has no basis to respdarbe v. Bureau of Alcohol,
Tobacco and Firearms$No. 03CV-1658, 2004 WL 2051359, *8 (D.D.C. Aug. 12, 2004). The
Court concludes that Plaintiff had not submitted a FOIA request to OPM pfibingahis civil
action? OPM has not failed to fulfill its obligations under the FOIA and, therefore, it®mot
for summary judgment is grante@eerThomas v. Fed. Comm’cns Cormnd34 F. Supp. 2d 144,
146 (D.D.C. 2008) (granting summary judgmenthia agency’s favor “[ijn the absence of any
evidence that plaintiff submitted a proper FOIA request to which defendant woulbédave
obligated to respondsee alscAntonelli v. Fed. Bureau of Prison891 F. Supp. 2d 15, 26
(D.D.C. 2008)noting that “g]n agencis disclosure obligations are not triggered until it has
received a proper FOIA request in compliance with its published regulations

3. Segregability

2 In his motion for summary judgment [ECF No. 40], Piiffirmrgues that OPM improperkyithheld statistical data
herequested on April 11, 2016&eeDecl. of David Johnson in Support of the Mot. for Summ. J. Against Defs.
[ECF No. 401] 1 1;see id, Ex. A;see alsdl. David Johnson’s Statement of Facts in Support of the Mot. for
Summ. J. Against Defs. [ECF No.-2091 1, 5. His original complaint, which the Clerk of Court received on
December 28, 2015, does not ment@oROIA request to OPM, and the OPM'’s response to Plainfiffrd 11, 2016
FOIA request is beyond the scope of this case.



An agency is obligated under FOIA to release “any reasonably segregéina of a
record. . . after deletion of the portions which are exempt” from disclosure. 5 U.S.C. § 552(b).
Here, EEOC has not withheld any information contained in the MD-715 Reports ietkteas
Plaintiff. The Court concludes, then, that all reasonably segregable information has bee
released.

[ll. CONCLUSION

Defendantdhiave shown that there is no genuine issue of material fact in dispute regarding
their compliance with FOIA and that they are entitled to judgment as a matter. of law
Accordngly, the Court grants Defendants’ motion for summary judgmantOrder

accompanies this Memorandum Opinion.

DATE: March __, 2017
TANYA S. CHUTKAN
United States District Judge



