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MEMORANDUM OPINION

The plaintiffs, Citizens for Responsibility and Ethics in Washington (“CREA)

Doc. 22

Nicholas Mezlaka registered voter in Ohibring this actioragainst the Federal Election

Commission (“FEC”)challenginghe FEC’s dismissaif the plaintiffs’administrative

complaint, whichallegedthatCrossroads Grassroots Policy Strategies (“Crossroads GR&G”)

failed properly todisclose the identitiesf donors whose contributions were used to fund

independent expenditures in various 2012 U.S. Senate races. The pldmiiffhat the

dismissalwasarbitrary, capricious, an abuse of discretion, and contrary to law, in violatiba of

AdministrativeProcedure Act (“APA”), 5 U.S.C. 8 706, and thederal Election Campaign Act

of 1971 (“FECA”), 52 U.S.C. § 30109(a)(8)(C). Pending before the Cotin¢ FECs Partial

Motion to Dismiss (“FEC’s MTD”) ECF No. 12as well asaNotice of Joinder and

Supplenentation of Federal Election Commission’s Partial Motion to Dismiss and Memanandu

Dockets.Justia.com


https://dockets.justia.com/docket/district-of-columbia/dcdce/1:2016cv00259/177052/
https://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2016cv00259/177052/22/
https://dockets.justia.com/

in Support Thereof by Crossroads GPS (“Crossroads GPS’s Supplemental MTD'NECF,
whose motion to intervene was previously gransegMinute Order dated Apr. 26, 2016)For
the reasons seut below,the FEC’s Rrtial Motion to Dsmiss pursuant to Federal Rule of Civil
Procedure 12(b)(1)s denied, and Crossroads GPS’s Supplemental Motiorstoif} pursuant
to Federal Rule of Civil Procedure 12(b)(6), is granted in part and denied in part.
l. BACKGROUND

The plaintiffs challenge the FEC’ssthissal of their administrativemplaint against
Crossroads GPS for failing to apply properly the applicable statute oatiegulwhich
regulation they further contend is invabdcause it conflict&ith the governing statutelrhe
FECA's relevanstatutoryand regulatorgcheme is describdmkforediscussing the
administrative proceedings underlying the plaintififstant omplaint.

A. Disclosure Requirementdor Independent Expenditures

Under the FECA andpplicable FEC regulationsrganizationshat makandependent
expenditures must comply with certain disclosure requirentfeRislevant here, the FECA
provides that an organization “nfaig] independent expeitdres in an aggregate amount or
value in excess of $250 during a calendar year shall file a statement” detalicantributions
it receives. 52 U.S.C. § 30104(c)(1). Such statements must inicltedeglia, “the
identification of each person who made a contribution in excess of $200 to the persondiing su
statement which was made for the purpose of furthemrigdependent expenditufeld.
830104(c)(2)(CYXemphasis added)'he FECregulationjn effect since 1980mplementing 52

U.S.C. 8§ 30104(c) uses similar but not identical language, requiring that a donor’s ioentity

! An “independent expenditure” is defined in the FECA as “an expendituaegplyson . . expressly
advocating the election or defeat of a clearly identified candidatéat is nb made in concert or cooperation with
or at the request or suggestion of such candidate, the candidateiszadtpolitical committee, or their agents, or a
political party committee or its agents.” 52 U.S.Q08.01(17).
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disclosed if the donation was “made for the purpose of furthémageportedndependent
expenditure.” 11 C.F.R. § 109.10@E)(i) (emphasis addepd3ee FEC, Amendments to Federal
Election Campaign Act of 1971, 45 Fed. Reg. 15080, 15087 (Mar. 7, 1980).

B. Events Giving Rise tathe Plaintiffs’ FEC Complaint

CREW is awatchdog organizatiofcommitted to protecting the rights of citizens to be
informed about the activities of government officials, ensuring the integrgg\adrnment
officials, protecting our political system against corruption, and reducaigptinence of money
in politics” Compl. 11 8, ECF No. 1. Nicholas Mezlak is &.S.citizen registered to vote in
Ohio. Id. § 17. Crossroads GPS funds independent expenditbesetd. | 35, 40, 44The
plaintiffs’ FEC complaintilleged that Crossroads GPS failednake theaequisite disclosures
for certainof its independent expenditures arising out of an anonymous matching challenge and a
fundraiser in Tampa, Floriddd. 7 35-54.

1. Anonymous Matching Challenge for the Ohio Senate Race

In the spring of 2012, Karl Rove, an “uncompensated advisor to Crossroadssé®sS,”
Compl., Ex. |, Affidavit of Karl Rove (“Rove Aff.”) § 1, ECF No. 1/&ceived a phone call
from an unnamed donor regarding the Ohio Senate race between incumbent Sherrod Brown and
his challengerJosh Mandel, Compl. § 43. According to news reports, the donor stated, “I really
like Josh Mandel,and “I'll give ya $3 million, matching challenge d. (internal quotation
marks omitted).Before the FEC, Mr. Rove acknowledged thatrtbe/sreports’ description of
the conversatiowas™ substantially accuraté,id. § 56 (quoting Rove Aff. § 3)hatthe
anonymous donarltimately“contributedmorethan $3 million to Crossroads GP&J’

(emphasis omittedand that the matching challenge generareddditionat1.3 million,id.

2 The following factual allegaonsare taken from the Complaiahd exhibits attached theretmdare
assumed true for purposes of the pending motions.



1 58. Although “the conversation did not discuss the details of any particular independent
expenditure,’id. 56, Mr. Rove stated that he understood the contribution to be intended for
“aid[ing] the election of Josh Mandel,id. I 57 (quoting Rove Aff. § 10).

Crossroads GPS spent over $10 million on television advertisitignentionedt least
one of the candidates in the Oldenate racencluding $6,363,711 on independent expenditures
opposing Senator Brovigireelection Id. 7144, 59. Crossroads GPS did not disckbhse
identity of the donor who pledged $3 million in contributions for the Ohio Senate rtwe or
names of other donors who donated to métel contribution.Id.  45.

2. The Tampa Fundraiser

On August 30, 2012, Crossroads GPS held a fundraiser in Tampa, Florida, “in
conjunction with American Crossroads, an independent expendilygolitical committee
closely associated with Crossroads GPH.  40. “A pproximately 70 higrearning and
powerful donors, including hedge fund billionaires and investarsie in attendanceld. § 41.
During the fundraiser, Mr. Rov&riefed the attendees d® active Senate racgs. I 42, and
playedl4television ads targeting Democratic Senate candidatstatesVirginia, Ohio,
Montana, Floida, Massachusetts, and Nevadaf 47. After the ads were shown, Crossroads
GPS and American Crossroddslicited the attendees for additional contributions, noting that
additional sums were needed because advertising rates were increasing,itma&re costly
for Crossroads GPS to broadcast advertisements like those the attendees ratdhast id.
1 49. Former Governor of Mississippi, Haley Barhdorade the fiml pitch for money.”ld.
1 50. Crossroads GPS subsequently “made independent expenditures in five of the g race
which ads were shown” during the fundraisard “many” of those advertisements “mirrored the

ads shown.”ld. 11 51-52. In addition to its Ohio independent expenditures, Crossroads GPS



reported spending “upwards of $17 million” on ads in the Virginia, Montana, and Nevada Senat
races after the fundraiser had occurrtetl.§ 53. Crossroads GPS did not disclose iRHE
filings the names of the donors who funded these ktls.

C. The FEC’s Dismissal ofthe Plaintiffs’ Complaint

Under the FECA, “[a}y person who believes a violation[tfe FECA]has occurred,
may file a complaint with the Commissiéns2 U.S.C. 8 3010@)(1). If, after affording the
alleged violator an opportunity to respond, four of the six FEC Commissioners findrireas
believe” that a violation has occurred, the Commission undertakes an investigationllzgbe
violation. Id. 8 30109(a)(2).

On November 14, 2012, CREW filedcamplaint with the FEC alleging that Crossroads
GPS had (1) “failed disclose the contributor who pledged to contribute $3 million to dzrdssr
GPS to aid in the election of Josh Mandel by funding Crossroads GPS'’s independent
expenditures in Ohio,” (2) “failed to disclose the contributors who made matchingaenimi
the same purpose,” and (3) “failed to disclose the contributors at the August 8tgndnet
contributed to Crossroads GPS, including those who contributed to further its independent
expenditures in the Ohio, Virginia, Montana, and Nevada Senate races.” Compl. { 5%&CThe F
respondents, including Crossroads GPS and vamalngduals affiliated with the organization
responded explainindpatthe phone conversation with the anonymous donor occurred “months
before the August 30 meeting[,] which would also be months before many of the ads shown at
the August 30 meeting were . . . paid for and airdd.Y] 56 (internal quotation marks omitted).
The FECrespondents further maintained that Mr. Rove did not discuss any particular
independent expenditure with the anonymous dottbr.Regarding the Tampa fundraiser, the

FEC respondents argued that any solicitations were made on behalf of An@&nosaroads



rather than Crossroads GR&,J 61, and, in any event, the attendees were not asked to
contribute to anyarticular ad, noting that most of the ads shown during the fundraiser “had
already been paid for argred; id. { 60(internal quotaibn marks omitted).

The FEC's Office of the General Counsel (“*OG@&Yuedan initial report on March 7,
2014, recommending that the FEC Commissioners find no “reason to believe,” 52 U.S.C.
8 30109(a)(2), that Crossroads GPS had violated the FECA's disclosure requirentaats or t
FEC’s implementing regulatiorad dismiss the plaintiffs’ complaineeCompl. { 64. The
OGC report largely adopted the arguments set out in the respondents’ filing, timatitige
evidence did not suggest that any of the contested donations were earmarketdampar
independent expenditureSee id. The OGC acknowledged that 52 U.S.C. § 30104(c)(2) of the
FECA “may reasonably be construed to require disclosure of the identity of certaiibators
regardless of ether the contributor made a contribution to further a specific independent
expenditure,”id. I 65 (quoting Decl. of Steven Law, President, Crossroads BB (“OGC
Report”)at 10, ECF No. 8-6), but nevertheless adhered to “the Commission’sléngtro
interpretéion of the statutory provisiofi, as stated in 11 C.F.R. § 109.10(e)(1)(M).y 66
(quoting OGCReport at 2 n.57). The OGC also observed that 52 U.S.C. § 30104 (njgh}
impose additional reporting obligations for certain contributions made for the purpose of
influencing a federal election generaliytthat the implementing regulations were silent as to
any such requiremenSeeCompl. § 67. Accordingly, the OGC recommendwsat the FEC
declineto exercise its prosecutorial discretion to investigate a claim ung@t&(c)(1) given
“equitable concerns about whether a filer has fair notice of the requisgtiediedisclosure

required by law” Id. (quoting OGC Report at 13).



The FEC Commissioners deadlocked thie#iree as to whether there wasason to
believé that Crossroads GPS violated 52 U.S.C. 88 301Q¥Yoy (2)or 11 C.F.R.
§ 109.10(efL)(vi). Id. § 70. Consequently, on December 17, 2015, the FEC votéatzexe to
dismiss the plaintiffs’ complaintld. § 71. The three Commissioners who voted against opening
an investigation did not issue a Statement of Reasons explaining theitd/dfer2.

D. The Plaintiffs’ Instant Claims

The plaintiffs instantcomplaintassertshreeclaims, all stemming from the FEC'’s failure
to find “reason to believe” that Crossroads GPS violated FECA's statutoryipreviat 52
U.S.C. 88 30104(c)(1and (3, andthe implementing regulation, &1 C.F.R. § 109.10(e)(1)(vi).
Specifically,in Count I, the plaintiffs contend thiéite FEC'’s failure to find “reason to believe”
that Crossroads GPS violated 11 C.F.R. 8§ 1(8){D)(vi) was arbitrary and capricious, an abuse
of discretion, and contrary to laWwecauséthe evidence before the Commission provided a
reason to believe that Crossroads GPS accepted contributions made for the purposgitsf air
independent expenditures in Ohio, Virginia, Montana, and Nevada,” and the OGC “unreasonably
credited Crossroads GPS'’s response and, in particular, the affidavit of Mr. Rei@ation of
the FEC'’s prior guidance.” Compl.  11A8s relieffor thisallegedviolation ofthe FECA, 52
U.S.C. § 30109(a)(8)(C), and the APA, 5 U.S.C. § 706plhiatiffs seek a declaration that
dismissal of their administrative complaint vaabitrary and capricious and contrary to law.
Id. T 116.

In Count Il, the plaintiffs assert thiéte FEC’s failure to find “reason to believe” that
Crossroads GPS violated 52 U.S.C. § 30104(c)(2) was arbitrary and capricious, an abuse of
discretion, and contrary to law, in violation of the FECA and the Afeaid. §1117-24,

because “11 C.F.R. § 109.10(e)(1)(vi) imts with the FECA,"id. § 123. That is, the plaintiffs



contend that the regulation is invalid because it is narrower than the statute aresilapss
stringent disclosure requirementSee idf 119 (“[T]he regulation . .clearly frustrates
Congress’s intent to require disclosure in situations where contributions wdesfan the
purpose of furthering independent expenditures, even if the purpose was not to furtkeéica spe
independent expenditure exactly as the ad was aired and reported E€Cthe Rs relief, the
plaintiffs seek a declaration that the FEC violatedREEA and theAPA by dismissing the
plaintiffs’ complaint and that 11 C.F.R. § 109.10(e)(1)(vi) “is unlawful and invalid.'Y] 124.

Finally, Count Ill alleges thahe FEC's &ilure to find “reason to believe” that
Crossroads GPS violated 52 U.S.C. § 301@4)avas arbitrary and capricious and contrary to
law, in violation of the FECA and the AP/See idf1125-31. The plaintiffs contend that
“[tihe OGC recognized thaapart from any reporting obligations imposed by 52 U.S.C.
8§ 30104(c)(2) and 11 C.F.R. 8 109.10(e)(1)(vi), 52 U.S.C. 8§ 30104(c)(1) imposes a separate
obligation on those making independent expenditures to disclose contributions made for the
purpose of infiencing a federal election generallyd. § 127 (internal quotation marks
omitted). According to the plaintgfthe FEC acted arbitrarily and capriciously by accepting the
OGCs recommendation to “dismiss][] the allegation on the belief that Crossrd@soBuld’
raise a defense that it did not have ‘fair notice’ of the disclosure requiremé&ht$.129. The
plaintiffs seelas a relief a declaration that thE®s dismissal of the plaintgf complaint on
this ground was arbitrary and capricioud. § 131.

The FECnow moves to dismiss Count Il only, pursuant to Federal Rule of Civil
Procedure 12(b)(1), arguing ttats claim “challen§ing] the lawfulness of 11 C.F.R.
8 109.10(e)(1)(vi) pursuant to the [APA]” is “barred by thear statute of limitations at 28

U.S.C. § 2401(a),” since the regulation has been in place for more than 30SeetEC’s



MTD at 1; FEC’'s Mem. Supp. MTD (“FEC’s Mem.”) at 1, ECF No; itk at 4(“Claims One

and Three of plaintiffs’ complaint seek relief that genlyimelates to the agency’s dismissal of
plaintiffs’ administrative complaint without opening an investigation.”). Coeds GPS moves

to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6), the portions of Counts I, Il, and
lll that seek relieinder the APA, othegroundsthat the FECA “provides the exclusive avenue
for review of the FEC'’s dismissal of the administrative complaint that Plaintiféfitenge in this
action and precludes judicial review of the same under the APA.” Crossroads GPS’
Supplemental MTD at42. These pending motions are ripe for review.

Il. LEGAL STANDARD

The standards governing motions to dismiss uRdéderal Ruls of Civil Procedure
12(b)(1) and 12(b)(6) are set out below.

A Rule 12(b)(1)

“‘Federal courts are courts lohited jurisdictian,” possessing ‘only that power
authorized by Constitution and statuteGunn v. Minton133 S.Ct. 1059, 10642013) (quoting
Kokkonen v. Guardian Life Ins. Co. of ABil1 U.S. 375, 377 (1994)). Indeeddéral courts
are “forbidden . . . from acting beyond our authorityétworkIP, LLC v. FCC548 F.3d 116,

120 (D.C.Cir. 2008), and, therefore, have “an affirmative obligation ‘to consider whether the
constitutional and statutory authority exist e to hear each dispute JamesMadison Ltd. by
Hecht v. Ludwig82 F.3d 1085, 1092 (D.Cir. 1996) (quotingHerbert v.Nat'l Acad. of

Scis, 974 F.2d 192, 196 (D.CCir. 1992).

To survive a motion to dismiss under Federal Rule of Civil Procedure 12(b)(1), the
plaintiff bears thdurden ofestablising the courts jurisdiction over the subject matter by a

preponderance of the evidenc®eelujan v. Defenders of Wildlifé04 U.S. 555, 561 (1992).



When considering a motion under Rule 12(b)(1), the court must accept as true all uncodtroverte
material factual allegations contained in the complaint and “construe the complaadtyjbe
granting plaintiff the benefit of all inferences that can be derived from thediéeged and upon
such facs determine jurisdictional questions&m. Nat'l Ins. Co. v. FDIC642 F.3d 1137, 1139
(D.C.Cir. 2011) (internal quotation marks and citationsitted). The court need not accept
inferencesdrawn by the plaintiff, however, if those inferences are ursue@ by facts alleged
in the complaint or amount merely to legal conclusidbe Browning v. Clinton292 F.3d 235,
242 (D.C.Cir. 2002). In evaluating subjeatnatter jurisdiction, the courhay look beyond the
complaint to “undisputed facts evidenced in the record, or the complaint supplemented by
undisputed facts plus the court’s resolution of disputed faéterbert 974 F.2d at 197.

B. Rule 12(b)(6)

To survive anotionto dismiss under Federal Rule of Civil Procedure X8Jbthe
“complaint must contain sufficient factual matter, accepted as true, to stat@ &octelief that
is plausible on its face.\Wood v. Moss— U.S. ——, 134 S. Ct. 2056, 2067 (2014) {ggot
Ashcroft v. Igbgl556 U.S. 662, 678 (2009) A claim is facially plausible when the plaintiff
pleads faatal content that is more thamierdy consistent with’ a defendastliability,” and
“allows the court to draw the reasonable inference tleatitfiendant is liable for the misconduct
alleged.” Igbal, 556 U.S. at 678 (quotirigell Atl. Corp. v. Twomb|\550 U.S. 544, 557 (2007)
see alsdRudder v. Williams666 F.3d 790, 794 (D.Cir. 2012). Although “detailed factual
allegations” are not regred to withstand a Rul&2(b)(6) motion, a complaint must offer “more
than labels and conclusions” or “formulaic recitation of the elements of a chasgon” to
provide “grounds” for “entitle[ment] to relief,Twombly 550 U.S. at 55%alteration inoriginal),

and “nudge[ ] [the] claims across the line from conceivable to plausidlet 570 see
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Banneker VenturelsLC v. Graham798 F.3d 1119, 1129 (D.C. Cir. 20X5plausibility requires
more than a sheer possibility that a defendant has acted unlawfully . . . .” (igieotetion
marks omitted) (quotinggbal, 556 U.S. at 678)). Thus, “a complaint [does not] suffice if it
tenders ‘naked assertion[s]’ devoid of ‘further factual enhancemdntdl, 556 U.S. at 678
(quotingTwombly 550 U.S. at 557) (second alteration in original).

In considering anotionto dismiss for failure to plead a claim on whrefief can be
granted, the court must consider the complaint in its entirety, acceptingtadll fallegations in
the canplaint as true, “even if doubtful in factfTvombly 550 U.S. at 555ee alsdarris v.
D.C. Water & Sewer Auth791 F.3d 65, 68 (D.CCir. 2015), “but is notequired to accept the
plaintiff' s legal conclusions as correcgissel vU.S. Dep’'t Health & Human SeryS§.60 F.3d 1,
4 (D.C.Cir. 2014);seealsoHarris, 791 F.3d at 68 T]he tenet that a court must accept as true
all of the allegations contained in a complaint is inapplicable to legal concltiggusting
Igbal, 556 U.S. at 678) and “[tlhreadbare recitals of the elements of a cause of action,
supported by mere conclusory statements, do not suffiagris, 791 F.3d at 6@alteration in
original) (quotinglgbal, 556 U.S. at 67§ Banneker Ventureg98 F.3d at 1129 (samen
addition, courts may “ordinarily examine” other sources “when ruling on Rulg(ép(botions
to dismiss, in particular, documents incorporated the complaint by reference, tterd wfa
which a court may take judicial noticeTellabs, Incv. Makor Issues & Rhts, Ltd, 551 U.S.
308, 322 (2007).

1. DISCUSSION

The plaintifs asserthree Counts under bothe APAand the FECA, each of which

allegesthat the FEC's finding that there was no “reason to believe” a violation had occased w

arbitrary and capriciouand contrary to lawecause, i€ount | the FECignored undisputed
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evidence that Crossroads GPS had violated 11 C.F.R. 8 {©91)(vi) by failing to disclose the
identities ofindividuals whose donations to Crossroads GPS were used to fund independent
expendituresin Count Il,the FEC predicatedismissal of the plaintiffs’ administrative
complaint on 11 C.F.R. § 109.10(e)(1)(vi), which conflicts with the FECA'’s disclosure
provision, 52 U.S.C. 8§ 3010¢)(2); and, fnally, in Count Ill, despite aknowledgng that52
U.S.C. § 30104(c)(1) may impose a separate disclosure obligation for independent expenditures
intended to “influenc|e] a federal election generally,” Compl. | 67, the FEC nonstladisdto
apply any such standard in evaluating the pléghtadministrativecomplaint against Crossroads
GPS

The FEChas moved to dismiss, under Rule 12(b)Cunt Ilchallengng the lawfulness
of 11 C.F.R. § 109.10(e)(1)(vi), on the grouhdtthe plaintiffs’ challenge to 809.10(e)(1)(vi),
which waspromulgated in 1980, is untimely, pursuant to theysar statute of limitations for
commencing a civil action against the United States, 28 U.S.C. § 2401(a). Crossr6gds&P
in the FEC’s motion and also moves, under Rule 12(ltg@)ismiss alportions of Courtl, I,
andlll seelng relief underthe APA, since according to Crossroads GRIse FECAprovides
the exclusive avenue for review of the FEC’s dismissal of an administratvel&nt

A. The FEC’s Motion to Dismiss Under Rule 12(b)(1)

With respect to the FEC’s motion to dismiss, the parties agree that 28 U.S.C. § 2401(a)
prescribes the applicable statute of limitations for challenging 11 C.FORLQY@)(1)(vi)® See
FEC’s Mem. at 1; PIsMem.Opp’n Defs.” Mots. Dismiss (“Pls.” Opp’n”) at 6, ECF No. 18.

Nevertheles, relying oolNLRB Union v. Fed. Labor Relations Ayt834 F.2d 191, 195 (D.C.

3 Section 2401 (a) provides, in relevant part, thelXtept as provided by chapter 71 of title 41
[relating to claims arising @wf government contracts], every civil action commenced against the
United States shall be barred unless the complaint is filed within six gétar the right of action first
accrues ..."

12



Cir. 1987), and its progenthe plaintiffsargue that a party adversely affected by a regulation
that allegedly conflicts with thauthorizingstatute may challenge thet¢gulationafter thestatute
of limitationshas expired SeePls.” Opp’n at 6—7.In NLRB Union the Unionsued the Federal
Labor Relations Authority (“FLRA”) arguing that two FLRA regulationseh& inconsistent
with” the FederaBervice LaboiManagement Relation Statut834 F.2d at 192Theagency
arguedunsuccessfullythatthe ourt lacked jurisdiction to entertain the Union’s suit becdlose
applicable statute of limitations had ruidl. at 195. In rejectingthe agency’s argument, the
Court noted a “long line of casegermitting “attacks on the substantive validity of regulations”
initiated after expiration of the statute of limitatipasd reinforced the notion that “a party who
possesses standing may challenge regulations directly on the ground thaifitigeaigency
acted in excess of its statutory authority in promulgating thddch. The contours of this
pronouncement have been refined in subsequent D.C. Circuit cases.

The phintiffs here relyon twosuchcases to argue that this actismot timebarred by
limitations period provided i8 2401 (a).First, the plaintiffs point t&AT&T Co. v. FCC978
F.2d 727 (D.C. Cir. 19925 case arising out of the FCC’s dismissal of AT&T’s administrative
complaint alleginghat MCI, one of AT&T’s competitors, “had violated and was continuing to
violate” 8§ 203 of the Communications Aby charging some customers rates that had not been
filed with the FCC.Id. at 232. The FCC dismissed &T’ s complaint based on the
Commission’s~ourth Report and Ordef Fourth Report), id., and AT&T then sued the FCC
challenging the dismissal of its administrative complaint, arguing in principal partéhat th
Fourth Reportwas contrary to 803. Id. at 729-30. Although the case did not implicate any
statuteof-limitations issues, the D.C. Circuit had occasion to note that “[i]t is well established

that a rule may be reviewed when it is applied in an adjudicationgt 734 (citingNLRB
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Union, 834 F.2d at 195). The D.C. Circteld that because tii®urth Reporhad been
“applied” in dismissing AT&T’s administrative complaint, the validity of ffaurth Reportvas
properly before the Courtd.

The plaintiffs also rely oWVeaver v. Fed. Motor Carrier Safety Admird4 F.3d 142
(D.C. Cir. 2014), which presented the question whether the plaintiff could challenige a
published by the Federal Motor Carrier Safety Administration (“FMQ3#ter the applicable
60-daystatute of limitations had expiredd. at 145. The plaintiff claimed injury from the
challenged rule becausdraffic citationissued to him but subsequly dismissed by a state
courtwas entered and remainedamFMCSAdatabaseised byprospective employers to screen
applicants.ld. at 142-43.The plaintiffsued the FMCSA arguing that the ageacyle
governing database correctionsdlated the statute authorizing the Secretary of Transportation
to maintain the databased’, since the statute required the Secretarinter alia, “ ensure
.. .[that] all the data is complete, timely, and accuraid, (quoting 49 U.S.C.
8 31106(a)3)(F)), and “provide for review and correction of information in the databagk,”
(quoting 49 U.S.C. § 31106(e)j1)The FMCSA argued that the court lacked jurisdiction over
the suit because “someone who is injured by a rule thaadéahlied to attack within the time
limit may still challenge that rule, bonly as a defense in an ‘enforcement actiond” at 145.
The D.C. Circuit rejected the FMCSA'’s argument, holding ‘tiwaen an agency seeks to apply
[a] rule,those affectedhay challenge that applicable on the grounds that it ‘conflicts with the
statute from which its authority derives . .”. 1d. (emphasis added) (quotigat’l Air Transp.
Ass’n v. McArtoy 866 F.2d 483, 487 (D.C. Cir. 1989)ting Functional Msic, Inc. v. FCC
274 F.2d 543, 547-48 (D.C. Cir. 1958)aceba Total Commc’ns, Inc. v. FCC15 F.3d 1038,

1040-41 (D.C. Cir. 1997AT&T, 978 F.2d at 734lurphy Exploration & Production Co. v.
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U.S. Dep't of Interioy 270 F.3d 957, 957-59 (D.C. Cir. 200 The Court explained that
jurisdictionwas properly exercisaaverthe plaintiff's claim to the extent that the FMCSA had
“applied” the challenged rule within 60 daystbé plaintiff's filing suit 1d. at 146?

Taken togethelAT&T andWeavetindicatethat when an agency applies a regulation to
dismiss an administrative complaint, the party whose complaint was dismmagetiallenge
the regulation after the statute of limitations has expired on the ground thatulzioeg
conflicts with the statute from which it deriveSeeAm. Scholastic TV Programming Found. v.
FCC, 46 F.3d 1173, 1178 n.2 (D.C. Cir. 199&Xplaining thaAT&T suggested that a party may
challenge a regulation as being in excess of its statutory authorigmeriforcement
proceedings where the party is nevertheless harmed by application of tiaioegul

The FEC seeks to distinguighT &T andWeaveron several groundayguing that the
plaintiffs here were not “injuredd the same exteiats theAT&T andWeavermlaintiffs and that
the plaintiffs injury in the instant casis so attenuated that they lagtianding. FEC’s Reply
Supp. Partial MTD (*FEC’s Reply”) at8, ECF No. 20. The FEC first notes that, in contrast to
the plaintiffs INAT&T andWeaverthe plaintiffs here were technically “not a party to [the]
proceeding” against Crossroads GPS because pursuant to the FECA, “[t}he fdimg of
administrative complaint is generally the end of the participation in the enforceratar by
the administratie complainant. Id. at 4 As such, “[tjhe administrative complainant is not even
aware of what is happening in the proceedings until they have reached a canblessuse the
enforcement proceeding is confidentiald. (citing 52 U.S.C. § 30M{a)(12)). Furthermore,
the FEC here had no authority to award damages to the plaintiffs had they prevéiéd in t

administrative actionld. at 4, 6. Thushte FEC’s argument is, in essence, that the plaintiffs in

4 Ultimately, the D.C. Circuit concluded that it lacked jurisdiction over thafiff's case on other grounds.
See idat 146.
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AT&T andWeaversuffered a more direct amtimediate harm than the plaintiffs in this casel
that the plaintiffs’ injury here is so remote that it cannot suffice to establistirsgand. at 7
(distinguishing AT&T on the ground that the plaintiffs here allege only an informational injury,
and they do not compete with Crossroads GPS in the same way that AT&T completetCwyit
The FEC’s argument is at odds with the broad language employed by the D.C.i€ircuit
Weaveritself. There, the Court expressly stated that “when an agency seeks tfaapyly,
those affectechay challenge that appation on the grounds thatdonflicts with the statute
from which its authority derivés.Weavey 744 F.3d at 146ntermal quotation marks omitted)
(emphasis addedHere, the plaintii areplainly “affected” by the FEC's reliance di C.F.R.
§109.10(e)(1)(vi) in dismissing the plaintiffs’ administrative complairggardless of the
plaintiffs’ degree of involvemerin the administrative processbecausgthe plaintiffs allege,
they wee denied access toformation to which they werawfully entitledabout who funded
certain of Crossroads GPSrslependent expenditures. Indeed, the D.C. Circuit has previously
held thata plaintiff ha standing under the APA to challenge an FEC regulation, 11 C.F.R.
8 104.20(c)(9), because the plainsffowed that he wasifiable to obtain disclosure of
information under [the Bipartisan Campaign Reform Act] because of the altagddivful
restrictions imposed by 11 C.F.R. § 104.20(c)(9tt. for Individual Freedom v. Van Hollen
694 F.3d 108, 109 (D.C. Cir. 2012) (citiRgC v. Aking524 U.S. 11, 21 (1998) (holding that “a
plaintiff suffers an ‘injury in fact’ when the plaintiff failto obtain information which must be
publicly disclosed pursuant to a statute” (citation omitted}))us, to the extent that the FEC
contendghat the plaintif§ havesufferedno injury, that argument is foreclosed by both D.C.

Circuit and Supreme Court precedent recognizing tihat denial of information [a plaintiff]
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believes the law entitles him to” constitutes an injury in faBhays v. FEC528 F.3d 914, 923
(“[U]nder the FEC's definition of coordinated communications, presidential caedidaed not
report as contributions many expenditures that Shays believes BCRA reheirew report.
Thus, Shays claims that the regulation illegally denies him information about Wwinalisg
presidential candidates’ campaigns. We see no differemwedr this injury and the injury
deemed sufficient to create standingAkins”). For the foregoing reasons, the FEC’s motion to

dismiss Count Il is deniet.

5 Neither the FEC nor Crossroads GPS contends that CREW is differiaundigd than Mr. Mezlak for
purposes of standing. Inel@, this standing analysis applies not only to Mr. Mezlak, an Ohio, \mtealso to
CREW. As the D.C. Circuit has explained, “an organizational ptiliké CREW “ha[s] standing to sue on its own
behalf ‘to vindicate whatever rights and immunitiesaksociation might enjoy.”"Common Cause v. FEC08

F.3d 413, 417 (D.C. Cir. 1997) (quotilgarth v. Seldin422 U.S. 490, 511 (1975)). “In those cases where an
organization is suing on its own behalf, it must estalglsitrete and demonstrable injury to the organization’s
activities—with a consequent drain on the organization’s resodrcesstituting more than simply a setback to the
organization’s abstract social interest&’ (internal quotation marks and alteratsoomitted). “Indeed, the
organization must allege that discrete programmatic concerns are being dinelcigiversely affected by the
challenged action.’'ld. (internal quotation marks and alteration omitted). Here, CREW alleges thses a
combiration of research, litigation, advocacy, and public education to disgenfiarmation to the public about
public officials and their actions, and the outside influences that fearellrought to bear on those actions.”
Compl. 9. Furthermore, CREW rmdains that it is “hindered in carrying out its core programmatic iiev

when those individuals and entities that attempt to influence elections atetedfficials are able to keep their
identities hidden.”ld. §12; see also id{113-16 (descrilng CREW'’s particular activities that are adversely
affected by the withholding of donors’ identities, allegedly in violatibthe FECA). Accordingly, CREW has
sufficiently alleged that its “discrete programmatic concerns are beiggtlgiand adversely affected” by the FEC's
alleged failure to properly enforce the FECA's disclosure provisi@umnmon Causel08 F.3d at 417.

6 The FEC points out that the plaintiffs could have but did not petition the &E@rfendment or rescission
of the rule and then sought judicial review of an adverse agency decsdene.g.FEC Mem. a7-9. Though

true, that fact does not diminish the propriety of the plaintiffs’lehgk via this alternate route. The caselaw makes
clear that “[a]n agencyg regulatios may be attacked itwo waysonce the statutorymitations period has expired.”
NLRB Union 834 F.2d at 195. First, a party who possesses standing may challenge regulatiecttydin the
ground that the issuing agency acted in excess of its statutory authority mgabtny theni. I1d. “The second
method of obtaining judicial review of agency regulations once the lim&aperiod has run is to petition the
agency for amendment or rescission of the regulations and then to tygpagéncys decsion” Id. at 196;accord
P&V Enter. v. U.S. Army Corps of Eng'¥#66 F. Supp. 2d 134, 143 (D.D.C. 200&me) aff'd, 516 F.3d 1021
(D.C. Cir. 20®). This secondhvenuavas employedn 2011 bythenCongressmaghrisVan Hollen who

petitioned the FEC to amend 11 C.F.R.(®.10(e)(1)(vi), arguing that the “regulation is manifestly incoests

with the statute.” Petition for Rulemaking to Revise and Amend RégudaRelating to Disclosure of Independent
Expenditures % (Apr. 21, D11), available onlinat http://sers.fec.gov/fosers/showpdf.htm?docid=

61143. The FECsplit threeto-three on whether to issue a Notice of Proposed Rulemaking on Congresaman V
Hollen’s petition, and, accordingly, no rulemaking wasanéd. SeeFEC’'sMem. at 8. Congressman Van Hollen
did not challenge the FEC'’s inaction in Could.
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B. Crossroads GPS’s Motion to Dismiss Under Rule 12(b)(6)

Crossroads GPS has moved to dismiss the portions of Counts |, Il, and Il thadliedek r
pursuant to the APA, 5 U.S.C. § 706, because, according to Crossroads GPS, “the [FECA], 52
U.S.C. § 30109(a)(8), provides the exclusive avenue for review of the FEC’s dismissal of the
administrative complaint that [the plaintiffs] challenge in this actid®eeCrossroads GPS'’s
Supplemental MTDat 1-2.” Under the APA, “[a] person suffering legal wrong because of
agencyaction, or adversely affected or aggrieved by agactgn within the meaning of a
relevant statute, is entitled to judicial review thered.U.S.C. § 702 Judicial review is
available, however, only in the case dd]fjencyaction made reviewable by statute and final
agencyactionfor which there is no other adequate remedy in atcoud. § 704 (emphasis
added)seeBowen v. Massachuseté&87 U.S. 879, 903 (1988) (explaining that the APA “does
not provide additional judicial remedies in situations where the Congress has propdded s

and adequate review procedures” (internadtgtion marks omitted)itizens for Responsibility

7 The plaintiffs argue that Crossroads GPS’s motion to dismiss is pmadigdmproper, citing the Court’s
Minute Qder, dated April 29, 2016, which modified the briefing schedule to aliew newlyintervened
Crossroads GPS to file a “notice of joindethe [FEC’s] Partial Motion to Dismiss, as well as any supplemental
memorandum of points and authorities in support thereof.” The plaintifferwbititat Crossroads GPS’s
Supplemental Motion to Dismiggoes beyond the scope of what thénMte Order contemplated sindbe motion
raises new arguments not previously raised in the FE&QaPMotion to Dismiss.SeePIs.” Opp’n at 16811
(“Crossroads GPS’s attempt to shoehorn a new motion into its noticmdéjj in the FEC’s motion is improper.”).
In support, the plaiiffs cite two norbinding, outof-Circuit district court opinions, neither of which is persuasive in
the circumstances of this case. Hehe, plaintiffs do not claim to have suffered any prejudice by Crossroads GPS
motion and, indeed, Crossroads GP&1swer to the plaintiffs’ complaint specified as an affirmative deftes
same argument it now presses in its motion to disn8sgAnswer and Affirmative Defense of Intervenor
Defendant Crossroads Grassroots Policy Strategies, Affirmatifen®es L, ECF No. 14 (“The [APA] does not
provide an avenue for relief where other adequate bases for relief from adhtirg@saction are available. Because
the FECA otherwise provides relief from improper dismissal, no Adedy is available here.”Moreover, as
Crossroads GPS points out, “because the pleadings now are closed arglrtheiski of delaying trial, Crossroads
GPS’s Rule 12(b)(6) motion is timely under Rule 12(h) and can and should kaieattand decided under the
identical standards &t govern a Rule 12(c) motion for judgment on the pleadinGsossroads Grassroots Policy
Strategies’ Reply Supp. Defs.’ Partial Mot. Dismiss (“Crosssd@BS’s Reply”) at 4, ECF No. 19 (citiBjoom v.
McHugh 828 F. Supp. 2d 43, 49 (D.D.C. 2011B¢taise, however, the standards fdRale 12(b)(6)motion and
aRule 12(c)motion for judgment on the pleadings are identical, courts routinely censintions to dismiss that
are filed after a responsive pleading as motions for judgment on the gieaalahthis Court will do likewisé).

For these reasons, Crossroads GP&ispfemental Mtion to Dismiss is properly before the Court.
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& Ethics in Washington v. U.S. Dep’t of Justiéd6 F.3d 1235, 1244 (D.C. Cir. 2017) (noting
that courts “look for ‘clear and convincing evidence’ of ‘legislativermttto create a special,
alternative remedy and thereby bar APA review” (quoGagcia v. Vilsack563 F.3d 519, 523
(D.C. Cir. 2009))). Thus, the key question is whether the FECA providesdaqtiate remedy
for theagency actiorchallenged here

To determine whether the plaingfinay bring an APA claim in addition to thé&tECA
claim, the adequacy of the relief provided undeRECA must be considered. As the D.C.
Circuit has clarified, an alternative remedy “need not provide reliefiaino relief under the
APA, so long as it offrs relief of the ‘same genrédnd “relief will be deemed adequate [such
that APA review irecluded] ‘where a statute affords an opportunityd®novadistrict-court
review’ of theagency action.”Garcia, 563 F.3dat 522—-23 (quotind:l Rio Santa Cruz
Neighborhood Health Ctr., Inc. v. U.S. Dep’t of Health & Human SeB@& F.3d 1265, 1270
(D.C. Cir. 2005))seealsoEl Rio, 396 F.3d at 1270 (“Congress did not intend to permit a litigant
challengng an administrative denial . to utilize simultaneously both the [separate statutory]
review provision and the APA.” (qtiag Envtl. Def. Fund v. Reil]y909 F.3d 1497, 1501 (D.C.
Cir. 199))). As relevant here, the FECA provides that fijaparty aggrieved by an order of the
Commission dismissing a complaint filed by such party, or by a failure of the Commission
to act on such complaint during the 120-day period beginning on the date the complanht is file
may file a petition with the United States District Court for the District of Coluri&ia.U.S.C.
§830109(a)(8)(A). The FECAmits this Court’s authority toaview such a dismissal as follows:
“I'n any proceeding under this paragraph the court may declare that the disfhiissa
complaint or the failure to act is contrary to law, and may direct the Commissionféoncanth

such declaration within 30 days, failing which the complainant may bring, in theafasueh
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complainant, a civil action to remedy the violation involved in the original comglaint.
Id. § 30109(a)(8)(C).

Counts | and llladvancegardenvariety challenges tthe FEC’sdismissal of the
plaintiffs’ administrative complaintSeeCompl. 11 111, 113 (challenging the FEC'’s
“application” of 11 C.F.R. 8 109.10(e)(1)(vi) because “[t]he evidence before the Csimmis
provided a reason to believe that Crossroads GPS accepted contributions made for teepurpos
airing its independent expenditures in Ohio, Virginia, Montana, and Nevaaa&'glso id] 130
(arguing that the FEC “gave no consideration to [certain] facts beforéngtodind reason to
believe Crossroads GPS violated Section 30104(c)(1)”). With respect to Countsl) toed |
plaintiffs seek solely “an order reversing the FEC’s unlawful dismgdfgéthe plaintiffs’]
complaint.” Pls.” Opp’n at 12The FECAprovides that a district court magiéclare that the
dismissal of the complaint or the failure to act is contrary to law, and may dirécotheission
to conform with such declaration52 U.S.C. 80109(a)(8)(C)see alscCitizens for
Responsibility & Ethics in Washington (“CREW”) v. FEGG4 F. Supp. 3d 113, 119-20 (D.D.C.
2015) (*Under the system of judicial review established by FECA, the Court cardevée
FEC’s decsion to dismiss a complaint ifite dsmissal was based on ampermissble
interpretation of [FECA] . . or was arbitrary or caprigus, or an abuse of discretion.” (quoting
Common Cause v. FEQ08 F.3d 413, 415 (D.C. Cir. 1997)fgiven that this is precisely the
relief sought by the plaintiffs, and the fact that the APA is not intended to “digpégasting
procedures for r@ew of agency action,Bowend487 U.S. at 903he FECA provides an
“adequate remedy” witrespect to Counts | and IIAccordCREWv. FEC 164 F. Supp. 3d at

120 (holding that the FECA’s “comprehensive judicial review provision [52 U.S.C.
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§ 30109(a)(8)] precludes review of FEC enforcement decisions under the AR&E)ordingly,
the portions ofCounts | and likeeking relietinder the APAare dismissed.

This leaves the question whether APA relief is available @otomt II, which differs
from Counts | and llby alleging that the FEC’s dismissal of the plaintiffs’ administrative
complaint was improper because dismissalas predicated on an “unlawful and invalid”
regulationj.e,, 11 C.F.R. 8 109.10(e)(1)(vi). Compl. § 124 (“Plaistidire therefore entitled to
relief in the form of a declaratory order that defendant FEC is in violation a¢aitgay
responsibilities under 52 U.S.C. § 30109(a)(8) and 5 U.S.C. § 706, that the FEC has acted
arbitrary [sic] or capriciously, abused its discretion, or acted contrarwtmldismissing [the
plaintiffs’ administrative complaintgnd that 11 C.F.R. § 109.10(e)(1)(vi) is unlawful and
invalid.” (emphasis added)). As the D.C. Circuit has explainghe FECA has no provisions
governing juicial review of regulations, so an action challenging its implementing reguation
should be brought under the judicial review provisions of the Administrative Procedure Ac
(APA), 5 U.S.C. 8 70%t seq. Perot v.FEC, 97 F.3d 553, 560 (D.C. Cir. 1996e also
Unity08 v. FEC 596 F.3d 861, 866 (D.C. Cir. 2010) (rejecting the FEC’s argument that “FECA
implicitly precludes direct judicial review of Commission advisory opiniorShays VFEC,
414 F.3d 76, 95-96 (D.C. Cir. 200%lescribing as “weak[]the FEC’s argument that “because

FECA permits judicial reviewo determine whether eveonenforcement decisions are

8 In the earlielCREW v. FECwhich the FEC contends should be followed h&REW argued that the FEC
had adopted a “deatto rule[]’ ... governing how the FEC interprets the law aén it will take action” to
investigate an administrative complaint. 164 F. Supp. 3d at 115. CR&AkMedhat this de facto regulation was
“promulgated in violation of the [APA], which, amg other things, prescribes procedures for administrative
agencies engaged in rulemakindd. The Court granted the FEC’s motion to dismiss on two grounds. Fiest, e
if the two adjudications that CREW pointed to “resulted in the annousrttenfia newprinciple or interpretation,
that principle or interpretation would not be a regulation within the meafitige APA and would therefore not be
subject to noticendcomment procedures.ld. Second, and most relevant here, “CREW ha[d] an adequate,
alternative means to challenge the [adjudicative] decisions through FE@Aal review provision, which
precludes APA review.d.
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contrary to law, [the plaintiffs] cannot show that no other adequate remedy in @xistst as
required for APA jurisdiction(internd quotation marks and citations omitted))hus,theD.C.
Circuit has cledy instructedthat,to the extent that Count Il challengég legal validity ofl1
C.F.R. 8§ 109.10(e)(1)(vi FECAs remedy is notadequate,” and review under the APA is
proper? In the event that the plaintiffs ultimately prevail on their APA challenge to the
regulation, however, the Court would remand this action to the FEC for reconsiderdkien of
plaintiffs’ administrative complaint in light of the Court’s opinioBee52 U.S.C.
§30109(a)(8)(C)

In sum, Crossroads GPS’srigal Motion to Dismissis grantedwith respect to Counts |
and Il becaus@&PA relief is not availabléor those CountsCount Il, however, which
challengeshe dismissal of the administrative complaint based on the alleged invaldity
unlawfulness of 11 C.F.R. 8 109.10(e)(1)(vi), is properly brought uhddfECA and the APA.
V. CONCLUSION

For the foregoing reasons, the FEC’arital Motion to Osmiss isdenied and Crossrads
GPS’s $ipplemental Motion to Bmiss isdeniedinsofar as the plaintiffs may challenge the
validity and lawfulness of 11 C.F.R. § 109.10(e)(1)(vi) under the APA, as raised in Count II.
Crossroad CPS’s motion gsantedn all other respectsThe paries shdlsubmit jointly, by

April 14, 2017, a schedule to govern further proceedings in this matter.

Digitally signed by Hon. Beryl A. Howell

Date: March22, 2017 s 05 Dt Cout o e et
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7807 o cor'og Date: 2017.03.22 18:49:38 -04'00'
BERYL A. HOWELL
Chief Judge
° In other words, the D.C. Circuit has already held that APA reviewoiseprin the context of a direct

challenge to an FEC regulation, and the Court perceives no reason whaguhehould differ when a regulation is
challenged by a party “affected” by application of the rule, as here. Inddefiassio Count Il would be illusory

were the plaintiffs required to proceedly under the FECA, which, as noted, does not permit courts to consider the
validity of FEC regulations.
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