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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JASON VOGEL,
Plaintiff,

V. Case No. 16-cv-1598 (APM)

GO DADDY GROUP, INC., et al.,

Defendants.

N N N N N N N N N N N

MEMORANDUM OPINION

Before the court is Plaintiff Jason Vogel's moticr feave toamend his complaint.
Plaintiff wishes tovoluntarily dismiss Defendarto DaddyGroup, Inc., ando addfacts that he
contends suffice to establish the court’s subjeatter jurisdiction in a lawsuit continuiranly
against four unnametoe” defendants.Prospective Amicusreedmant Taitelman LLP, a Los
Angelesbased law firm, receivea subpoena from Plaintiffs part of Plaintiff's efforts at early,
jurisdictional discovery It argues in proposed amicus briefs thateednot comply with that
subpoena because this court lacks jurisdiction over Plaintiff'suéw

For the reasons that follow, the cooadncludes allowing Plaintiff leave to amend would
be futile because his proposed amended complaint does not plaulsigéy thiat this courbas
subject matter jurisdiction. Accordingly, the court denies Pféleive to amend, denies moot
Freedman + Taitelman LLP’s motions for leave to file as andouae, and dismisses the case.
l. BACKGROUND

Plaintiff filed suit in this court on August 5, 2016, seeking relief under statedawst

The Go DaddyGroup, Inc. (GoDaddy), and four unamed defendan{§the Doe Defendants’)
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SeeCompl.,ECF No. 1 [hereinafter Compl.JAccording to Plaintiff's ComplaintPlaintiff is a
citizen of California who owns and manages real estate in WashjigtG., New Mexico, and
California. 1d. 1. In early 2016, e four Doe [@fendantgurportedlycreated a websitealled
“www.TheReallasonVogel.cqin hosted byGoDaddy on which theyanonymously posted
tortious and defamatory statements al@laintiff, including accusing him “of being a ‘penny
pinching’ ‘slumlord™ who evicted his tenants without causeSee id.ff 3, 9410, 14-16.
Additionally, on or about July 1, 2016, the Doe Defendants allggédtributed flyers in
Plaintiff's neighborhood that contained a photograph of Plaiatiff “a large heading reading
‘I want to rip you off and directed the reader‘tvww.TheRealJaso/ogel.com” Id. 1918-19.
Theseaccusations also appeared on Twitter and Facebook, in addition to accubatidtaintiff
did not maintain or improve his propertieSee id.f{ 3-6, 21-23. Plaintiff seeksrelief against
the Doe Defendants for defation, tortious interference with business relations, faldat, lig
intentional infliction of emotional distress, and trespaSse idff 26-53. Additionally, Plaintiff
seeks preliminary and permanent injunctions against All Defenttaitsequirehemto remove
the online statementeetract those prior statements, and prevent the Doe Defendan{sosting
new defamatory statements online or disseminating defamatay fbee d. at 9-10. Plaintiff
claims$1 million indamages|d. at 9.

This court extended the deadline by which Plaintiff had to serve All Defésdand
permitted Plaintiff to seek limited early discoveryhe Complaint maintained that the court had
subject matter jurisdiction over the case under the diversity staité¢,S.C § 1332(a), because
Plaintiff is a resident of California andoDaddyis incorporated in Delaware and headquartered
in Arizona. See idff 1, 2, 8. Although Plaintiff could not list the Doe Defendanpdaces of

citizenship at the time he filed the Colanpt, the Complaint states that Plaintiff “intends to seek



immediate discovery from Defendant website host GoDaddy, and ralso fonrdefendants
www.Facebook.comandwww.Twitter.comto determine the identity of” each Doe Defendant.
Compl. 113-6. The court granted Plaintiffs’ thraaotions for extensionf time and provided
Plaintiff the opportunity to conduct early discovery to learn the De&ndants’ identies.
SeeOrder, ECF No. 8; Order, ECF No. 6; Minute Order, Nov. 4, 2016.

Plaintiff's earlydiscovery efforts prompted the presemuiry into whether the court has
jurisdiction to hear this case. After receiving a subpoena from #Hlaihe law firm ofFreedman
+ Taitelman LLP(“Prospective Amicu$ filed a motionfor leave to proceed as amicus curiae,
opposing the court’s continued extensions of tiarePlintiff to serve the Doe Defeadson the
ground that the court lashkurisdiction over the caseP?rospective Amicus’brief assers thatthis
court lacks subject matter jurisdiction because Plaintiff's Comptioes not allege complete
diversity amongst the partigSpDaddypurportedlyis immune from sujtanddiversity jurisdiction
does not exist when the onlgmainingdefendants arthe unnameddoe Defendats. SeeMot.
for Leave to File as Amicus Curiae, ECF NoPfgposedmicus Br., ECF No. 2, at 4-6. Even
if complete diversity existdhe brief concludeghe court lackpersonal jurisdiction over tH2oe
Defendantdased on thémited factualallegations in the Complaintld. at 6-8.

The courtdid not rule orProspective Amicus Motion butstayed discovery and directed
Plaintiff to file a brief that addressed the court’s jurisdictio@rder, ECF No. 11.Plaintiff
responded to the court’s Order by seeking leave to amend his Comdramtiff’'s proposed
amendmentoluntarily dismises GoDaddyfrom the suitandstates that each Doe Defendant “is
believed to be a resident of” either Virginia, Texas, tmdis, basedn IP addressePlaintiff

uncovered during early discoverySeePl.’s Mot. for Leaveto Am. Compl, ECF No. 12



[heranafter Pl.s Mot. for Leave to Am,]JAm. Compl., ECF No. 12 [hereinafter Am. Compl.],
19 36, 29-32.

Prospective Amicushen filed a second motion for leave to proceed as amicus curiae,
opposing Plaintiff's Motion and the continuation of the ca3éis Second Motiorrerews the
arguments raised iRrospective Amicus’sriginal Motionand contends that Plaintiffigliance
onlIP addresses does not demonstrate the court has jurisdi8ge8econd Mot. for Leave to File
as Amicus Curiae, ECF No. 13, Secdtmdposedmicus Br., ECF No. 13 [hereinafter Second
Proposed Amicus By, at3-9. SpecificallyProspective Amicukighlights that an IP address can
provide evwdence of an Internet user’s physical location, but that data is nivaént to evidence
of “citizenship” Id. at 4-5. Moreoveraccording tdProspective Amicughe court lacks personal
jurisdiction over the Doe Defendants becathee P addressesdtiff identified place the Doe
Defendant®utside the District of Columbia and Plaintiff has not allegedttiet “regularly do[]
or solicit[]] business, engage[] in any other persistent coursenagfuct, or derive[] substantial
revenue from goods used consumed, or services rendered, in the District of Columlbia.at
7-8 (quotingForrasv. Rauf 812 F3d 1102, 1106 (D.C. Cir. 2016)).

Plaintiff responded to the Second Amicus Brief vaithiing titled “Praecipe,” which asked
the court to accepa “Revised Amended Complaiit The Revised Amended Complairst
substantially the samasthe Amended Complaint, except that Plaintiff nallegeseach Doe
Defendant “is believed to be atizen of’ Virginia, Texas, or lllinois,based on the same IP
addresses Plaintiff uncovered during early discaveBgePraecipe ECF No. 14[hereinafter
Praecipe] Rev. Am. Compl., ECF No. 1% [hereinafter Rev. Am. Comp). 1 36, 30-33

(emphasis added)



. LEGAL STANDARD

At every stage in litigation, a federal court must determine that is hsdigtion to hear
the case before itNat’'| Mining Ass’'n v. Kempthorn&12 F.3d 702, 706 (D.C. Cir. 2008yown
v. Jewel] 134 F. Supp. 3d 170, 176 (D.D.C. 2015)A federal court presumptively lacks
jurisdiction in a proceeding until a party demonstrates that jatisd exists. A party must
therdore affirmatively allege in itpleadings the facts showing the existence of jurisdiction, and
the court must scrupulously observe the precise jurisdictiondk lpnescribed by Congress.”
Commodity Futures Trading Comm’nNahas 738 F.2d 487, 492 n.9 (D.C. Cir. 1984¢cord
Loughlin v. United State893 F.3d 155, 172 (D.C. Cir. 2004)

Subject matter jurisdictioexists if the parties in the litigation are citizens of differ¢ates
and the amount in controversy e&ds $75,000. 28 U.S.C. § 138p Strawbridge v. Curtiss
7 U.S. (3 Cranch) 267, 267 (1806 party is a citizen of the place where he or she is domiciled.
Prakash v. AmUniv., 727 F.2d 1174, 1180 (D.C. Cir. 1984). Domicile, in turn, “is determined by
two factors: physical presence in a state, and intent to remain thereufesactified or indefinite
period of time.” Id. A suit invoking a federal court’s diversity juristion cannot be brought
solely against Doe defendants because their place of citizenstop ksown. See Sinclair v.
TubeSockTed[b96 F. Supp. 2d 128, 1:323 (D.D.C. 2009)Meng v. SchwartZB05 F. Supp. 2d
49, 55 (D.D.C. 2004 ee also Howell by Godtrv. Tribute Ent. C9.106 F.3d 215, 218 (7th Cir.
1997).

A plaintiff may amend his complaito fix a deficiency that goes to whether the court has
jurisdiction. 28 U.S.C. 8§ 1653ohnson v. Panetté®53 F. Supp. 2d 24248 (D.D.C. 2013).
Under Rulel5 of the Federal Rules of Civil Proceduree plaintiff may amend his complaint

once, as of right, within 21 days of when the opposing party sesvessfionsive pleading. Fed.



R. Civ. P. 15(a)(1)(B). Otherwise, the plaintiff may amend hisgdaintwith theopposingparty’s
written consent oleave of court. Fed. R. Civ. P. 15(a)(2)he Rules direct the court to “freely
give leavgto amend)when justice so requires.d.

When the only issue before the casimvhether the plaintiff's proposesnendedomplaint
would establish the court’s jurisdictiotihe court’sresolution of the plaintiff's motion for leave to
amend necessarily dovetails with assessment @fhetherit actuallypossesses jurisdictionf |
the plaintiff's proposed pleadingpntainsstatements ofact plausibly alleging that the court has
jurisdiction, thenthe courthas jurisdiction toallow Plaintiff leave to make thosmecessary
amendmentsAlternatively, if Plaintiff's proposed pleading does ptatusibly allegthatthe cout
possessegurisdiction, then the counnust dismiss the case.SeeFed. R. Civ. P. 12(h)(3);
cf. Loughlin 393 F.3cat 171-72.

[11. DISCUSSION

Plaintiff could amend himitial Complaintonceas a matter of right because it is a pleading
to which aresponse is requirednd no response has been fil&keFed. R. Civ. P. 15(a)(1)(B
Accordingly, Plaintiff need not have souglgaveof court toamendthe initial Complaint;the
“Amended Complairitis the operative pleading this matter The court however, treats
Plaintiff's “Praecipe”as a motion for leave to amend under Rule 15(a)(2), because Pdaihily
filed thePraecipeand the attached Revised Amended Comptaiotire thgurisdictional pleading
deficienciesassertedn Prospective Ancus Second Motionto file an amicus brief.Compare
Second Proposed Amicus Bat 3-4 (arguing that the Amended Complaint lacks allegations
concerning the citizenship of the Doe Defendamigh Praecipe at (seeking to add the purported

citizenship dthe Doe Defendants)Accordingly, the question before the counvisetherto grant



the Praecipe, i.e.Plaintiff's motion for eave to amendand accept the Revised Amended
Complaint as the operative pleading in this matter

Plaintiff's Revised Amended Complaintasserts subject matter jurisdiction based on
diversity The following statements encompass the whole of Plaintiéitgual allegations
addressinghe court’sdiversityjurisdiction:

1. Jason G. Vogel (hereinafter “Plaintiff’) is an individuaho
resides in Laguna Beach, California. The Plaintiff is a citizen of
California. He is a native of Washington, DC. He has family
in the DC metropolitan area.

3. Defendant John Doe 1 is believed to be a citizen of Virginia,
living in or near Hemdon, VA, near Washington, DC.

4. Defendant John Doe 2 is believed to be a citizen of San Antonio,
Texas.

5. Defendant John Doe 3 is believed to be a citizen of El Paso,
Texas.

6. Defendant John Doe 4 is believed to be a citizen of lllinois,
living in or near Chicgo or Naperville, which is a suburb of
Chicago.

9. This Court also has subject matter jurisdiction because the
amount in controversy exceeds $75,000 exclusive of interest and
costs, and the controversy is between citizens of different states,
per 28 U.S.C. § 1332(a)(1).

29. A web site called NextDoor is designed to facilitate interactions
and discussions of interest to members of the local community.
A person who selidentified herself as Sally Forsythe joined
two NextDoor communities in proximity to the Plaintiff's
property in Los Angeles. Sally Fgythe may be her real name.
It is also possible that Sally Forsythe is an alias for someone else
The reason that the Plaintiffuestions the real name of Sally
Forsythe is because she signed up for two separate Nextdoor
[sic] accounts using two different home addresses. NextDoor
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has no records that they actually verified Sally Forsythe’s
address.rione case, the physical addrdegs not exist. For the
other NextDoor account, the listed address is a post office.

30.Sally Forsythe -@emailed derogatory information about the
Plaintiff to the Los Angeles City Government. Internet Protocol
(IP) addresses obtained though discovery indighat Ms.

Forsythe lives in or raund Herndon, Virginia, a suburb of
Washington, D.C.

31.The Plaintiff has reason to suspect that John Doe 1 may be
named Sally Forsythe. However, the Plaintiff does not yet have
proof to support his suspicion. Early diseoy is required to
obtain more information regarding the specific location in
Herndon, VA where Sally Forsythe, or the person who is using
the name Sally Forsythe, resides.

32.1P addresses indicate that Doe 2 lives in San Antonio, Texas;
Doe 3 lives in El Paso, Texas and Doe 3 lives in Chicago, Illinois
or in nearby Naperville, lllinois.

Rev. Am. Compl. 11 1, 36, 9, 29-32. These paragraphs make plain that Plaifibélieves”the
Doe Defendants to be residents of Virginia, Texas, and lllinoipecéasely, based solely on IP
addresses he obtained during early discov8ge idf130, 32. TheDoe Defendantsre the only
partiesthat remain in the amended pleadings such,the Revised Amende@€omplaintalleges
Plaintiff and the Doe Defendardge completely diverspartiesbecause no defendant i§lated
with an IP address iBalifornia. See Strawbridge7 U.S. (3 Cranch) at 267

The RevisedAmended Complaintoes nat however plausibly allege that the court has
diversity jurisdictionbecausdt does notaver sufficient facts to establishe Doe Defendants’
places ofcitizenship A suit invoking a federal court’s diversity jurisdiction canrag herebe
brought solely against Doe defendants becdhse place of citizenship is notnown. See
Sinclair, 596 F. Supp. 2dt 132—-33;Meng 305 F. Supp. 2dt 55;see alsdHowell by Goerdt106

F.3dat 218. Plaintiff does not dispute thatrisdictional principle SeePl.’s Mot. for Leave at 6.



Instead, he submits that the IP addresses he has acquired for eachefBogait, and the
corresponding geolocation informatidghose IP addresses contais sufficient evidenceo
establish diversity jurisdiction.See id. That argument is unpersuasivéAs the D.C. Circuit
reently explainedan IP address praes somegeolocationnformation but not as to a particular
person

Every device connected to the Internet and every web page on the

Internet is identified by an IP addresbhe IP address appears as a

string of numbes separated by periods, for example,

“100.200.123.234.” It identifies the location, i.e., a particular

computerto-network connection of an endser’'s computer and also

serves as the routing address for requests to view a web page.
Weinstein v. Islansi Republic of Iran831 F.3d 470, 473 (D.C. Cir. 2016) (alterataaopted)
(citation andinternal quotation marks omitted)in other words, & IP address pinpoints the
location of a computer; it does not pinpoirgaaticularcomputeruser Many peoplecan, and do,
use the same computee.g, public library computersEven assumingas Plaintiff doesthatthe
IP addressshe foundplausibly allege the locatismof specificcomputerusess, as opposed to the
computersused to commit thalleged tortiouscts thoselP addresssstill provideno information
regarding the user’s intent to remain in the location affiliatett Wie IP addressin order to
establish each Doe Defendant’'s place of citizendRlgintiff must provide plausible factual
allegations concerningiot onlyeach Doe Defendant’s presence in a particular,dbatealsohis
or her intent to remain ther&eePrakash 727 F.2dat 1180. Reliance an IP address alone cannot

establish such intenfAccordingly, becaustheRevised Amende@omplaint allegesat most, that

the Doe Defendants were present in the states of Virginia, lllinadsTaxas ora particular day



the court concludeBlaintiff has not plausibly alleged whether the Doe Defendantstarensi of
states other tha@alifornia®

AlthoughPlaintiff argues that through continued early discovergdregatheadditional
evidence to identify the Doe Defendants’ placéscitizenship,that argument does not save
Plaintiffs Revised Amende€omplaint Indeed,as another ember of this Court wrotéa
diversity action cannot be brought against Doe defendants in hopsrodliscovering that the
requisite diversity of citizenship actually existsSinclair, 596 F. Sup. 2dat 132—33. Here, the
court originally could allav Plaintiff to take early discovery because GoDaddy’'s presence as a
defendant created diversity jurisdiction. Now, however, givemtifes dismissal of GoDaddy,
this court lacks subject matter jurisdiction over this case Pdandtiff cannotcontinueto usethe
tools of discoveryotherwiseavailable to a plaintifiproperly in federal courtto uncoverthe
requisite jurisdictional factsSee idat 134.

For this reason, the court denes futile Plaintiff's Praecipe requestingave to file his

RevisedAmendedComplaintand dismisses the cafe want of jurisdiction

! The cases Plaintiff cited in his first motion for leave to amehthlibu Media, LLC v. John DeéNo. 16639, 2016
WL 1698263 (D.D.C. Apr. 27, 2016dndNu Image, Inc. v.-23,322 799 F. Supp. 2d 34 (D.D.C. 2033jlo not
compel a different resultSeePl.’s Mot. for Leaveto Am. at 7. In each case, thcourt’s subject matter jurisdiction
was premised on federal question jurisdiction and isilyersonaljurisdiction was at issuesee Malibu Media2016
WL 1698263, at *1Nu Image, In¢.799 F. Supp. at 3an that contextthose courts found thaan IP address suffices
to provide”some basisor a “good faith basis” to beliewbat a John Doe resides in the District of Colunalnid the
District Court for the District of Columbia may exercise personal jurisaticiver the unnamed defendaiMalibu
Media No. 2016 WL 1698263at *2; accordNu Image, InG.799 F.Supp. 2d a#l. Here,on the other handhe
court’s subject matter jurisdictias premised on diversitgnd is at issue-an entirely different context in which the
court must evaluate the evidentiary value of an IP addresstelyMoffering“some basis”of each John Doe’s
citizenship does not satisBlaintiff's burdento establishsubjet¢ matterjurisdiction.
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V. CONCLUSION
In light of the foregoing, the coudoncludes it lacks subject matter jurisdiction and

dismisseghe casavithout prejudice A separate Order accompanies this Memorandum Opinion.

/kM “t/\:;
Dated: July 19, 2017 Amit P a
Unpited States District Judge
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