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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JANNEASE JOHNSON,
Plaintiff, : Civil Action No.: 20-2944 (RC)
V. : Re Document Nos.: 44,45, 46

DISTRICT OF COLUMBIA, et al.,

Defendants.

MEMORANDUM OPINION

DENYING PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT; GRANTING IN PART AND DENYING
IN PART DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT; GRANTING IN PART AND
DENYING IN PART PLAINTIFF’S MOTION FOR LEAVE TO FILE UNDER SEAL; GRANTING
DEFENDANTS’ CONSENT MOTION TO FILE EXHIBITS UNDER SEAL

I. INTRODUCTION

In March and April of 2020, Sergeant Jannease Johnson worked for the D.C. Department
of Corrections (“DOC”) and was a regular and vocal critic of DOC’s early response to the
COVID-19 pandemic. She alleges that, because of her criticism, Defendants the District of
Columbia, DOC Director Quincy Booth, and DOC Deputy Director of Operations Wanda Patten
demoted, reassigned, and ultimately fired her. Johnson alleges that Defendants’ actions were
retaliatory, and that they violated both the D.C. Whistleblower Protection Act (“DCWPA”), D.C.
Code §§ 1-615.51 ef seq., and the First Amendment. The parties have cross-moved for summary
judgment on Johnson’s claims. See P1.’s Mot. Summ. J. (“P1.’s MSJ”’), ECF No. 44-2; Defs.’
Mot. Summ. J. (“Defs.” MSJ”), ECF No. 46. For the reasons set forth below, the Court denies
Johnson’s motion for summary judgment and grants in part and denies in part Defendants’

motion for summary judgment.
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II. BACKGROUND
A. Factual Background

Johnson’s career at DOC began in 1992, when DOC hired her as a correctional officer.
P1.’s Statement Undisputed Material Facts (“P1.’s SUMF”) q 1, ECF No. 44-2. In 2006, DOC
promoted her to sergeant, and she served as a Lead Correctional Officer from 2006 until 2020.
1d. 9 2. In 2020, Johnson also held a position as the “Adjustment Board Chairman”—a role in
which she “oversaw the disciplinary process for inmates who possessed contraband or assaulted
other inmates or staff.” Id. 4. Separately, Johnson was an active participant in the Fraternal
Order of Police Department of Corrections Labor Committee (the “Union”). Pl.’s MSJ at 2. In
either 2017 or 2018, “Johnson was elected Executive Secretary” of the Union. See Pl.’s SUMF
9 5; Defs.” Response P1.’s SUMF 9 5, ECF No. 52-1.

Although Johnson’s career at DOC spanned decades, the facts relevant to resolving the
parties’ motions occurred over just a few months in 2020. In March of that year, “Johnson and
other members of the Union’s Executive Board began meeting regularly with the Union’s
attorneys to address concerns about COVID-19 in the D.C. Jail.” P1.’s SUMF q 10. Among
other things, Johnson and others were concerned by “DOC’s lack of response” to the COVID
crisis, insufficient measures to track and quarantine potentially-infected inmates, a shortage of
personal protective equipment (“PPE”) for staff, and “DOC’s failure to communicate and
implement COVID policies.” See id. 9 13, 17.

On April 1, Union leadership held a press conference “outside the D.C. Jail [to] express|[]
their ongoing concerns about the DOC’s response to COVID-19.” Id. § 20. During the press
conference, Johnson stated that the conditions in the Jail were “the absolute worst conditions

[she had] ever experienced” and expressed her belief that DOC had failed to implement a “true



quarantine” for inmates. /d. § 22. Johnson also stated that DOC was not accurately reporting the
number of cases. Id. She further announced that “DOC was not conducting contact tracing for
staff exposed to positive inmates, that staff did not receive PPE, and that only the administrative
areas of the Jail were regularly disinfected.” Id. 4 23. Finally, Johnson “criticized DOC
management, including Deputy Director Patten and Director Booth, for not visiting the Jail and
‘[leaving] the staff and inmates to become infected, sick, and, or die.”” Id. ] 24.

The next day, the Union filed an amicus brief in Banks v. Booth. Id. 9 25; see also
Fraternal Ord. of Police for the D.C. Dep’t of Corrs. Lab. Comm.’s Mem. P. & A. as Amicus
Curiae in Support of Pls., Banks v. Booth, No. 20-cv-849 (D.D.C. Apr. 2, 2020), ECF No. 23-2.
In that case, inmates sued Defendant Booth, in his official capacity as Director of DOC, for
constitutional violations relating to the conditions of their confinement during the COVID
pandemic. See Banks v. Booth, 459 F. Supp. 3d 143, 147 (D.D.C. 2020). The amicus brief
attached as an exhibit a declaration sworn to by J. Michael Hannon, one of the Union’s lawyers.
See Pl.’s Ex. 9, ECF No. 44-8. The declaration included statements—provided by Johnson, see
P1.’s Ex. 10, ECF No. 44-8—in which Johnson described her personal observations of the
conditions at the D.C. Jail, see P1.’s Ex. 9 44 26-33. For instance, the declaration described that
Johnson had “witnessed cleaning crews in the [DOC’s Central Detention Facility] that only clean
the administrative side of the DOC facilities” and who “use the same rag to wipe down
everything they are instructed to wipe down with bleach.” PI1.’s Ex. 9 4 29. The declaration also
stated that Johnson had learned from other correctional officers that a deputy warden had
instructed correctional officers “not to take the cleaning crew to the infirmary,” and that other
correctional officers had described the Jail’s “unsanitary conditions, complete lack of

ventilation,” and the need to “fight with management to get [PPE].” Id. 99 30-31. Moreover,



the declaration reported that Johnson had “witnessed inmates, as recently as April 1, 2020,
travelling within the facilities and during their assigned recreation periods without practicing any
social distancing.” Id. 9§ 32. Finally, the declaration stated that Johnson had heard that there
were “at least ten” inmates displaying COVID-19 symptoms in one section of the Jail, and that
correctional officers assigned to that section lacked PPE and had been given “no guidance from
DOC medical staft.” Id. 9 33.

The Union remained very active over the following days and weeks. On April 6, “the
Union filed an Unfair Labor Practices Complaint with the Public Employee Relations Board.”
P1.’s SUMF ¢ 29. The complaint alleged that “DOC refused to bargain with the Union regarding
the unsafe and hazardous conditions at the Jail, . . . unilaterally imposed 12-hour shifts, and
intentionally deprived the Union of protection against COVID-19.” Id. On April 23, the Union
supplemented its complaint to include additional information, some of which was provided by
Johnson. Id. § 30. Specifically, the Union attached emails that Johnson had forwarded which
showed that “masks were only provided to inmates, that officers were left on posts for more than
16 hours, and that cleaning crews were only cleaning the administrative side of the building.” /d.
4 31. Then, on May 5, the Union filed a motion to amend its Unfair Labor Practices Complaint.
Id. 9 32. The amended complaint attached more than twenty emails sent or forwarded by
Johnson. Id. § 33. The emails “detailed the poor conditions in the Jail and DOC’s lack of
communication with staff members.” Id. The emails also showed that “officers were left on
duty when exposed to positive inmates,” that officers had “confusion regarding leave
procedures,” that DOC was not accurately reporting positive COVID-19 cases, and that “staff
members [were] being threatened with [repercussions] if they left the facility when they were not

well.” Id. In addition to the Unfair Labor Practices Complaint, between April 6 and June 11, the



Union filed “16 separate grievances with Director Booth alleging violations of the Collective
Bargaining Agreement” with respect to DOC’s COVID-related response and policies. /d. 9§ 34.

Around the same time, the Union filed a class action lawsuit in D.C. Superior Court. /d.
9| 36; see Olubasusi v. District of Columbia, No. 2020-CA-2256-B (D.C. Super. Ct. Apr. 15,
2020). The lawsuit alleged that “DOC violated D.C.’s OSHA statute by failing to protect Union
members from COVID-19.” Pl.’s SUMF 9 36. In support of the lawsuit, Johnson submitted a
sworn declaration that “described DOC’s lack of testing for staff members, confusion among
staff when exposed to positive inmates, lack of contact tracing among inmates, the absence of
quarantine for positive inmates, and officers’ concerns about spreading the virus to their
families.” Id. 4 39; see also P1.’s Ex. 11, ECF No. 44-8.

On April 22, inmates in the D.C. Jail “protested the inhumane conditions . . . by refusing
food and placing their hands over the food slots on their cell doors.” Pl.’s SUMF q 44. The next
day, an email describing the incident was distributed over the “DOC Incident Notification
Mailing List.” Id. 9§ 46. The subject line of the email was “Planned use of force.” Pl.’s Ex. 34,
ECF No. 44-9. Johnson was one of the recipients of the email, and she forwarded it to the
Union’s attorneys shortly after receiving it. Pl.’s SUMF 9] 48; see also Pl.’s Ex. 34. Later that
day, the Union’s attorneys forwarded the email to a reporter at a local television network.! Pl.’s
SUMEF 9 49. The reporter, in turn, sent the email to “DOC’s Director of Strategic
Communications, Keena Blackmon, with a request for comment.” Id. 4 50. Blackmon then
relayed the email to Deputy Director Patten, who replied to Blackmon with a list of ways in

which Johnson had violated DOC policy by sharing the initial email. Id. 9 51; see also P1.’s Ex.

' On May 7, the Union’s attorneys sent a copy of the same email to court-appointed amici
in the Banks case. See Pl.’s Ex. 12, ECF No. 44-8.



36, ECF No. 44-9. Patten also notified Kevin Hammond, the Chief of Investigative Services, of
the suspected violations. Pl.’s SUMF § 52; see also P1.’s Ex. 37, ECF No. 44-9.

The fallout that followed was swift. On April 24, DOC Deputy Director of Programs
Gitana Stewart-Ponder asked the Technology Office to “launch an investigation” into Johnson’s
email usage from March 1 through the then-present. Pl.’s SUMF | 54. Stewart-Ponder was
particularly interested in whether there had been any “additional incidents” in which Johnson had
sent “confidential incident notifications to external parties.” PIL.’s Ex. 40, ECF No. 44-9. Three
days later, Johnson was informed that, “[e]ffective immediately,” DOC was removing her from
her post as Adjustment Board Chairman. Pl.’s Ex. 44, ECF No. 44-9. DOC explained that it was
doing so because of the “pending investigation into misconduct”—that is, Johnson’s “alleged| ]
release[] [of] privileged information.” /Id.

Johnson’s reassignment did not deter her from continuing to speak out. To the contrary,
on April 28, a Union attorney sent an email to Blackmon notifying her that Johnson planned to
be interviewed on a local news network. Pl.’s SUMF 9 58. Blackmon forwarded the notification
to Patten, Stewart-Ponder, and DOC General Counsel Eric Glover. Pl.’s Ex. 43, ECF No. 44-9.
On May 1, the local station published an article critical of DOC’s response to the growing
pandemic and which included excerpts from Johnson’s interview. See P1.’s SUMF 9 60.

DOC completed its investigation into Johnson’s email usage on May 14. Id. 4 64. The
investigation concluded that twenty-two of the emails Johnson had sent to the Union’s attorneys
“violated DOC policies and the Health Insurance Portability and Accountability Act

(“HIPAA”).” Id. 9 65; see also P1.’s Ex. 46, ECF No. 44-11. On May 29, Patten issued Johnson



a formal notice of proposed removal.? P1.’s SUMF 9 66; see also Pl1.’s Ex. 47, ECF No. 44-10.
The notice charged Johnson of violating three provisions of the District of Columbia Municipal
Regulations (“DCMR”), various DOC policies and procedures, the collective bargaining
agreement, and a confidentiality agreement Johnson had signed in November of 2015. See Pl.’s
Ex. 47. It also described the ways in which Johnson’s forwarding of the “planned use of force”
email violated a subset of those regulations, policies, and agreements. See id. at 1-3.

Following DOC’s announcement of Johnson’s proposed termination, DOC submitted the
proposal to a hearing officer for review. Pl.’s SUMF 9 70. On June 30, the hearing officer
recommended that DOC “reprimand or suspend” Johnson, but not fire her. /d. § 71. The hearing
officer specifically recommended that DOC consider Johnson’s actions “in light of” the COVID-
19 health crisis and the DCWPA which, among other things, “protects the disclosure of
information . . . when an employee believes there is gross mismanagement . . . or a substantial
and specific risk to public health.” See P1.’s Ex. 49 at 8, ECF No. 44-10. Displeased with the
hearing officer’s recommendation, Defendant Booth “remanded the case” to the hearing officer,
asking that she “reevaluate the materials presented” and “conclude” that “Johnson violated the
rules and regulations of the DOC, by sending confidential and protected health information
without the required authorization in violation of [HIPAA].” See Pl.’s Ex. 50 at 1, ECF No. 44-
10. On remand, the hearing officer disagreed with DOC’s assertions that Johnson had violated
HIPAA, but she agreed that Johnson had violated DOC’s “rules, regulations, written procedures,
or proper supervisory instructions” by forwarding emails containing protected health information

to the media. See Pl.’s Ex. 52 at 2-3, ECF No. 44-10. Accordingly, she concluded that DOC’s

? Defendants claim that Patten received an “initial draft of Plaintiff’s removal paperwork”
on May 5, but they explain that Johnson’s “proposed termination was under review until May
29.” See Defs.” Statement Undisputed Material Facts 9 63—64, ECF No. 46-1.



decision to terminate Johnson was both “supported” and “reasonable.” Id. at 4. DOC did not
delay in acting on the hearing officer’s revised conclusions. On August 12, DOC “issued a final
decision to remove . . . Johnson from her position with DOC,” effective August 21. Pl.’s SUMF
19 76-77.
B. Procedural Background

On September 3, 2020, Johnson filed a complaint in D.C. Superior Court alleging that
Defendants violated the DCWPA and the First Amendment under 42 U.S.C. § 1983, and that
Defendants did so as a civil conspiracy. Compl., Johnson v. District of Columbia, Civil Action
No. 2020-CA-003889-B (D.C. Super. Ct. 2020), ECF No. 1-2. Defendants removed the action to
this Court on October 14, and Johnson filed an amended complaint on November 18. See Notice
of Removal, ECF No. 1; Am. Compl., ECF No. 7. Johnson’s amended complaint retained only
the claims brought pursuant to the DCWPA and First Amendment under 42 U.S.C. § 1983.

Defendants moved to dismiss the amended complaint on the ground that Johnson had
failed to state a claim upon which relief could be granted. See Defs.” Mot. Dismiss, ECF No. 10.
In addition to opposing Defendants’ motion, see Pl.’s Opp’n Defs.” Mot. Dismiss, ECF No. 20,
Johnson filed her own motion seeking partial summary judgment, see P1.’s Mot. Partial Summ.
J., ECF No. 11. Upon consideration of the competing motions, the Court granted in part and
denied in part Defendants’ motion to dismiss, and denied Johnson’s motion for partial summary
judgment. Johnson v. District of Columbia, No. 20-cv-2944, 2021 WL 3021458, at *19 (D.D.C.
July 16, 2021).

Following the close of discovery, the parties cross-moved for summary judgment. See
P1.’s MSJ; Defs.” MSJ. The cross-motions are ripe for review. See Pl.’s Opp’n Defs.” Mot.

Summ. J. (“PL.’s Opp’n”), ECF No. 51; Defs.” Opp’n P1.’s Mot. Summ. J. (“Defs.” Opp’n”), ECF



No. 52; P1.’s Reply Defs.” Opp’n P1.’s Mot. Summ. J. (“Pl.’s Reply”), ECF No. 54; Defs.” Reply
Supp. Mot. Summ. J. (“Defs.” Reply”), ECF No. 55.
III. LEGAL STANDARD

Summary judgment may be granted when “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law.” Fed.
R. Civ. P. 56(a). A factis “material” if it is capable of affecting the substantive outcome of the
litigation. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). A dispute is “genuine” if
sufficient evidence exists such that a reasonable factfinder could return a verdict for the
nonmoving party. See Scott v. Harris, 550 U.S. 372, 380 (2007).

The principal purpose of summary judgment is to streamline litigation by disposing of
factually unsupported claims or defenses and determining whether there is a genuine need for
trial. Celotex Corp. v. Catrett, 477 U.S. 317, 323-24 (1986). The moving party bears the initial
responsibility of identifying those portions of the record which demonstrate the absence of any
genuine issue of material fact. /d. at 323; Fed. R. Civ. P. 56(c)(1)(A) (noting that the movant
may cite to “depositions, documents, electronically stored information, affidavits or declarations,
.. . admissions, interrogatory answers, or other materials”). In response, the non-moving party
must similarly designate specific facts in the record that reveal a genuine issue that is suitable for
trial. Celotex, 477 U.S. at 324. On a motion for summary judgment, the court must “eschew
making credibility determinations or weighing the evidence,” Czekalski v. Peters, 475 F.3d 360,
363 (D.C. Cir. 2007), and all underlying facts and inferences must be analyzed in the light most
favorable to the non-moving party, Anderson, 477 U.S. at 255. Nevertheless, conclusory
assertions offered without any evidentiary support do not establish a genuine issue for trial.

Greene v. Dalton, 164 F.3d 671, 675 (D.C. Cir. 1999).



IV. ANALYSIS

Johnson’s amended complaint alleges that Defendants retaliated against her in violation
of the DCWPA (Count I) and the First Amendment (Count II). The parties cross-move for
summary judgment on both counts.

A. D.C. Whistleblower Protection Act

The DCWPA prohibits employers from “tak[ing], or threaten[ing] to take, a prohibited
personnel action or otherwise retaliat[ing] against an employee because of the employee’s
protected disclosure.” D.C. Code § 1-615.53. Like similar claims brought under Title VII,
retaliation claims under the DCWPA “are subject to analysis under ‘the burden-shifting
framework established by McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).””
McCormick v. District of Columbia, 752 F.3d 980, 984-85 (D.C. Cir. 2014) (quoting Payne v.
D.C. Gov't, 722 F.3d 345, 353 (D.C. Cir. 2013)). Under that framework, a plaintiff must first
establish the three elements of a prima facie case; that is, she must establish by a preponderance
of the evidence “that (1) [s]he made a ‘protected disclosure’; (2) [her] supervisor took or
threatened to take a ‘prohibited personnel action’ against [her]; and (3) the protected disclosure
was a ‘contributing factor’ to the prohibited personnel action.” Bowyer v. District of Columbia,
793 F.3d 49, 52 (D.C. Cir. 2015) (quoting D.C. Code §§ 1-615.53(a), 1-615.54(b)). Once a
plaintiff establishes these three elements, “the burden shifts to the employer to ‘prove by clear
and convincing evidence that the alleged action would have occurred for legitimate, independent

299

reasons even if the employee had not engaged in activities protected by this section.”” Coleman
v. District of Columbia, 794 F.3d 49, 54 (D.C. Cir. 2015) (quoting D.C. Code § 1-615.54(b)). If

the employer makes that showing, the plaintiff must then “come forward with credible evidence

showing that the legitimate, independent reason the defendant offered was pretext for an actual,

10



discriminatory motive or did not actually motivate the challenged personnel action.” Bowyer,
793 F.3d at 52.
1. Plaintiff’s Prima Facie Case

Johnson argues that she made seven protected disclosures, and that these disclosures
contributed to DOC’s decision to demote, reassign, and fire her. See P1.’s MSJ at 13-15.
Defendants do not dispute that Johnson’s demotion, reassignment, or termination constitute
“prohibited personnel actions,” and, accordingly, there is no dispute that Johnson has established
the second element of her prima facie case. See D.C. Code § 1-615.52(a)(5)(A) (defining
“[p]rohibited personnel action” to include “recommended, threatened, or actual termination [or]
demotion” as well as “involuntary transfer, reassignment, or detail”’). They do, however, contest
Johnson’s ability to show that she made any protected disclosures or that such disclosures
contributed to her demotion, reassignment, or termination. The Court will address those
arguments below.

a. Protected Disclosures

Johnson argues that she made seven disclosures that qualify as protected disclosures
under the DCWPA. See Pl.’s MSJ at 14-15. Specifically, she points to (1) her “[p]articipation
in an April 1, 2020 press conference where she spoke about the conditions of the D.C. Jail,” (2)
her “April 2, 2020 declaration in support of the Union’s amicus brief in Banks v. Booth,” (3) an
“Unfair Labor Practice Complaint filed with the Public Employees Relations Board on April 6,
2020 and subsequent filings on April 23 and May 5, 2020,” (4) “[c]lass and group grievances
submitted to Director Booth between April 6, 2020 and June 11, 2020,” (5) an “April 6, 2020
meeting with D.C. Councilmember Trayon White at the D.C. Jail [during which] she shared her

experiences at the Jail,” (6) her “April 17, 2020 sworn declaration in support of [the Union’s]

11



class action lawsuit in Olubasusi v. [District of Columbia],” and (7) the “April 23, 2020 email
regarding the DOC’s planned use of force provided to Banks v. Booth amici.” Id.

The DCWPA defines a “protected disclosure” to include “any disclosure of
information . . . by an employee to a supervisor or a public body that the employee reasonably
believes evidences:

(A) Gross mismanagement;

(B) Gross misuse or waste of public resources or funds;

(C) Abuse of authority in connection with the administration of a public program
or the execution of a public contract;

(D) A violation of a federal, state, or local law, rule, or regulation, or of a term of
a contract between the District government and a District government contractor
which is not of a merely technical or minimal nature; or

(E) A substantial and specific danger to the public health and safety.”
D.C. Code § 1-615.52(a)(6); see also Stewart v. District of Columbia, 290 A.3d 937, 943 & n.6
(D.C. 2023). Whether a disclosure is protected hinges upon whether the plaintiff “reasonably
believed” the conduct at issue constituted gross mismanagement, a violation of law, or a
significant and specific threat to public health and safety. See Harris v. D.C. Water & Sewer
Auth., 172 F. Supp. 3d 253, 261 (D.D.C. 2016) (quoting Freeman v. District of Columbia, 60
A.3d 1131, 1141 (D.C. 2012)). It is not enough for a plaintiff to harbor a “subjective belief that
the information set forth evidenced official misconduct.” Stewart, 290 A.3d at 943 (quoting
Freeman, 60 A.3d at 1151). Rather, the plaintiff must demonstrate the “objective
reasonableness” of her belief “at the time the disclosure was made.” Id. (quoting Freeman, 60
A.3d at 1151). “An employee’s ‘reasonable belief turns on whether a disinterested observer with
knowledge of the essential facts known to and readily ascertainable by the employee could

299

reasonably conclude that the actions of the government evidence illegality, gross abuse, etc.

12



Harris, 172 F. Supp. 3d at 261 (quoting Saint-Jean v. District of Columbia, 846 F. Supp. 2d 247,
260 (D.D.C. 2012)).

That said, not all disclosures which an employee reasonably believes show gross
mismanagement, a breach of law, or a substantial threat to public health qualify for protection
under the DCWPA. That is because the Act only covers disclosures that are made “to a
supervisor or a public body.” D.C. Code § 1-615.52(a)(6); see Johnson, 2021 WL 3021458, at
*5-7. The DCWPA defines “supervisor” by cross-reference to D.C. Code § 1-617.01(d), see
D.C. Code § 1-615.52(a)(8), which clarifies that a “supervisor” is “an employee having authority
.. . to hire, transfer, suspend, lay off, recall, promote, discharge, assign, reward, or discipline
other employees, . . . or effectively to recommend such action, if . . . the exercise of [such]
authority . . . requires the use of independent judgment,” D.C. Code § 1-617.01(d). The
DCWPA’s definition of “public body” includes, “among other entities, any federal or D.C.
judiciary, including any member thereof.” Johnson, 2021 WL 3021458, at *§; see D.C. Code §
1-615.52(a)(7) (listing the covered entities and individuals).

As mentioned above, Johnson asserts that she made seven disclosures regarding “what
she reasonably believed to be substantial and specific dangers to public safety, gross
mismanagement by the DOC, violations of law, and contract violations.” PL.’s MSJ at 14—15.
The Court will address each purportedly protected disclosure in turn.

1. April 1 Press Conference. Johnson first contends that she made a protected disclosure
when she spoke about the conditions at the D.C. Jail during a press conference held on April 1.
Id. at 14. She argues that statements she made during the press conference demonstrated her
reasonable belief that DOC’s actions—or lack thereof—constituted a substantial and specific

threat to public health and safety. Id. at 15; see D.C. Code § 1-615.52(a)(6)(E). She also
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contends that her statements evinced an objectively reasonable belief that DOC’s response to the
pandemic constituted gross mismanagement. P1.’s MSJ at 17; see D.C. Code § 1-
615.52(a)(6)(A). In support of these arguments, Johnson cites record evidence showing that, at
the press conference, she expressed her belief that the conditions at the Jail were “the absolute
worst conditions [she had] ever experienced” and that there was “no true quarantine” for
inmates. Pl.’s SUMF 9 22. She made statements attesting to the fact that “DOC was not
conducting contact tracing for staff exposed to positive inmates,” that Jail staff were not
“receiv[ing] PPE,” and that janitorial staff were only “regularly disinfect[ing]” the
“administrative areas of the Jail.” Id. 4 23.

For their part, Defendants do not seem to contest the fact that a reasonable jury could find
that Johnson’s statements disclosed information which Johnson reasonably believed
demonstrated gross mismanagement on the part of DOC officials or a substantial and specific
threat to public health and safety. See Defs.” Opp’n at 8. Instead, Defendants argue that
Johnson’s participation in the press conference does not constitute a protected disclosure for
purposes of the DCWPA because her disclosures were not made to a “supervisor” or “public
body” as defined by the statute. Id. (quoting D.C. Code § 1-615.52(a)(6)). To that end, they
argue that the record does not contain evidence from which a reasonable jury could conclude that
Johnson’s supervisors were even aware of the fact that Johnson spoke at the press conference.
See id.; see also Defs.” MSJ at 3 (“Neither Booth nor Patten attended or viewed the press
conference, nor were they aware Plaintiff spoke individually at this event.”).

As discussed above, for a disclosure to be entitled to protection under the DCWPA, it
must be made to either a “supervisor” or “public body.” D.C. Code § 1-615.52(a)(6). Johnson

does not contend that her press conference statements constituted statements made to a “public

14



body” as defined by the Act. See id. § 1-615.52(a)(7). But she argues that “several DOC
supervisors monitored the conference,” and thus her statements satisfy the DCWPA’s
requirement that a disclosure be made to a “supervisor.” See Pl.’s Reply at 2; see also P1.’s MSJ
at 15 (asserting that “DOC management monitored the press conference™). To be sure, there is at
least some evidence in the record to support Johnson’s assertion that DOC leadership was “aware
of the press conference.” See Pl.’s Reply at 3. For instance, there is evidence that, on March 31,
the Union notified DOC leadership of its plans to hold the press conference. See Pl.’s Exs. 13,
14, ECF No. 44-8. And there is also evidence that Defendants Booth and Patten knew that the
press conference had been held. See Pl.’s Ex. 66-B at 16:12—17:4, ECF No. 51-2.

The problem, however, is that aside from this general evidence that DOC leadership was
“aware” that the Union was holding—or had held—a press conference, there is no evidence that
suggests that any DOC supervisors were aware of Johnson s participation in the event. Nor is
there any evidence to suggest that DOC leadership later learned of the substance of Johnson’s
statements. Defendant Patten testified that she had not watched any recordings of the press
conference, nor had she “read any reporting of it in the media.” See P1.’s Ex. 66-A at 38:18—
39:4, ECF No. 51-2; see also Defs.” Ex. 5 9 30, ECF No. 46-2 (“I am not aware of which
members of the [U]nion spoke at any press conference . . ., and I only learned that Sergeant
Johnson spoke at the conference through this litigation.”). Defendant Booth testified similarly.
See Pl.’s Ex. 66-B at 17:8—10 (testifying that he had never viewed the video of the press
conference). All that being so—and assuming that Johnson’s press conference statements could
constitute indirect disclosures to supervisors, see Johnson, 2021 WL 3021458, at *7—-8—the
record is devoid of evidence from which a reasonable jury could conclude that Johnson’s

statements on April 1 were made “to a supervisor or a public body” as required under the

15



DCWPA.? See D.C. Code § 1-615.52(a)(6). Accordingly, Defendants are entitled to summary
judgment on this aspect of Johnson’s claim.

2. Declaration in Banks v. Booth. Second, Johnson argues that she made a protected
disclosure when, on April 2, the Union filed an amicus brief on behalf of the plaintiffs in Banks
v. Booth, No. 20-cv-849 (D.D.C. Mar. 30, 2020). The Union’s brief attached a declaration in
which Johnson attested to multiple health and safety issues at the Jail.* See P1.’s Ex. 9 9 26-33;
see also id. 9 52, 5658, 60—62, 64, 66. For instance, Johnson stated that the facility was not
being adequately disinfected and cleaned, that there were severe shortages of PPE, that there was
a “complete lack of ventilation” in the facility, and that social distancing procedures were being
ignored. See id. 99 29-32, 60—61. Johnson further reported that there were “at least ten” inmates
displaying COVID symptoms in one section of the Jail, and that correctional officers assigned to
that wing lacked sufficient PPE and had received “no guidance” from medical staff. See id. q 33.
Moreover, Johnson observed that DOC staff were not adequately screening visitors to the Jail for
COVID-19, see id. 9 52, and that DOC leadership had not met with the Union to discuss
implementing better “preventive measures” or the staff’s “working conditions,” see id. q 58.

Defendants do not meaningfully dispute that Johnson reasonably believed that these

disclosures revealed substantial and specific threats to public safety or gross mismanagement on

3 For similar reasons, this means that Johnson would also be unable to demonstrate a
causal nexus between her press conference statements and her demotion or termination. See
Kolowski v. District of Columbia, 244 A.3d 1008, 1013 (D.C. 2020) (“[F]or a protected
disclosure to be a contributing factor to [an] adverse employment action, the employer must be
aware of it.”).

4 Defendants argue that the statements in the declaration which are attributed to Johnson
do not constitute a protected disclosure made by Johnson because they were included as part of a
larger declaration submitted by one of the Union’s lawyers. See Defs.” Opp’n at 9. Defendants
argument is unconvincing, especially in light of the fact that the Union’s lawyer attested that
Johnson had “provided” the relevant section of the declaration and had “affirmed that the
declaration[] [was] true and correct on April 2, 2020.” PL’s Ex. 10.
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the part of DOC officials. See Davis v. District of Columbia, 258 A.3d 847, 855 (D.C. 2021)

(133

(explaining that “‘gross mismanagement’ is ‘a management action or inaction that creates a
substantial risk of significant adverse impact on the agency’s ability to accomplish its mission’”
(quoting Johnson v. District of Columbia, 225 A.3d 1269, 1275-76 (D.C. 2020)); see also Defs.’
Opp’n at 9 (arguing only that the declaration does not constitute a protected disclosure because it
was not made by Johnson). Nor do they dispute that the disclosures were made to a “public
body”—specifically, the U.S. District Court for the District of Columbia. See D.C. Code § 1-
615.52(a)(7)(B) (defining “public body” to include the federal judiciary and any of its members
and employees). Instead, Defendants argue that Johnson has failed to show that her declaration
was a contributing factor in her termination because there is no evidence that Defendants or any
other DOC decisionmakers were aware that Johnson had, in fact, made the declaration. See
Defs.” Opp’n at 9 (“The undisputed record evidence establishes that neither Booth nor Patten
read this filing . . . .”); see also Defs.” MSJ at 12 (“[T]he record is undisputed that neither Booth
nor Patten was aware of the Union’s filings in Banks v. Booth and knew nothing about Plaintift’s
role in those filings when they took adverse personnel action against Plaintiff.”).

Having reviewed the evidence cited by Johnson, the Court concludes that a reasonable
juror could find that Johnson’s April 2 declaration constituted a protected disclosure under the
DCWPA. The Court will address below Defendants’ argument that the declaration did not
contribute to Johnson’s termination.

3. Unfair Labor Practice Complaint. Next, Johnson argues that she made protected
disclosures in connection with the Unfair Labor Practices Complaint that the Union filed with the
Public Employees Relations Board on April 6, 2020. P1.’s MSJ at 14. More specifically, she

asserts that the emails she forwarded to the Union’s attorneys—and which those attorneys
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subsequently attached to filings related to the Unfair Labor Practices Complaint—constituted
protected disclosures under the DCWPA because they demonstrated both DOC’s gross
mismanagement and that DOC was allegedly violating the collective bargaining agreement and
federal and state laws. See id. at 17 (arguing that she “raised concerns about DOC’s
mismanagement of the pandemic . . . in emails to the Union’s attorneys that were utilized for
litigation in an unfair labor complaint™); id. at 18—19 (“The [Union’s] unfair labor complaint and
Sgt. Johnson’s emails and information provided to the Union’s attorneys show that she believed
that Defendants[] were violating both D.C. law and the [collective bargaining agreement] by
enacting a twelve hour shift change, eliminating official union time, and creating hazardous
working conditions.”); see also P1.’s SUMF 99 31, 33.

The primary issue with Johnson’s reliance on these emails is that the Court previously
dismissed Johnson’s DCWPA claim to the extent it purported to rest on the “alleged|ly]
protected disclosures” Johnson made in connection with the Union’s Unfair Labor Practice
Complaint. Johnson, 2021 WL 3021458, at *9, *19 (“Plaintift’s DCWPA claim (Count I) is
dismissed . . . to the extent that this claim is based on alleged protected disclosures through
Plaintiff’s participation in an unfair labor practice complaint.”). In ruling on Defendants’ motion
to dismiss, the Court agreed with Defendants that Johnson had “failed to plead sufficient facts”
to show that she had made any protected disclosures related to the Unfair Labor Practice
Complaint. /d. at *9. Given the Court’s previous dismissal of this factual predicate for
Johnson’s DCWPA claim, Johnson may not unilaterally revive this theory through her motion

for summary judgment.’

> In light of this holding, the Court need not and does not consider Defendants’ argument
that the Comprehensive Merit Personnel Act, D.C. Code §§ 1-601.01 et seq., somehow operates
to bar Johnson’s claims. See Defs.” Opp’n at 10—11.
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4. Class and Group Grievances Submitted to Director Booth. Johnson next contends
that she made protected disclosures in connection with the “[c]lass and group grievances” that
the Union “submitted to Director Booth between April 6, 2020 and June 11, 2020.” PI1.’s MSJ at
15; see also P1.’s SUMF ¢ 34; P1.’s Ex. 56, ECF No. 44-10 (collecting 18 grievances filed
between April 6, 2020 and June 11, 2020). Johnson’s summary judgment papers cursorily assert
that she provided information “to the Union’s attorneys” and that that information “formed the
basis for the grievances.” Pl.’s MSJ at 6. Other than that, she does not meaningfully explain
whether the Union’s submission of the grievances themselves, the information she provided in
support of those grievances, or a combination of both constitutes a protected disclosure under the
DCWPA. Cf. Coleman, 794 F.3d at 65 (“[B]ecause the court’s duty at summary judgment is to
afford the [non-movant] all reasonable inferences from the record, it is not and should not be
enough merely to mention a possible argument in the most skeletal way . . . and then leave the
court . . . to do counsel’s work.” (cleaned up)).

Even more fundamentally, Johnson’s reliance on the class and group grievances is
misplaced for the same reason that her reliance on the Union’s Unfair Labor Practices Complaint
is flawed. That is, the Court has already held that Johnson failed to state a DCWPA claim on the
basis of any “alleged[ly] protected disclosures” made in connection with her participation in the
various grievances. See Johnson, 2021 WL 3021458, at *9, *19 (“Plaintiff’s DCWPA claim
(Count I) is dismissed . . . to the extent that this claim is based on alleged protected disclosures
through Plaintiff’s participation in . . . sixteen group grievances.”). Thus, these disclosures
cannot form a basis for Johnson’s DCWPA claim.

5. April 6 Meeting with D.C. Councilmember White. Fifth, Johnson argues that she made

a protected disclosure when “she shared her experiences at the Jail” with D.C. Councilmember
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White. P1.’s MSJ at 15. The record supports Johnson’s claim that she met White at the Jail on
April 6. See P1.’s Ex. 11 9 18. Defendants are correct, however, that—aside from Johnson’s
general allegation that she described to the Councilmember “the actual conditions [of] the DOC
facilities,” id.—the record does not disclose the substance of what Johnson and the
Councilmember discussed with any reasonable degree of specificity. See Defs.” Opp’n at 13—14.
While a reasonable juror could perhaps speculate as to the scope of the conversation based on
Johnson’s testimony regarding the conditions of the Jail at the time, see P1.’s Ex. 1 at 141:12—
143:19 (explaining that around the same time as the Councilmember’s visit, the “[J]ail was . . .

a disaster,” inmates were throwing “feces” and “urine” at officers, inmates were spitting at
officers, and “nobody had any plan in place” to keep inmates, staff, or visitors safe), that is not
enough for Johnson to demonstrate a triable issue of fact, see Payne v. District of Columbia, 741
F. Supp. 2d 196, 220 (D.D.C. 2010) (“Mere speculation fails to create a genuine issue of material
fact to avoid summary judgment.” (quoting Atanus v. Sebelius, 652 F. Supp. 2d 4, 13 (D.D.C.
2009))).

And even if it were sufficient, the record is devoid of evidence from which a reasonable
jury could conclude that DOC decisionmakers were aware of the substance of Johnson’s
conversation with the Councilmember. At most, the record supports the inference that
Defendant Booth was aware of the fact that Johnson met with White. See P1.’s Ex. 1 at 142:8—
143:2; see also P1.’s Ex. 68 4 8, ECF No. 51-2. But there is nothing in the record that suggests
that Booth was present when Johnson discussed the Jail’s conditions with White. In fact, the
record suggests the opposite—that Johnson’s meeting with White occurred affer Booth had
already met with him and that Booth was not involved in any part of their conversation. See Pl.’s

SUMEF ¢ 18 (“Johnson alerted [White] to the actual conditions at DOC facilities after he was
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only shown certain areas of the facility by DOC management.” (emphasis added)); P1.’s Ex. 68 q
8 (Johnson declaring that her meeting with White occurred “after his visit [to Jail]” and that
Booth only “observed [the two] interacting” while “in the parking lot”). Thus, even if Johnson
made protected disclosures to White, there is no evidence from which a jury could conclude that
those disclosures contributed to her demotion or termination. See Coleman, 794 F.3d at 64
(explaining that plaintiff failed to state a prima facie case of retaliation where plaintiff had no
evidence that decisionmaker had “actual knowledge” of protected disclosure (citation omitted)).
6. Declaration in Olubasusi v. District of Columbia. Johnson also argues that the sworn
declaration she submitted in support of the Union’s class action lawsuit in Olubasusi v. District
of Columbia, No. 2020-CA-2256-B (D.C. Super. Ct. Apr. 15, 2020), constitutes a protected
disclosure. P1.’s MSJ at 15. Johnson’s declaration was comprehensive in scope. See Pl.’s Ex.
11. Like the declaration she submitted in Banks, the declaration detailed multiple issues
regarding the lack of adequate cleaning measures in the Jail, inmates’ failure to follow social-
distancing policies, and severe shortages of PPE. See id. 99 4-7, 10, 23, 34-35. The declaration
also described specific instances in which DOC leadership had been unresponsive to staff
concerns regarding their potential exposure to COVID or the fact that inmates displaying
symptoms were returned to the general population less than two weeks after being quarantined.
See id. Y 8-9. She also reported multiple instances in which Jail employees were exposed to
inmates who had tested positive for the virus or were exhibiting symptoms. See id. § 12, 20, 25.
And finally, she described breakdowns in communication which resulted in COVID-positive
inmates being permitted to interact with other inmates and staff, see id. 9 20, instances in which

infected inmates were quarantined for far less than fourteen days, see id. 4 21, and examples of
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times when officers were forced to interact with sick inmates despite lacking adequate protective
gear, see id. 99 26, 34-35.

Defendants do not appear to contest that Johnson’s declaration qualifies as a protected
disclosure. See Defs.” Opp’n at 14. They do not contest that Johnson reasonably believed that
her declaration revealed fundamental threats to public health and safety or gross mismanagement
by DOC, see D.C. Code § 1-615.52(a)(6)(A), (E), or that Johnson made the disclosure to a
“public body,” see id. § 1-615.52(a)(7)(B) (defining “public body” to include the District of
Columbia judiciary and any of its members and employees). Instead, they argue that Johnson
has failed to show that her declaration was a contributing factor in her termination. See Defs.’
Opp’n at 14. In support, they argue that “neither Booth nor Patten was aware of the [Union’s]
lawsuit until May 5, 2020”—by which point they assert that DOC had already “removed
[Johnson] from her post and decided to terminate her.” Id. They further contend that Booth and
Patten “never read” Johnson’s declaration. /d. They also argue that the record lacks evidence
showing that any “other [DOC] decisionmaker . . . was aware of [Johnson’s] role in the Union
class action before the decision to proceed with her termination was made.” Id. at 15.

As with Johnson’s declaration in Banks, the Court has reviewed the record evidence and
concludes that a reasonable juror could find that Johnson’s Olubasusi declaration constitutes a
protected disclosure. The Court will address below Defendants’ argument that the declaration
did not factor into DOC’s decision to fire Johnson.

7. “Planned Use of Force” Email. Finally, Johnson argues that she made a protected

disclosure when she forwarded the “planned use of force” email to the Union’s attorneys who, in
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turn, provided the email to the court-appointed amici in Banks.® P1.’s MSJ at 15. As discussed
above, the “planned use of force” email described an April 22 incident during which inmates had
prevented officers from delivering meals as a way of protesting the denial of recreation time,
their inability to shower, and restrictions on their telephone usage. See Pl.’s Ex. 34. When
inmates continued to resist officers’ efforts, Jail staff used force “to gain their compliance.” Id.
Johnson testified that she forwarded the “planned use of force” email to the Union’s attorneys
because the attorneys had asked her to “advise” or “notify”” them “of any incidents that [arose]”
at the Jail that “related to the mishandling of COVID-19.” Pl.’s Ex. 1 at 96:6—11, ECF No. 44-4.
The Union, then, provided the email to the amici in Banks. P1.’s SUMF q 42.

Johnson contends that the “planned use of force” email constitutes a protected disclosure
because it revealed her reasonable belief that DOC leadership was “gross[ly] mismanag[ing] . . .
the pandemic,” P1.’s MSJ at 17, and because the disclosure was made to a “public body” in the
form of “court-appointed amici,” see Pl.’s Reply at 4-5. The Court agrees that there is sufficient
evidence from which a jury could find that Johnson shared the “planned use of force” email
because she reasonably believed that it demonstrated DOC’s gross mismanagement of the
pandemic. Moreover, a reasonable jury could find that Johnson’s forwarding of the email
constituted an indirect disclosure to a public body. In its earlier opinion, the Court noted that
“persuasive case law indicat[es] that indirect disclosures may be acceptable” to satisfy the

DCWPA’s requirement that a disclosure be made to a “public body.” See Johnson, 2021 WL

6 Johnson received the “planned use of force email” on April 23, and she forwarded it to
the Union’s lawyers that same day. Pl.’s SUMF 99 46, 48. On May 7, the Union’s attorneys
provided the email to the amici in Banks. Id. §41. Johnson’s papers tend to refer to the email as
the “April 23 ‘planned use of force email,”” see, e.g., P1.’s MSJ at 22, whereas Defendants
sometimes refer to the same email in connection with the May 7 transmission, see, e.g., Defs.’
Opp’n at 9. The difference is immaterial, and the Court only notes this distinction to alleviate
potential confusion.
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3021458, at *7. Although the Court ultimately left open the question of whether an indirect
disclosure may suffice, see id., Defendants make no attempt to re-raise the issue here.

Instead, Defendants counter that there is insufficient evidence to establish that the email
was actually provided to the Banks amici. See Defs.” Opp’n at 10. This argument is unavailing.
The record contains evidence showing that, on May 7, the Union’s attorneys sent an email to the
amici that attached a detailed chronology of recent events at the Jail. See P1.’s Ex. 12. The
chronology listed the “planned use of force email” and explained that the “[e]mail indicat[ed]
that inmates were actually protesting because the situation [at the Jail] had become so bad.” Id.
It further explained that the inmates cited “lack of shower for four days, lack of telephone calls,
and lack of recreation” as reasons for their protest. /d. Finally, the chronology states that the
email itself was available as an exhibit. /d. Such evidence is sufficient to allow a reasonable
juror to conclude that Union attorneys provided the email to amici.

b. Causation

Because Johnson has shown that a reasonable jury could find that she made protected
disclosures under the DCWPA, the Court next considers whether those disclosures were a
“contributing factor” to the prohibited personnel actions taken against her. See Holbrook v.
District of Columbia, 259 A.3d 78, 92 (D.C. 2021). The DCWPA defines a “contributing factor”
as “any factor which, alone or in connection with other factors, tends to affect in any way the
outcome of the decision.” D.C. Code § 1-615.52(a)(2); see McCormick v. District of Columbia,
899 F. Supp. 2d 59, 70 (D.D.C. 2012). This requires a plaintiff to show that her protected
disclosure was “essentially” a ““but for’ cause” of a prohibited personnel action. Coleman, 794

F.3d at 60 (quoting Johnson v. District of Columbia, 935 A.2d 1113, 1119 (D.C. 2007)). A
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plaintiff need not offer “direct evidence” of a causal link; “circumstantial” evidence may suffice.
Payne, 722 F.3d at 354.

1. Johnson’s Declarations. Johnson largely relies on temporal proximity to demonstrate
a causal connection between her declarations in Banks and Olubasusi and her demotion and
termination. See P1.’s MSJ at 20-21 (“[T]emporal proximity alone is sufficient to establish that
Sgt. Johnson’s protected disclosures were a contributing factor to her demotion and
termination.”). To that end, Johnson notes that only a few weeks separated her decision to
submit declarations in Banks (on April 2) and in Olubasusi (on April 15) from DOC’s decision
(on April 27) to remove her from the Adjustment Board Chairman position. See id. at 20. And
she further notes that only four months separated the declarations and her termination. See id.

It is true that, in certain circumstances, close temporal proximity “can provide
circumstantial evidence of causation.” See Payne, 722 F.3d at 354; Freeman, 60 A.3d at 1144—
45 (“[T]he temporal proximity of an adverse personnel action to a protected disclosure may lend
support to an inference of a causal relationship.”). But it is also true that, in order for a plaintiff
to rely on temporal proximity to show causation, she must be able to show that her employer was
“aware of” the protected disclosure in the first place. Kolowski v. District of Columbia, 244 A.3d
1008, 1013 (D.C. 2020); see also Mentzer v. Lanier, 677 F. Supp. 2d 242, 255 (D.D.C. 2010)
(“Temporal proximity between a protected activity and an adverse action can establish a prima
facie case of retaliation if the employer had knowledge of the protected activity.”); Bowyer v.
District of Columbia, 910 F. Supp. 2d 173, 198 (D.D.C. 2012) (same); Tingling-Clemmons v.
District of Columbia, 133 A.3d 241, 247 (D.C. 2016) (“As with other retaliation claims, the
requisite ‘causal connection may be established by showing that the employer had knowledge of

the employee’s protected activity, and that the adverse personnel action took place shortly after
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that activity.’” (cleaned up) (quoting Arthur Young & Co. v. Sutherland, 631 A.2d 354, 368
(D.C. 1993))). That is because “an employer’s awareness of its employee’s engagement in
protected activity is ‘essential to making out a prima facie case for retaliation.”” Holbrook, 259
A.3d at 93 (quoting McFarland v. George Washington Univ., 935 A.2d 337, 356 (D.C. 2007)).
This requires the plaintiff to show that “the decision-maker[s] responsible for the adverse action
had actual knowledge of the protected [disclosure].” Coleman, 794 F.3d at 64 (quoting
McFarland, 935 A.2d at 357); see also Kolowski, 244 A.3d at 1014.

Here, Defendants argue that the record demonstrates the contrary; that is, that none of the
decisionmakers responsible for Johnson’s demotion or termination had knowledge of the
declarations that she submitted in either Banks or Olubasusi. See Defs.” Opp’n at 9, 14-15;
Defs.” MSJ at 12, 16. In support, they argue that neither Defendants Booth, Patten, nor any other
decisionmaker involved in either the decision to remove her from her position as Adjustment
Board Chairman or the decision to fire her knew anything about Johnson’s participation in the
Banks case or the fact that she had submitted a declaration. See Defs.” Opp’n at 9; Defs.” MSJ at
12. Record evidence supports Defendants’ assertions. See Defs.” Ex. 4 § 7, ECF No. 46-2
(Booth declaring he “was not aware that the Union submitted any filings in Banks v. Booth” and
that he has “never read those filings”); Defs.” Ex. 5 99 35-37 (Patten declaring that she “did not
and ha[s] not read any filings in the Banks v. Booth class action litigation” including “any papers
submitted by the Union in that case”).

As for Johnson’s declaration in Olubasusi, Defendants concede that Booth and Patten
were aware of the lawsuit generally. See Defs.” Opp’n at 14; Defs.” MSJ at 16. However, Booth
and Patten both state—and the record contains evidence showing—that neither of them was

aware of Johnson’s declarations. See Defs.” Opp’n at 14. Booth stated that he “did not review
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any exhibits or declarations submitted by other DOC employees in [Olubasusi] and did not have
any knowledge that Sergeant Johnson submitted a declaration in the matter until this litigation.”
Defs.” Ex. 4 9 24. Similarly, Patten declared that she “did not receive or review any exhibits or
declarations filed in that case” and had no “knowledge that Sergeant Johnson submitted a
declaration in the matter until this litigation.” Defs.” Ex. 5 9 41. And there is no evidence
showing that other DOC decisionmakers knew about Johnson’s declarations. See Defs.” Opp’n
at 14-15; Defs.” MS]J at 16.

In response, Johnson emphasizes that Defendant Booth was the “named defendant” in
Banks, P1.’s Reply at 6, and that both Booth and Patten admitted that they were generally aware
of the Union’s lawsuit in Olubasusi, see Defs.” Ex. 4 § 22; Defs.” Ex. 5 4 40. But those facts
alone are insufficient to demonstrate that Defendants had “actual knowledge” of the statements
Johnson made in those cases. See Kolowski, 244 A.3d at 1014 (quoting McFarland, 935 A.2d at
357); see also Furline v. Morrison, 953 A.2d 344, 355 (D.C. 2008) (“Constructive knowledge is
not enough; the employee must show that the decision-makers responsible for the adverse action
had actual knowledge of the protected activity.” (internal quotation marks omitted)). Put another
way, those facts are insufficient to rebut Booth’s and Patten’s sworn statements that they lacked
awareness of Johnson’s declarations. See Walker v. Children’s Nat’l Med. Ctr., 236 F. Supp. 3d
136, 146 (D.D.C. 2017) (granting summary judgment where the plaintiff failed to provide
evidence to rebut the employer’s affidavit, which claimed a lack of knowledge of the plaintiff's
protected activity); cf. Kolowski, 244 A.3d at 1014 (affirming grant of summary judgment to
defendant where decisionmaker expressly disclaimed knowledge of protected disclosure and
where no evidence suggested decisionmaker’s professed lack of knowledge was untruthful). At

most, the facts to which Johnson points may provide evidence from which a reasonable juror
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could speculate that DOC decisionmakers were aware of Johnson’s statements. But it is well-
established that a plaintiff cannot demonstrate a causal link between a protected disclosure and a

153

prohibited personnel action by “‘offering only evidence from which a reasonable jury would
have to speculate’ regarding the employer’s knowledge” of the disclosure. See Brisbon v.
Tischner, 639 F. Supp. 3d 164, 185 (D.D.C. 2022) (cleaned up) (quoting Talavera v. Shah, 638
F.3d 303, 313 (D.C. Cir. 2011)). Consequently, Johnson has failed to make out a prima facie
case of retaliation based on her declarations in Banks or Olubasusi.

2. “Planned Use of Force” Email. On the other hand, there is no question that
Johnson’s decision to forward the “planned use of email” to the Union’s attorneys was a
“contributing factor” in her demotion and termination. Indeed, Defendants explicitly cite
Johnson’s forwarding of that email as the reason that she was demoted and later terminated. See
Defs.” MSJ at 16; see also Smith v. Cnty. of Suffolk, 776 F.3d 114, 121 (2d Cir. 2015).

In sum, Johnson has failed to establish a prima facie case with regard to six of her seven
purportedly protected disclosures. The only disclosure for which Johnson has established a
prima facie case of retaliation relates to her decision to forward the “planned use of force” email
to the Union’s attorneys.

2. Legitimate, Independent Reasons and Pretext

Because a reasonable jury could find that Johnson has made out a prima facie case of
retaliation under the DCWPA in connection with her forwarding the “planned use of force”
email, the burden shifts to Defendants to “prove by clear and convincing evidence” that they
would have demoted and fired her for “‘legitimate, independent 