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RELEVANT FACTS!

In 1974, the Department of Housing akdtban Development (“HUD”) authorized
Restoration Investors, L.P. (“B@ration Investors”), throughs general partner Pyramidwest
Realty and Management, Inc.P{ramidwest”), to manage a number of apartments for lower-
income families that were owned by HUD in €ago. Compl. § 19. Resation Investors and
Pyramidwest successfully managbhese properties until 1980d.

In 1980, Restoration Investors purchased #partments that it previously managed,
together with an additional 308 apartments located nearby. CdmPB. As a result,
Restoration Investors became the ownerl@fl0 apartments located in approximately 100
buildings in the South Side of Glaigo (“the South Side PropertiesTd. 1 1, 23.

Between 1979 and 1981, Restoration Investotered into five Housing Assistance
Payment Contracts with HUD, pursuant to theidfel Housing Act, 12 U.S.C. 88 1701-1750jj.
(“NHA") (hereinafter, “the HAP Contracts™. The HAP Contracts regqed that Restoration
Investors provide “Decent, Safe, and Sanitary housing” to lower-income families in the South
Side Properties. Gov't Ex. A9ln return, HUD agreed to maKbousing assistance payment|[s]

[to Restoration Investort®] cover the difference between t@entract Rent and that portion of
said rent payable by ¢h[lower-income tenant family] adetermined in accordance with the
Government-established schesiibnd criteria.” Gov't EXA11l.

On October 5, 1994, in anticipation of thegamition of the South Side Properties,
Lawndale Restoration Limited Paership (‘Lawndale Restoratior”entered into Trust No.
11886009 (“the Trust Agreement”) with Ameait National Bank and Trust Company of
Chicago (“ANBT Chicago”). Gov't Ex. A581.The Trust Agreement, as amended on January
30, 1995, provided that ANBT Chicago would take aottl title to the South Side Properties, as
Trustee, for the benefit of Lawndale Restamati Gov't Ex. A583. Undethe Trust Agreement,
Lawndale Restoration was entitled to all eagsi, rents, and proceeds from the South Side
Properties, but was responsible fag thanagement and control therelaf.

! The relevant facts were derived frothe November 19, 2009 Complaint (“Compl.”:;
Exhibits to Defendant's (“Government’May 3, 2010 Motion To Dismiss, Or In The
Alternative, Motion For Summary Judgment (Gt Ex. A1-A1034”); Exhbits to Plaintiff's
August 2, 2010 Response (“Pl. Ex. B1-6"); and the Government's August 19, 2010 Reply
Exhibits (“Gov’t Ex. A1035-A1141").

2 The HAP Contracts were numberéd06-E000-011, IL06-E000-012, 1L06-E000-013,
ILO6-E000-014, and ILO6-E000-015. 06t Ex. A8, A147, A186, A662, A878.

% Boulevard Realty Services Gmration (“Boulevard Realty"vas the general partner of
Lawndale Restoration. Compl. § 3. Mr. Cdgiltler is the President of both Pyramidwest and
Boulevard Realty. Gov't Ex. A3.



On January 1, 1995, Lawndale Restorataomd ANBT Chicago entered into a loan
agreement with the lllinois Housj Development Authority (“IHDA”Y, whereby Lawndale
Restoration and ANBT Chicagoowld receive a $50,750,000 loanréstructure the outstanding
debt on the South Side Properties. Gov't B872. The IHDA financed this loan through the
issuance of bonds by First National Bank ©hicago, pursuant to the lllinois Housing
Development Act, 20 Ill. Comp. Staknn. 3805/1 — 3805/34. Gov't Ex. A278.

On February 1, 1995, Restoratibrvestors transferred the oership of the South Side
Properties and assigned the HAP Contacts tendale Restoration. Gov't Ex. Al, A60, A111,
Al176, A234. On that same date, IHDA and ANBRicago executed a mortgage on the South
Side Properties in the amount of $47,089,800ettuse the January 1, 1995 loan. Gov't Ex.
A269, A274. In addition, on that same date, HUD entered into a Regulatory Agreement for
Multifamily Housing Projects (“2/1/9Regulatory Agreement”) with Lawndale Restoration and
ANBT Chicago, pursuant to Section 221(d)(4) of the NHAGov't Ex. A260, A554. The
February 1, 1995 Regulatory Agreement requiredndale Restoration to comply with HUD
rules and regulations as “consideration [for] the endorsement for insurance by the Secretary [of
HUD] of the [February 1, 1995 mortgage noteld. The 2/1/95 Regulatory Agreement was
incorporated into the tms of the mortgage by reference. Gov't Ex. A270.

On February 6, 1995, IHDA entered into a mortgage insurance agreement with HUD,
pursuant to Section 221(d)(4j the NHA and the 2/1/95 Regulatory Agreement, under which
HUD served as the guarantor of Lawndale Bredion’s February 1, B% mortgage. Gov't Ex.
A563.

* The Illinois Housing Development Authority “finances the creation and the preservation
of affordable housing throughout the state andeiases the supply of decent and safe places for
people of low or moderate means to live. .IHDA does not own propeyt rent apartments or
manage buildings. [IHDA is] strictly a finamg entity, and help[s] to finance affordable
housing through homeownership programs targatddw- or moderate-income households, or
with multifamily development financing to helievelopers build rental properties for at-need
populations.”  lllinois Housing Developmeniuthority, http://www.ihda.org (last visited
November 22, 2010).

> Section 221(d)(4) of the NHA provides, in relevant part:
[T]he Secretary [of HUD] may, in hidiscretion, require the mortgagor to be
regulated or restricted as to rents or satharges, capital strugk, rate of return,

and methods of operation. . . .

12 U.S.C. § 171%d)(4)(iv).



The following chart, prepared by the courtpwis the previously described transactions,
the order thereof, and the relationships betwaewhamong the parties, as of February 6, 1995:

COURT ExHIBIT
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On September 16, 1999, after several retewhe HAP Contracts were consolidated
into a single HAP Contract, effective as ©ttober 1, 1999 (“Con$idated HAP Contract’§.

Gov't Ex. A939-40.

On October 6, 2000, Lawndale Restoration vt the Consolidated HAP Contract for
another one-year term, withree automatic one-yeamewals. Gov't Ex. A946.

By at least mid-2003, as a rétsof escalating expenses and the need to rehabilitate
several of the South Side Properties units, hdale Restoration began to experience financial

® The Consolidated HAP Camtct was numbered IL-E000-105.



difficulties. Compl. § 36. In the fall of 2003, MCecil Butler, Presiderof Boulevard Realty,
the general partner dfawndale Restoration, met with MEdward Hinsberger, the Multifamily
Hub Manager in HUD’s Chicago Multifamily HuB®ffice to discuss Landale Restoration’s
financial situation. Pl. Ex. B1 § 2 (8/2/10 Butlkeif.). Mr. Butler explained that there was an
urgent need to refinance thebruary 1, 1995 mortgage on theush Side Properties to reduce
Lawndale Restoration’s mortgage paymentsthad funds could be available to make capital
repairs. Compl. {1 62. In support, Mr. Bartlprovided Mr. Hinsbeger with Lawndale
Restoration’s “financial records, an analysik its operating costsannual deficit, and its
estimated capital or repair costfl. Ex. B1 1 4 (8/2/10 Butler Aff.). The governing documents,
however, prevented Lawndale Restoration fr@financing prior to December 1, 2005 without
HUD approval. Gov't Ex. A276, A308.

On October 2, 2003, Mr. Hinsbengsent a memorandum to M&everly Miller, Director
of HUD’s Office of Asset Management, requastithat she override theefinancing prohibition
in the mortgage note and bond indenture, smadefault by Lawndale Restoration appeared
imminent. Pl. Ex. B3.

On December 19, 2003, HUD sent a letterLovndale Restoration informing the
company that it was in default on the February 1, T88&gage’ and of the consequences of a
default. Gov't Ex. A480. HUD sent the same notice to Lawndale Restoration on five
subsequent occasions: January 14, 2004 (Gov'2AE82); April 7, 2004 (Gov't Ex. A484); June
24, 2004 (Gov't Ex. A486); Julg6, 2004 (Gov't Ex. A488)and August 23, 2004 (Gov't Ex.
A490).

On January 13, 2004, Ms. Miller denied Mr.nberger’'s request to authorize the
refinancing of Lawndale Resttion’s February 1, 1995 mortgag®l. Ex. B4. On February 9,
2004, Mr. Hinsberger requested oesideration. Pl. Ex. B4. M3aMiller, again, declined to
authorize refinancing. Gov't Ex. A440. Qluly 7, 2004, Mr. Hinsberger appealed to Mr.
Stillman Knight, HUD’s DeputyAssistant Secretary for Multifamily Housing, arguing that,
because of a recent porch collapgbkat killed thirteen peopleghe City of Chicago would be
inspecting all porches in the city to ensure climmge with the new building code. PIl. Ex. B5.

” Mr. Butler contends that, ame point in the fall 02003, Mr. Hinsberger “strongly
recommended . . . that [Lawndale Restoratior its funds reserved for mortgage payments to
pay for the capital costs needed to fund thedireg repairs].” Pl. Ex. B1 § 6 (8/2/10 Butler
Aff.). Mr. Hinsberger also &gedly told Mr. Butle that HUD would workto ensure that the
February 1, 1995 mortgage would not be subject to foreclosure, even though Lawndale
Restoration would not be makimgortgage payments. Pl. Ex. 16 (8/2/10 Butler Aff.).

Mr. Hinsberger agrees that he became awstlLawndale Restoration was interested in
refinancing the February 1, 1995 rigage in the fall of 2003. @&’'t Ex. A439. Mr. Hinsberger,
however, denies advising Mr. Ber that Lawndale shouldgt making its mortgage payments
on the South Side Properties. Gdiit. A441 (4/29/10 Hinsberger Dec.).

8 HUD regulations provide: “The following sh&e considered a default under the terms
of a mortgage insurechder this subpart . . . H]lure of the mortgagor to make any payment due
under the mortgage.” 24 C.F.R. § 207.255(a)(1).



Since most of the South Side Properties were three-story buildings with wooden porches,
renovations would be required to meet the rmwding code, further exacerbating Lawndale
Restoration’s existing financial difficultiedd.

On July 1, 2004, Lawndale Restoration mad&al mortgage payment to IHDA. Gov't
Ex. A496. On August 23, 2004, HUDrgea final notice of defaulio Lawndale Restoration.
Gov't Ex. A490. Nevertheless, on September 9, 2004, HUD conditionally approved Lawndale
Restoration’s request to refinandehe following conditions were met:

The owner [sic] must provide evidem that the bondhdérs have been
approached and have declined to reduce the bond rate.

Upon refinancing of the debt, the owsavill earn no developer's fee.

Upon refinancing of the debt, any proceeds of the sale will be applied to
addressing the porches aady other physical needany outstanding project
payables; and any remaining funds willfdaced in the Reserve for Replacement
Account. [HUD] will not permit any equitio be taken out of the refinancing of
the debt.

Gov't Ex. A1038.

In light of this, on September 16, 2004, Mr. Butler wrote a letter to Kelly Dibble,
Executive Director of IHDA, requesting thtite bondholders reduce the bond rate. Gov't Ex.
A479.

On September 22, 2004, Lawndale Restoratmewed the Consolidated HAP Contract
for another five year period. Gov't Ex. A961.

On October 15, 2004, however, IHDA submitted a Default Election to HUD, electing its
option to assign the February 1, 1995 mayéo HUD and collect on the February 6, 1995
Mortgage Insurance AgreementGov't Ex. A492, A496. As result, the pending request by
Mr. Butler to reduce the bond rate wasdered moot. Gov't Ex. A492, A496.

On November 17, 2004, IHDA assigned thertgage to HUD and recorded the
assignment, obligating HUD to pay IHDA $45,247,034.84, pursuant to the February 6, 1995
Mortgage Insurance Agreement. Gov't Ex. A497. On November 18, 2004, HUD made an
Electronic Funds Transfer (“EFT”) of $41,406,687.14 to IHDA. Gov't Ex. A1656.

°® HUD regulations state: “If such defaults @afined in . . . this section continue for a
period of 30 days the mortgagee shall be entitleddeive the benefits of the insurance. . ..” 24
C.F.R. 8 207.255(c).

19°0n February 7, 2005, HUD rde an additional EFT ¢$3,840,347.70 toHDA. Gov't
Ex. A1057.



On December 23, 2004, HUD sent a lettemform Lawndale Rstoration that “HUD
will put this mortgage into foreclosure immedilgt after the assignment has been completed.”
Gov't Ex. A498. To avoid foreclosure, LawnddRestoration either would have to pay all
mortgage payments then due, or submit a raiestent plan “designed to bring the mortgage
current and enable the resunoptiof full amortization within 12nonths of the assignmentlid.

On December 29, 2004, HUD sent another lettenform Lawndale Restoration that the
entire principal balance of the mortgageswdue and payable. Gov't Ex. A500. Before
convening a foreclosure sale of the South Side PropeHid® gave LawndaleRestoration
twenty-one days to submit a written statenfshbw|[ing] legal reasons why foreclosure should
not take place.”ld. Lawndale Restoratiorequested an immediate meeting with Alvin Braggs,
Director of HUD’s Property Dispdson Center. Gov't Ex. A506.

On January 28, 2005, Lawndale Restoratiardsnsel initiated d@elephone conference
with Mr. Braggs to discuss why HUD should nobgeed with the foreclosure sale. Gov't Ex.
A502, A506. On February 4, 2005, Lawndale Begtton’s counsel followed up with a letter
that set forth the legal reasowty HUD should not proceed with foreclosure sale. Gov't Ex.
A502. On March 1, 2005, LawndaRestoration was informed @ah HUD decided to proceed
with the foreclosure sale. Gov't Ex. A506, A508.

The foreclosure sale, however, was deth because on May 23, 2005, four residents of
the South Side Properties and the Assoaiatth Community Organizers for Reform Now
(“ACORN”) filed a Complaint in the United Stat&istrict Court for the Northern District of
lllinois “seeking a preliminary injoction to halt the foreclosuren the South Side Properties].”
ACORN, et alv. Department of Housing and Urban Developmé&td. 05-3049, 2005 U.S. Dist.
Lexis 45970, *1-2 (N.D. Ill. Oct. 5, 2005). Onlyd1, 2005, the Government filed a Motion To
Dismiss. On October 5, 2005, the United Stddéstrict Court for theNorthern District of
lllinois granted the Government’'s motionld. at *29. ACORN and the residents of the
Properties filed a Notice of Appeal on October 31, 2008CORN, et alv. Department of
Housing and Urban Developmer@5-3049 (N.D. Ill. Oct31, 2005). On January 13, 2006,
however, ACORN and the residents of the So8tde Properties voluntarily withdrew their
Complaint, rendering the appeal moot. Ri#si Notice of Voluntary Dismissal Without
Prejudice, Pursuant to Fed. R. Civ. P. 41(a)AJORN, et alv. Department of Housing and
Urban DevelopmentNo. 05-3049 (N.D. Ill. Jan. 13, 2006).

On January 17, 2006, a foreclosure sale ofStwth Side Properties was held, pursuant
to the Multifamily MortgageForeclosure Act of 1981, 19.S.C. 88 3701-3717. Gov't Ex.
A526. HUD submitted the highe&id, in the amount of $50,674,167.82d. After the
foreclosure sale, HUD conveyed title to @&y of Chicago, that subsequently salek South
Side Properties to the Comnigninvestment Corporatioh. Compl. { 59.

X Community Investment Corpation “is a not-for-profit magage lender that provides
financing to buy and rehab multifamily apartmentldings with five units or more in the six-
county metropolitan Chicago area.”  ComrtynInvestment Corporation, http://www.
cicchicago.com (last visited November 22, 2010).



On June 16, 2008, Lawndale Restoration was dissolved. Gov't Ex. A597.
. PROCEDURAL HISTORY.

On November 19, 2009, Boulevard Realty, gle@eral partner of lvendale Restoration,
filed a Complaint in the United States CourfFeideral Claims alleging ithe causes of action.

Count | alleges a breach of “the HAP Qut, the Financing/Insurance Agreeménts,
and the implied duty of good faith and fairatleg,” because of HUR failure “to provide
Lawndale Restoration with adequate fundsnanage the [South Side] [P]roperties and make
capital improvements.” Compl. J 6%ge also id §f 60-66. Count Il alleges that HUD’s
foreclosure and transfer of Lawndaestoration’s interest the South Side Properties to the City
of Chicago and subsequent transfer t@ tGommunity Investment Corporation was an
unconstitutional taking of Lamdale Restoration’s propertyjthout Just Compensation. Compl.
11 67-74. Count Il alleges thabwndale Restoration reliedn HUD’s promise to provide
adequate funds to enable Lawndale Restorat®m operate and rehiditate the South Side
Properties to its detriment, s those funds were not providadd caused the subsequent non-
judicial foreclosure sale therewithout notice. Compl. 11 75-80

On May 3, 2010, the Government filed a MotiTo Dismiss, Or In The Alternative,
Motion For Summary Judgment (“Gov’'t Mot.”On May 28, 2010, Plaintiff filed an Unopposed
Motion For Enlargement Of Time To Respond,order to conduct depositions and written
discovery to respond to the Governmerilay 3, 2010 Motion. On June 2, 2010, the court
issued an Order granting Plaint§fMay 28, 2010 Enlargement Motion.

On June 8, 2010, the Government requestat ttie court clarify whether the June 2,
2010 Order solely permitted Plaintiff more time to respond to the Government’s May 3, 2010
Motion to Dismiss or whether the Order alsohauized Plaintiff to onduct discovery prior to
responding to the Government’'s May 3, 2010 Mofl@nDismiss. The Government argued that
it only consented to the Enlargement Motion fag gurpose of giving Plaiifit additional time to
respond and did not consent to afford Plairdi§covery. The Government also argued that
discovery was unnecessary in ligiftthe fact that HUD produced 9,395 pages of documents in
response to a Freedom of Information Act reqtilest by Plaintiff priorto this litigation.

On June 14, 2010, the court convened aptelae status conference to resolve the
Government’s June 8, 2010 request. After considering the positions of the parties, the court

2 The November 19, 2009 Complaint refers to all of the “documents providing financing
and FHA Mortgage Insurance” collectively as thénancing/Insurance Agreements.” Compl.
40; see alsdGov't Ex. A241-A431. The Financing/Inunce Agreements include the following
documents: the 9/21/04 Notification of Fundss®wed for the Consolidated HAP Contract
(Gov't Ex. A241); the 9/22/04 Renewal of the Coldated HAP ContradiGov't Ex. A244); the
2/1/95 Regulatory Agreement (Gov't Ex. A26@ke 2/1/95 Mortgage (Gov't Ex. A269) and
Mortgage Note (Gov't Ex. A274) between ANBThicago and IHDA; ta Bond Indenture of
Trust between IHDA and First National Bank@ficago (Gov't Ex. A278); and the January 1,
1995 Loan Agreement between IHDA, Lawndale and ANBT Chicago (Gov't Ex. A372).
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determined that additional discovery was not ssagy for the court to resolve the Government’s
May 3, 2010 Motion to Disrss. 6/14/10 TR at 9-10.

On August 2, 2010, Plaintiff submitted a Response to the Government’'s May 3, 2010
Motion To Dismiss, Or In The Alternative, FSummary Judgment (“Pl. Resp.”). On August
19, 2010, the Government filedReply (“Gov’t Reply”).

1. JURISDICTION.

A. The Court Has Jurisdiction To Adjudicate The Claims Alleged In Counts |
And I Of The November 19, 2009 Complaint.

Congress defined the jurisdiction of the Udit8tates Court of Federal Claims in the
Tucker Act. See28 U.S.C. 8§ 1491 (2006). iEhAct authorizes the court “to render judgment
upon any claim against the United States fodnei¢her upon the Constitution, or any Act of
Congress or any regulation of an executive depamt, or upon any express or implied contract
with the United States, or for liquidated or unidpted damages in casest sounding in tort.”

Id. 8 1491(a)(1). The Tucker Adbowever, is “a jurisidtional statute; it does not create any
substantive right enforceable against the UnitedeStfor money damages. . . . [T]he Act merely
confers jurisdiction upon it whenevére substantive right exists.United Statew. Testan 424

U.S. 392, 398 (1976). Thereforephkintiff must identif and plead an ingeendent contractual
relationship, constitutional provision, federalatste, or executive agency regulation that
provides a substantive right to money damag8se Fishew. United States402 F.3d 1167,
1172 (Fed. Cir. 2005) (en banc) (“The Tucker Aself does not create a substantive cause of
action; in order to come within the jurisdictional reach and the waiver of the Tucker Act, a
plaintiff must identify a separate source of substantive law that creates the right to money
damages.”). The burden of establishipgisdiction falls on the plaintiff. See FW/PBS,

Inc. v. Dallas, 493 U.S. 215, 231 (1990) (holding that the leards on the plaintiff to allege facts
sufficient to establish jurisdictionyee alsdRCFC 12(b)(1).

Count | of the November 19, 2009 Coniptaalleges that HUD breached: the HAP
Contract and Finance/Insurancerégments; the implied covenant of good faith and fair dealing;
and the duty to provide Lawndale Restoratiothvadequate funds to manage the South Side
Properties and make capital improvements.m@lo 1 60-66. The court has jurisdiction to
adjudicate the claims alleged in Count I.

In addition, the United States Court of Apgetdr the Federal Circuit has held that the
Takings Clause of the Fifth Amendment is “money-mandatin§chooner Harbor Ventures,
Inc. v. United States569 F.3d 1359, 1362 (Fed. Cir. 20@9)he Tucker Act waives sovereign
immunity and provides jurisdiction for certaigpes of claims, including . . . where there is a
money-mandating provision on whichetiplaintiff may base its recome . . . In this case, that
provision is the Fifth Amendment.”) (citingisher, 402 F.3d at 1172kee alsdModenv. United
States 404 F.3d 1335, 1341 (Fed. Cir. 2005 herefore, “to the d@&nt [Plaintiffs] have a
nonfrivolous takings claim foundeupon the Fifth Amendment, jurisdiction under the Tucker
Act is proper.” Moden 404 F.3d at 1341.



Count Il alleges a violation of the TakingsaGse of the Fifth Amendment to the United
States Constitution. Compl. 1 67-74. The cowtjhasdiction to adjudide the claims alleged
in Count .

B. The Court Does Not Have Jurisdiction To Adjudicate The Claims Alleged In
Count 11 Of The November 19, 2009 Complaint.

Count 1ll of the November 19, 2009 @plaint alleges that HUD “unambiguously
promised to provide adequate funds for Lawndréstoration to operate and rehabilitate the
[South Side] Properties.” Compl. | &g&e also id{{ 75-79. The Complaint further alleges that
HUD “unambiguously instructed Lawndale Restmna to stop paying [its mortgage] and to use
those funds to make repairs on the Properti¢éd.’y] 76. HUD “then agreed that it would work
with IHDA to ensure that the mortgage would not be foreclosetd”  76. Lawndale
Restoration avers that it reambly relied on HUD’s “unambiguoysomises” to its detriment by
stopping payment on the mortgage and using thases for repairs and rehabilitation of the
South Side Properties, whitdd to the foreclosureld. 11 77-79.

The Government argues that the court doeshawe “jurisdiction to hear promissory
estoppel claims.” Gov't Mot. at 34. Plaintiffwaters that “the United States Supreme Court has
not adopted a ‘flat rule’ that no estoppelllvever lie against the Government under any
circumstances.” PIl. Resp. at Ttherefore, “this [c]ourt has founeljuitable relief to be proper
in certain cases.ld. In the alternative, if dismissal ofishclaim is required, Plaintiff requests to
“strike the title of Countll, or allow an amendment theretnd consider the allegations therein
as allegations of equitable estoppea contract implied-in-fact.’ld. at 15.

The Government also argues that even if Mnsberger instructed Lawndale Restoration
to stop paying the mortgage, any reliance LawmdRestoration made was misplaced. Gov't
Reply at 13-14. First, “HUD was not a party te tban and mortgage agreements, and thus Mr.
Hinsberger had no authtyr to modify those third-party agreements to permit non-payment by
[Lawndale Restoration].”ld. at 14. In addition, “Mr. Hinsliger did not havéhe authority to
promise on behalf of the mortgagee that thortgage would not be foreclosedd. Therefore,
any reliance by Lawndale Restoration on Mr. Himgke€s alleged statements was unreasonable,
“making application of the doctrenof estoppel inapplicable Id.

The Tucker Act authorizes the United Stasurt of Federal @ms “jurisdiction to
render judgment upon any claiagainst the United Statesunded . . . upon any express or
implied contract with the United States.” 28 U.S.C. § 1491 (aHehtules Incv. United States
516 U.S. 417 (1996), the United States Supreme @eldtthat “this jurisdiction extends only to
contracts either express or iheal in fact, and not to claims on contracts implied in lawd” at
423. The difference between an agreement imghefact and one implied in law has been
explained in this way:

An agreement implied in fact iodnded upon a meeting of minds, which,
although not embodied in an express catng inferred, as a fact, from conduct
of the parties showing, in the light tife surrounding circumstances, their tacit
understanding. By contrast, an agreeimemplied in law is a fiction of law
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where a promise is imputed to perfoamegal duty, as to repay money obtained
by fraud or duress.

Id. at 424 (internal quotations and citations omitted).

The United States Court of Federal Claims has recognized that “[p]Jromissory estoppel is
another name for an impliad-law contract claim.” Hubbsv. United States20 CI. Ct. 423,
427 (1990);see also Steinbeng United States90 Fed. Cl. 435, 443 (2009) (“Promissory
estoppel . . . requires the coumdian implied-in-law contracfand therefore the court has no
jurisdiction, because such] a claim [is onet fehich the United States has not waived its
sovereign immunity.”);see alSORESTATEMENT (SECOND) OF CONTRACTS § 90(1) (1981)
(Promissory estoppel involvesd] promise which the promisahould reasonably expect to
induce action or forbearance on the part of tlwenisee or a third person and which does induce
such action or forbearance.”).

Since Count Il of the November 19, 2009 Cdanpt alleges a contract implied in law, it
must be dismissed for lack sfibject matter jurisdictionSee Hercules, Inc516 U.S. at 423;
see alsdRCFC 12(b)(1)3 Plaintiff, however, requestsdee to amend the November 19, 2009
Complaint to allege a breach of an implieefact contract or equitable estoppel.

In Hanlin v. United States316 F.3d 1325 (Fed. Cir. 2003), the United States Court of
Appeals for the Federal Circuit explained tBlements of proof required to establish the
existence of an implied-in-fact contract, as follows:

Plaintiff has the burden to prove the existence of an implied-in-fact contract. An
implied-in-fact contract with the govement requires proof of (1) mutuality of
intent, (2) consideration, (3) an unambiguous offer and acceptance, and (4)
“actual authority” on the part of the government’'s representative to bind the
government in contract. . . . An implién-fact contract isone founded upon the
meeting of minds and is inferred, asfact, from the conduct of the parties
showing, in the light of the surroundingaimstances, theiatit understanding.

Id. at 1328 (internal quotations and citations omitted).

Under the 2/1/95 Regulatory Agreement, Lawndale Restoration had a pre-existing duty to
“maintain the mortgaged premises, accommodatmisthe grounds and equipment appurtenant
thereto in good repair and condition.” GDEXx. A555. Since a pre-existing duty cannot
constitute consideration for a new contract, hdale Restoration’s promise to make repairs to
the South Side Properties does not constituteideration for an implied-in-fact contract. In

3 A challenge to the “[United States Court of Federal Claims’] general power to
adjudicate in specific areas of substantive lawis properly raised by a [Rule] 12(b)(1)
motion[.]” Palmerv. United States168 F.3d 1310, 1313 (Fed. Cir. 1999ge alsoRCFC
12(b)(1) (“Every defense, in law or fact, tcckaim for relief in any pleading, whether a claim,
counterclaim, or third-party clainghall be asserted in the pessive pleading thereto if one is
required, except that the following defenses mahatption of the pleader be made by motion:
(1) lack of jurisdiction over the subject matter[.]").

11



addition, the November 19, 2009 Complaint does all@ige that Plainti offered any other
consideration for the alleged HUD promise tsue that the February 1, 1995 mortgage would
not be foreclosed.

Even if such consideration existed, howewr. Hinsberger had no actual authority to
promise that IHDA would not foreclose on thebReary 1, 1995 mortgage, since HUD was not a
party to the mortgage. Accordingly, any attetoptPlaintiff to claim a breach of an implied-in-
fact contract would fail.

Finally, the court repeatedly has held tbqtitable estoppel is a defensive doctrine, not
the basis of a cause of actiorbee Gregory. United States37 Fed. CI. 388, 396 (1997)
(“[P]laintiffs invoke the doctrine of estoppel &stablish the existenad# a contract upon which
to base their claims. As our cases malkearl however, plaintiffs cannot be permitted to
establish this crucial eient of their case on d@hbasis of estoppel.”)see also American
Maritime Transport, Incy. United Statesl18 CI. Ct. 283, 292 (1989) (“The doctrine of equitable
estoppel is referred to as a shield because us&l to bar a party from raising a defense or
objection that it otherwise would have, or from instituting an action which it is entitled to
institute.”) (internal quotation omittedJablonv. United States657 F.2d 1064, 1068 (9th Cir.
1981) (“[E]quitable estoppel is used to barparty from raising a dense or objection it
otherwise would have, or from instituting an antwhich it is entitled to institute. Promissory
estoppel is a sword, and equilelstoppel is ahield.”).

Since a claim by Plaintiff for breach of anphed-in-fact contract or equitable estoppel
would necessarily fail, Plaintiff's requestrfleave to amend the November 19, 2009 Complaint
is denied.

C. The Allegations of Count | Are Not Barred By The Statute Of Limitations.

Section 2501, Title 28, of the United Stat€ede states: “Every claim of which the
United States Court of Federal Claims has jurisdiction shall be barred unless the petition thereon
is filed within six years after such amifirst accrues.” 28 U.S.C. § 2501. John R. Sand &
Gravel Co.v. United States552 U.S. 130 (2008), the United States Supreme Court held that 28
U.S.C. 8§ 2501 is jurisdictional and cannot be wdior tolled based on equitable considerations:

Some statutes of limitations . . . seek sotmuch to protect a defendant’s case-
specific interest in timeliness as to achieve a broader system-related goal, such
as ... limiting the scope of a governmemtaiver of sovereign immunity. The
Court has often read the time limits of thes&tutes as more absolute. . .. [T]he
Court has sometimes referred to the time linmtsuch statutes as ‘jurisdictional.’

This Court has long interpreted the courtctdims limitations statute as setting
forth this . . . more absolute, kind of limitations period.

Id. at 133-34.

The Government asserts that Count | & Movember 19, 2009 Complaint “alleges that
the Government breached duties found in the 1995 assignment agreement attached to [P]laintiff's
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complaint.” Gov't Mot. at 16* The November 19, 2009 Complaint also alleges “that the
Government breached duties associated witd(& 2enewal agreement . . . which, by its terms,
incorporated a prior renewal agreement dated October 6, 200)0Therefore, to the extent that
Count | alleges claims “whicarose prior to November 19, 20087ybse claims are barred by 28
U.S.C. § 2501.d.

The United States Court of Appeals for thed€&ml Circuit has held that “a claim first
accrues wheall the events have occurred that fix thieged liability of the [G]Jovernment and
entitle the claimant to institute an actionlfigrumv. United States560 F.3d 1311, 1314 (Fed.
Cir. 2009) (emphasis added) (internal citations omitted).

On March 1, 2005, HUD informed Lawndale Reation that it planned to proceed with
a foreclosure sale of the South Side Progert Gov't Ex. A506, A508. On January 17, 2006,
HUD held the foreclosure salené took title to the South Sideroperties. Gov't Ex. A526.
Although Plaintiff may have had finaial difficulties prior to thdoreclosure sale, Plaintiff was
not injured by HUD’s alleged breach of contracior to March 1, 2005. In fact, Plaintiff was
not “entitle[d] . . . to instituten action” against the Govenent until HUD informed Lawndale
Restoration of the decision to foreclose tbe South Side Properties on March 1, 20@ee
Ingrum, 560 F.3d at 1314. Therefore, Plaintiff's brea€ltontract claims, as alleged in Count |
of the November 19, 2009 Compladitl not accrue until March 1, 2005.

Accordingly, the court has determined thag ttaims alleged in Count | of the November
19, 2009 Complaint are not barred by 28 U.S.C. § 2501.

D. Standing.

The United States Supreme Court has held ‘that question of standing is whether the
litigant is entitled to have theoart decide the merits of the gdige or of particular issues.”
Warthv. Seldin 422 U.S. 490, 498 (1975). Standing must be determined “as of the
commencement of suit."Rothe Dev. Corpv. Dep’t of Def, 413 F.3d 1327, 1334 (Fed. Cir.
2005). The party invoking fedérpurisdiction bears the burdeof establishing standingSee
Lujanv. Defenders of Wildlife504 U.S. 555, 561 (1992)Specifically, to establish standing, “a
plaintiff must show [that] it has ffiered an ‘injury in fact’ that is . . concrete and particularized
and . . . actual or imminent, not conjectural or hypothetical; . . . the injury is fairly traceable to
the challenged action of the defentlaand . . . it is likly, as opposed to mdyespeculative, that
the injury will be redressed by a favorable decisidftiends of the Earth, Inos. Laidlaw Envitl,
Serv., Inc, 528 U.S. 167, 180-81 (2000) (citihgjan, 504 U.S. at 560-61).

In this case, the November 19, 2009 Conmplalleges that Lawndale Restoration
suffered an injury in fact, that is traceableliawndale Restoration’toss of the South Side
Properties, resulting in economic injury thandae determined in a specific amount that is
sufficient to establish standing. Compl. §9-74. Lawndale Restoration, however, was
dissolved on June 16, 2008. Compl. §{ 8% alsdsov't Ex. A597.

* The Government does not tleage the timeliness of the allegations set forth in Count

13



The November 19, 2009 Complaint does notgal¢hat Boulevard Realty suffered any
injury, although it was Lawndale Riration’s general partnetd. Under Illinois law, however,
a limited partnership like Lawndale Restoratimay continue “after dissolution only for the
purpose of winding up its activities.” 805 IlComp. Stat. Ann. 21803(a). To wind up
activities, a limited partnership may “prosecated defend actions and proceedings, whether
civil, criminal, or administrativetransfer the limited partnerstspproperty, settle disputes by
mediation or arbitration . . . and perform otheecessary acts.” 805 Illl. Comp. Stat. Ann.
215/803(b)(1). Therefore, under lllinois law, Bewhrd Realty has standing to initiate this
action as part of Lawndale Resttion’s “windingup” activities.

V. DISCUSSION
A. Count | For Breach Of Contract.

Count | of the November 19, 2009 Complaatieges that “[ulnder the HAP Contract,
Financing/Insurance Agreements, and the impdiety of good faith and fadealing, [HUD] had
the duty to provide Lawndale Restoration wakequate funds to manage the [South Side
P]roperties and make capital improvements.” CoMfi®l. The Complaint further alleges that
HUD breached this duty by not providing adequiateds to manage the properties and make
necessary renovations; refusing to allow LawndRdstoration to refinamcthe February 1, 1995
mortgage; and instructing Lawndale Restoratio stop making payments on the February 1,
1995 mortgage but then foreclosiog the South Side Propertielsl. 11 62-63.

1. Count | Fails To Allege Facts Sufficient To Establish A Breach Of
Any Contract To Which Defendant Was A Party.

As a threshold matter, the January 1, 1B®8d Indenture of Trust between IHDA and
First National Bank of Chicago (Gov't Ex. A278nd the February 1, 1995 Mortgage (Gov't
Ex. A269) and Note (Gov't Ex. A274) were regments to which HUD was not a party.
Therefore, HUD owes no duties Raintiff based on these “Finaimg/Insurance Agreements,”
and all allegations in Count | based on theeagents to which HUD was not a party are
dismissed for failure to state a e¢tabn which relief may be granteGeeRCFC 12(b)(6)?

> Although a complaint “attacked by a Rul@(b)(6) motion to dismiss does not need
detailed factual allegations, a plaintiff's obliget to provide the grounds of entitlement to relief
requires more than labels and conclusions, afwlnaulaic recitation of the elements of a cause
of action will not do.” Bell Atl. Corp.v. Twombly 550 U.S. 544, 555 (2007) (citations omitted).
In order to survive a motion to dismiss, howeitke court “[does] not requir[e] heightened fact
pleading of specifics, but only enougicts to state a claim to reliefathis plausible on its face.”
Id. at 570;see also Ashcroft. Igbal, 129 S. Ct. 1937, 1950 (2009)@]nly a complaint that
states a plausible claim for religfirvives a motion to dismiss.”).
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2. Count | Fails To Allege Facts Sufficient Otherwise To Establish A
Breach Of Contact.

As for the Consolidated HAP Contract aRthancing/Insurance Agreements to which
HUD was a party (Gov't Ex. A241, A244, A260), none impose any duty on HUD to provide
Lawndale Restoration with additional fundsnb@nage or for capital improvements on the South
Side Properties, beyond the housassistance payments. AlthouBhaintiff cites to pages 1-2
of the assignment of the HAPoGtracts (Gov't Ex. A1-2), and gas 12-15 of the Consolidated
HAP Contract (Gov't Ex. A252-55)neither of these documenssipports the allegations in
Count | of the November 19, 20@omplaint. Compl. § 61. PRagraph 9 of the Consolidated
HAP Contract states that the oc@dt “shall be construed and adhistered in accordance with all
statutory requirements, and with all HUD reguas.” Gov't Ex. A255. This clause, however,
does not place any affirmative duty on HUD poovide any funds for management or
rehabilitation.

In the alternative, Plairffiargues that under the Multifaly Assisted Housing Reform
and Affordability Act of 1997 ("MAHRA”), codied at 42 U.S.C8 1437f note, “HUD had a
duty to provide funds to managed rehabilitate the properties asll as a duty to work out a
debt restructuring traastion to lower Lawndale Restomatis interest rate and free up more
funds for the project[,] becauskee funds provided by HUD alone were insufficient to maintain
and rehabilitate the propees.” Pl. Resp. at 9.

Specifically, Plaintiff argues that HUD’s duty arose under Section 517(c)(1) of MAHRA,
which provides:

Rehabilitation may be paid from thesr@ual receipts, replacement reserves, or
any other project accounts not requiredgasject operations, or, as provided in
appropriations Acts and subject to thentwol of the Secretary of applicable
accounts in the Treasury of the United &safrom budget authority provided for
increases in the budget authority for assise contracts undesection 8 of the
United States Housing Act of 1937 . . . or through the debt restructuring
transaction.

MAHRA § 517(c)(1).

The court has determined that MAHRA has no relevance to this case. First, Section
514(h)(1) of MAHRA® exempts state government projeistsured by HUD from utilizing a

8 Section 514(h)(1) of MAHRA provides:

The following categories oprojects shall not be coveredy a mortgage
restructuring and rental assistance sufficiency flan. the primary financing or
mortgage insurancéor the multifamily housing project that is covered by that
expiring contractvas provided by a unit of State governmana unit of general
local government (or an aggnor instrumentality of a unit of a State government
or unit of general local governmengnd the financing involves mortgage
insurance under the National Housing Astich that the implementation of a
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mortgage restructuring plan. e the mortgage at issue weedd by IHDA, a state government
entity, and was insured under the National Hogig\ct by HUD, Section 517(c) of MAHRA is
not applicable.

Second, Section 517(c) of MAHRA, “Restrudhg Tools,” sets forth how a “mortgage
restructuring and rental assistansufficiency plan for [a] eliglb multifamily housing project”
is to be implementedSeeMAHRA § 514(a)(1) (“The Secretarghall develop procedures and
requirements for the submission of a mortgagdrueturing and rental assistance sufficiency
plan for each eligible multifamily housing projecithvan expiring contract.”). To qualify as an
eligible multifamily housing project, a project must generate “rents that, on an average per unit
or per room basis, exceed the rent of comparpioperties in the same market area.” MAHRA
8§ 512(2)(A). The June 2004 rent compdigb market study conducted by Lawndale
Restoration, however, shows thia¢ South Side Properties had, oerage, below market rents.
Gov't Ex. A1080. Therefore, Lawndale Restavatwas not eligible fomortgage restructuring
under MAHRA § 517(c).

Third, even if Section 517(0f MAHRA did apply to Lawndi Restoration, that Section
does not place any affirmative duty on HUD to pdevmanagement or rehabilitation funds.
Section 517(c)(1), in relevant part, provides:

Rehabilitationmay be paidirom the residual receiptseplacement reserves, or
any other project account®t required for project operations, or . . . from budget
authority provided for increases in thedget authority for ssistance contracts
under section 8 of the Unit&tates Housing Act of 1937.

MAHRA § 517(c)(1) (emphasis added). Therefdtes section simply lis potential sources
from which funding for rehabilitatiomaybe paid. It does nohandate that any funasustbe
paid for this purpose.

For these reasons, the court dasermined that the clainis Count | alleging that HUD
failed to provide Lawndale Restoration with fenfdr management or capital improvements fail
to state a claim upon whichlief may be grantedSeeRCFC 12(b)(6).’

3. Count | Fails To Allege Facts Sufficient To Establish A Duty To
Refinance.

The November 19, 2009 Complaint also alleges that HUD had a duty to approve
Lawndale Restoration’s request to refinance thortgage on the South Side Properties, but
refused to do so. Compl. I 62. For teasons stated above, HUad no duty to approve

mortgage restructuring and rental assisgasufficiency plan undehis subtitle is
in conflict with applicable law oagreements governing such financing.

MAHRA 8§ 514(h)(1) (emphasis added).

17 See infranote 15.
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Lawndale Restoration’s requdst refinance its mortgageSeeGov't Ex. A241, A244, A260.
Assumingarguendothat HUD had such a duty, both parties proffered substantial evidence
establishing that HUD employees in Chicago woréigently to securepproval for Lawndale
Restoration’s refinance and that Lawndale Rasimn was aware that this request conditionally
was approved. Pl. Ex. B1 (8/2/10 Buthdf.), B3-B5; Gov't Ex. A439-40, A479, A1038.

Accordingly, the court has determined thitae Government is entitled to summary
judgment with respect to Plaintiff's claim thiatUD breached its contraal duty refinance the
South Side PropertiesSeeRCFC 12(d)'? 56(c).

4, Count | Fails To Allege Facts Sufficient To Establish A Breach Of
The Duty Of Good Faith And Fair Dealing.

The November 19, 2009 Complaint alleges tat Hinsberger “instructed [Mr.] Butler
as President of Boulevard, tooptpayment of the [m]ortgagen@ to use theunds previously
used to pay the [m]ortgage to make soreeded capital improvemerdsd pay the accelerating
operating costs.” Compl.  56. Mr. Hinsberg however, denies instructing Lawndale
Restoration stop making mortgagayments. Gov't Ex. A441-42, A1036.

Although the nature of Mr. Hiterger’s statements and whet they weractually made
are disputed factual issues, they are not material to the resolution of this claee.
Andersorv. Liberty Lobby, InG.477 U.S. 242, 247-48 (1986) (“As materiality, the substantive
law will identify which facts are material. Only disputes over facts that might affect the outcome
of the suit under the governing law will propegyeclude the entry of summary judgment.
Factual disputes that are irrelevantunnecessary will not be counted[.]Sge alsiRCFC 56(c).

At the time of Mr. Hinsberger's alleged statent, HUD was not a party to the mortgage,
mortgage note, or loan agreement betweenndale Restoration, ANBT Chicago and IHDA.
Since HUD was not a party to these agreementsdtno express contractuiuties thereunder.
Therefore, as a matter of law, HUD had nglied duty of good faith and fair dealingSee
Precision Pine & Timber, Ino.. United States596 F.3d 817, 831 (Fed. Cir. 2010) (“The
implied duty of good faith and fair dealing cem expand a party's contractual duties beyond
those in the express contractopeate duties inconsistent witie contract's provisions.”).

Accordingly, the court has determined thhe Government is entitled to summary
judgment with respect to Plaintiff's claim thidte Government breaetl the duty of good faith
and fair dealing.SeeRCFC 12(d), 56(c).

B. Count Il For Taking Without Just Compensation.
The November 19, 2009 Complaint alleges that Lawndale Restostigetest in the

South Side Properties was “taken for either pevase or public use, in violation of the Fifth
Amendment to the United States Constitution,” when the mortgage was foreclosed and HUD

¥ RCFC 12(d) states: “If, on a moti under RCFC 12(b)(6) . . . matteyatside the
pleadingsare presented to and not excluded by thetctlug motion must be treated as one for
summary judgment under RCFC 5@RCFC 12(d) (emphasis added).
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subsequently purchased and transferred thehS8ide Properties to ¢hCity of Chicago.
Compl. 11 69-70. The November 19, 2009 Complairther alleges that HUD has “failed and
refused . . . to pay Plaintiff just competisa for the taking of itproperty rights.”Id. § 71.

The Government argues that@@nLawndale Restoration “did nbave legal title to [the
South Side Properties] prior to the foreclosyiRtaintiff has] failed to state a claim upon which
relief can be granted.” Gov't Moat 29. The record establisiteat ANBT Chicago, as trustee,
held legal title to the Propertiedd. at 33. Lawndale Restorati “held nothing more than a
mere beneficial interest in the trustll. The October 5, 199%rust Agreement states “that no
beneficiary now has, and that no beneficiary tieder at any time shall have any right, title or
interest in or to any portion of said real estagsesuch, either legal @quitable, but only an
interest in the earnings, avails and proceedSgv’'t Ex. A583. In addition, the Government
argues that HUD “did not effectuate a [taking,] pursuant to the Fifth Amendment, but rather,
exercised contractual remedies which arose Isecafl [Lawndale Restoration’s] default on its
mortgage obligations.'Gov’t Mot. at 32.

Plaintiff responds that, as tlsele beneficiary of the trustawndale Restoration “has a
valid property interest and standing to bringuamawful takings claim.” Pl. Resp. at 12. In
addition, the Trust Agreement statdmt the “Trustee shall haweo duty in respect to . . .
litigation[.]” Gov't Ex. A586-87. Therefore, it is Lawndale Rworation’s responsibility to
conduct any litigation with resgt to the South Side Proged. PI. Resp. at 13.

Plaintiff further argues thathe January 17, 2006 degdoduced by the Government
(Gov't Ex. A526) is not sufficient evidencthat HUD made a compensatory payment to
Lawndale Restoration for the Sowide Properties. Pl. Resp. at Zbherefore, Plaintiff reasons
that, even if the court detemes that the January 17, 2006 deed is sufficient evidence of
compensation, there remains a “genuine issue of material fact as to whether this payment
constitutes just compensation under thehFtmendment of the U.S. Constitutionld.

The United States Court of Appeals for thel&m@l Circuit, howeveras held that “[ijn
general, takings claims do not arise under a gowem contract because . the government is
acting in its proprietary rathéhan its sovereign capacity, and because remedies are provided by
the contract.” St. Christopher Associates, LY. .United States511 F.3d 1376, 1385 (Fed. Cir.
2008); see also Hughes Communications Galaxy, ¥ntlnited States271 F.3d 1060, 1070
(Fed. Cir. 2001) (“Taking claims rarely is& under government contracts because the
Government acts in its commercial or proprietaryac#y in entering contracts, rather than in its
sovereign capacity. Accordingly, remedies arise fthencontracts themselves, rather than from
the constitutional protection of private property rights.”) (internal citations omitgaa); Oil
Co.v. United States572 F.2d 786, 818 (Ct. Cl. 1978) (“[T]he concept of a taking as a
compensable claim theory has limited applicationhe relative rights oparty litigants when
those rights have been voluntarily created by conhtta such instances, interference with such
contractual rights generally gives rise to a bhealaim not a taking claim.”) (internal citation
omitted).

On November 17, 2004, IHDA assigned the mage to HUD, pursuant to the mortgage
insurance contract. Gov't Ex. A497. Thtare, on November 17, 2004 HUD became the
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mortgagee on the February 1, 1995 mortgade. Paragraph 19 of the February 1, 1995
mortgage states:

IN THE EVENT of default in making any monthlyayment provided for herein or in

the note secured hereby for a period of th{&9) days after the due date thereof,

or in any case of a breach of any othevenant or agreement herein stipulated,
then the whole of said principal sum remaining unpaid together with accrued
interest thereon, shall, #te election of the Mortgage without notice, become
immediately due and payable, in which event the Mortgagee shall have the right
immediately to foreclose the mortgage.

Gov't Ex. A271 1 19.

At the time of the assignmg Lawndale Restoration hambt made a mortgage payment
in over four months and was in defaulGov't Ex. A480-91, A496. On March 1, 2005, HUD
advised Lawndale Restoration that HUD wotideclose on the Febroal, 1995 mortgage.
Gov't Ex. A506, A508. On January 17, 2006, thertigmge on the South Side Properties was
foreclosed, pursuant to HUD’s coattual rights as mortgage&ov't Ex. A526. Therefore, the
foreclosure was undertaken by HUD *“in its profarg rather than its sovereign capacitySt.
Christopher Assocs511 F.3d at 1385. As such, any remnasdplaintiff may have “are provided
by the contract.”ld.

As the predecessor to our appellate court hel&akhG Construction Corps. United
States 231 Ct. CI. 846 (Ct. Cl. 1982):

It is clear that when the United Statieseclosed its rights as assignee of the
mortgages, it was acting in its propast capacity . . . . The legal rights which
attached as a result of the Governmemttson were the same as if a commercial
financial organization had foreclosed tnertgages after they had been assigned
to it. Plaintiff's loss is the kind of consequential injury which results from lawful
Government action, and does not #atiit to compensation as a Fifth
Amendment taking.

Id. at 846.

Accordingly, the court has determined ththe Government is entitled to summary
judgment with respect to &htiff's takings claim.SeeRCFC 12(d), 56(c).

V. CONCLUSION.

The Government’s Motion To Dismiss is gradh as to the claim in Count | of the
November 19, 2009 Complaint for breach of contract for failure to provide additional funds; and
the claim for promissory estoppel in Count 111

The Government’s Motion For Summary Judgmsrgranted as to the claims in Count |
of the November 19, 2009 Complaint for breach of contract for failure to allow Plaintiff to
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refinance, and breach of the implied duty of goathfand fair dealing; and the claim for taking
without just compensation in Count II.

Accordingly, the Clerk of the Court for thHénited States Court of Federal Claims is
directed to enter judgment dehalf of the Government.

IT ISSO ORDERED.
s/SusanG. Braden

SUSAN G. BRADEN
Judge
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