CLEAR CREEK COMMUNITY SERVICES DISTRICT v. USA Doc. 108

In the United States Court of Federal Claims

No. 10-420C
(Filed: May 17, 2017)
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Walter Patterson McNejlRedding, CAfor plaintiff.

lgor Helman United States Department of Justiééashington, DC, for defendant.

OPINION AND ORDER

SWEENEY, Judge

Before the court is defendantembinedmotionto dismiss pusuant to Rules 12(b)(1)
and (6)of the Rules of the United States Court of Federal Claims (“RC&QI)motiorfor
summary judgmemnursuant to RFC56. Plaintiff, Clear Creek Community Services District
(“plaintiff” or “the District”), is a local government agency that provideser serviceo the
Clear Creek watersheahich is located in Shasta County, California. Second Am. Compl. 11 2,
5. Defendant ighe United States, acting through the United Staggsartment otheInterior’s
Bureau of Reclanten (“BOR”). Plaintiff asserts threeounts (1) “breach of contract,”
(2) “inverse condemnation,” and (3)léclaratory relief 1d. 131-63. The court deems oral
argument unnecessary and, for the reasons set forth below, grants in part and derties in pa
defendant’scombined motion.

. BACKGROUND
A. Factual Background

In support of its combined motion to dismiss and for summary judgment, defendant
submittedproposed findings of uncontroverted fact, to which plaintiff respon@seDef.’s
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Proposed Finding#$l.’s Resps& Objs.to Def.’s Proposed Findingg.he court’sstatement of
material facts islerived from both parties’ submissions and from the record before it.

1. 1963Contract

On May 14, 1963, plaintiff entered into a contract (Contract 14-06-200-488iA)
defendant. Def.’s Proposed Findings A218-73. Pursuant to the contract, defendant agreed to
construct a water distribution system, transfer that system to plaamdfthen provide water to
plaintiff via that system. In tua, plaintiff agreed to operate and maintain the water distribution
system upon its transfe6ee generallid.

The contract contagthirty-nine articles ands divided into three parts: Part(Articles
2-10), Part B(Articles 1115), and a final collection of uncaptioned provisi¢adicles 1639).
Id. at A218-19. Part A consists of nine articles, each of which relates to the provision of wate

1. | Article 2 “Effective Date of Contraet-Term of Part A

2. | Article 3 “Transfer of Operation and Nfaenancd(“O&M”)] of
Project Works to the District”

3. | Article 4 “Water to be Furnished to District”

4. | Article 5 “Water Use Schedules”

5. | Article 6 “Rates and Method of Payment for Water”

6. | Article 7 “Adjustments”

7. | Article 8 “Need of District for More Water than Agreed
Quantity”

8. | Article 9 “Point of Delivery—Maintenance of Flows and
Levels—Measurement and Responsibility for
Distribution of Water”

9. | Article 10 “United States Not Liable for Water Shortage”

Part B consists of five articlesach of which relates to the construction of a distribution
system:

1. | Article 11 “Construction of Works and Limit of Expenditures
Therefor”

2. | Article 12 “Payment byDistrict”

3. | Article 13 “Computation of Cost”

4. | Article 14 “Development Period”

5. | Article 15 “Transfer of Operation and Maintenance of
Distribution System to the District

The last section consists of twerfibgr articles which address a variety of additional
items related to the relationship between the two parties:

1. | Article 16 “Operation, Inspection, and Retransfer of Transferre
Works—United States to be Held Harmless”




2. | Article 17 “Accumulation and Use of Reserve Fund for Operat
and Maintenance”

3. | Article 18 “Estimated Cost of Operation and Maintenance of
Works to be Paid in Advance”

4. | Article 19 “District to Pay Certain Miscellaneous Costs Relatin
to Transferred Works”

5. | Article 20 “Drainage Studies and Facilities”

6. | Article 21 “Agreed Charges a General Obligatiortloé District

7. | Article 22 “All Benefits Corditioned Upon Payment”

8. | Article 23 “Levy of Taxes and Assessmentixing of Rates and
Tolls”

9. | Article 24 “Refusal of Water in Case of Default”

10. | Article 25 “Penalty Upon Delinquency in Payment”

11.| Article 26 “District to Keep Books and Records and Report Crt¢
and Other Data”

12. | Article 27 “Inspection of Books and Records”

13. | Article 28 “Changes in Organization of [Plaintiff]”

14. | Article 29 “Land Not to Receive Service or Water Until Owners
Thereof Execute Certain Contracts”

15. | Article 30 “Valuation and Sale of Excess Lands”

16. | Article 31 “Excess Lands”

17.| Article 32 “Amendment of Federal Reclamation Laws”

18. | Article 33 “Title to Remain in the United States

19. | Article 34 “Contingent Upon Appropriations or Allotment of
Funds”

20. | Article 35 “Officials Not to Benefit”

21.| Article 36 “Notices”

22.| Article 37 “Assignment Prohibited-Remedies Under Contract
Not Exclusive—Waivers—Opinions and
Determinations”

23. | Article 38 “Assurance Relating to Validity of Contract”

24.| Article 39 “Equal Employment Opportunity”

a. Explanatory Recitals

Generally, the contract provides:

[T]he United Statess constructing and operating the
Central Valley Projedt(*CVP”)] for flood control, for the
diversion, storage, carriage, and distributionifiagation,
municipal, domestic, industrial, and other beneficial uses of water
of the Sacramento River, the Trinity River, the American River,
the San Joaquin River and their tributaries for generation and
distribution of electric energy, for navigation and other purposes;

* % %
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[T]he District and the United Statdssire to contract,
pursuant to the Federal reclamation laws and the laws of the State
of California, for the furnishing bihe United Statesf a
supplemental water supply from the CenYfalley Project and for
the construction of a general distribution and lateral systetheby
United States for the Districipon the terms and conditions
hereinafter set forth;

* % %

[T]he United Stateproposes to construct the Clear Creek
South Unitas a feature of the Central Valley Project in order to
furnish water tdhe Districtpursuant to the terms of this contract;

* % %

[1]t is intended that the Districsubject to the terms and
conditions contained herein, will operate and maintain tharCle
Creek South Unit and said distribution system.

Id. at A220-22.
b. Water Service

The contract providethat plaintiff is toreceive, and pay fog specified quantity of water
from the Central Valley Projectd. atA221-22, A225-28.Part A,Article 2 of the contract
states “Insofar as it relates to the furnishing of watéis contract shall terminate on December
31, 1994.”Id. at A224. UndePart A, Article 4, the contracbntains the following disclaimer:
“[T]he United States shall nbo¢ obligated to furnish more than fifteen thousand three hundred
(15,300) acrdeet of water during any such yeaid. at A226.

c. Transfer of O&M of the Conduit

Part A,Article 3 of the contract providabat“the Contracting Gficer will furnish to
[plaintiff] a written notice announcing the initial delivery date and stating the tirrarsfer to
[plaintiff] for operation and maintenance during the term of Part A of this cartfahe
completed Project works.Id. at A225. The contract defines the term “project works” as the
“Muletown Conduif, a pipe that distributes wategktending from the outlet works of
Whiskeytown Dam to the eastern edge of the service area, and all necessanydaetied
facilities and structures located then” Id. at A223. Thus, the contrastateshat during the
term of Part A, plaintifis to assume the operation and maintenance of the cdaliionting its
completion



d. Constructionand O&M of the Distribution System

Part B Article 110f the cortract provides that defendastto construct aistribution
system id. at A239-44, and théfs]aid distribution system shall not include the Project wgrks
id. at A240. Furthermore, Part B, Article dtdteshat “[tlhe development period for the land
in the District is hereby fixed at ten (10) years from and including theryedrich the initial
delivery date occurs.ld. at A244. LastlyPart B, Article 15otes:

On the date of the commencement of the development period,
pursuant to Article 14, or such earlier date as may be agreed upon
by the Contracting Officer and [plaintiff], [plaintiff] shall take over
and at itsown expense during the term of Part B of this contract
operate and maintain the distribution system or any partahere
describedn a written transfer notice to be furnished to [plaintiff]

by the Contracting Officer

e. Transfer of O&M Responsibilities

The last sectionf the contractArticles 1639, detai the partiesO&M obligations with
respect tointer alig both the conduit and distribution systerd. at A245-73. The contract
broadly defineO&M as “all operation, maintenance, and replacements necessary to keep the
Project works and distribution works in a safe and proper operating condittbnli addition,
Article 16states: “[ Plaintiff] agrees to accept . . . the care, operation, and maintenance of the
transferred works, and thereafter, without expense to [defendant] . . . in such a marsaed tha
works will remain in good and efficient conditionld. at A245. The contract defirge
“transferred works” as “project works” or “distribution works,” or botl. at A223. Although
the contract does not define the term “distribution works,” the contract definesrthe te
“distribution systems” as “the geradistribution and lateral system, surface drainage, and other
related works or a portion or portions thereof constructed by the United Statesnpaosthis
contract, and all lands and interests in lands held in connection thereldgitat’A240.

2. 1968 Transfer Notice

On October 7, 1968, BOR Regional Manager R.J. Pafford, Jr. sent plaintiff a letter, in
which he wrote: “[A]s Contracting Officer, and pursuant to article 3 (Comazy&acilities) and
article 15 (Distribution System) of the [1963] contract, . . . | hereby confirmidahsfer of
operation and maintenance of the conveyance facilities and distributiomsgsyeur District
on July 1, 1967."Id. at A213. Mr. Pafford added: “Effective July 1, 1967, [plaintiffl assumed
responsibility of caring for, operating and maintaining the project works and etmdglortions
of the distribution system without cost to [defendant], in such a manner that the project wor
and distribution system shall remain in good and efficient condititzh.”



3. 1994-2004 Interim Contracts

On December 28, 1994, just prior to the expiration of the water service provisions of the
1963 contractthe parties entered into an “Interim Renewal Contralt.’at A5290. The 1994
interim contract @testhat it isto be in effect from January 1, 1995 through December 31, 1997.
Id. at A59. The majority of the 1994 interim contract perténglaintiff’'s contractual right to
specified quantities of water and plaintiff's corresponding payment respanssbilid.at A52-
84. The final section of the 1994 interim contractitled “Continuation of Contract No. 14-06-
200-489A,” addresses the 19@8ntractand provides:

The parties hereto acknowledge and agree that Pag.AAfticles

2 through 10) of [the 1963 contract] (as amended, and as modified
by the letter agreement dated December 14, 1971) is replaced by
this interim renewal contract. h€ respective duties, covenants,

and obligations of the parties ith 1963 contract], as amended,
which are noteplaced by this interim renewal contract shall
continue in full force and effect, pending prompt completion of
good faith negotiations between the parties to agree upon an
amendatory contract.

Id. at A84.

From 1997 through 2004, the parties enteréal anseries of additional interim renewal
contracts, each of which similarly provided for the continuation of all “duties, cotsraand
obligations.” Seeid. at A367-404 (contract dated December 24, 1997); A409-d&@ct dated
February 20, 1998A456-97 (contract dated February 29, 2000); ASF3eontract dated
November 30, 2000A600-02 (contract dated February 28, 2002); A608-10 (contract dated
February 14, 2003A614-16 (contract dated February 27, 2004).

4. 2001 Title Transfer Agreement

OnMay 29, 2001, defendant transferred title of the distribution system to plaidtitit
A503-29. The transfer agreement defatae “distribution system” as:

the distribution and lateral system, surface drainage, and other
related works or a portion or portions thereof constructed by the
United States for the District pursuant to the Existing Repayment
Contract, and the control tank located at mile 8.7 of Clear Creek
South Unit conveyance system, all lands and interests in lands held
in connection wit those facilities, and all appurtenant facilities

and items.. . ..

Id. at A508. In addition, thigansferagreement provides for the following amendrsdnthe

payment provisions of the 1963 contratt) Article 12 (Payment by District) no longapplies;
(2) Article 15 (Transfer of Operation and Maintenance of Distributigsie®n to the District) is
replacel by Article 5 of thetransferagreement; an¢B) Article 16 (Operation, Inspection, and
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Retransfer of Transferred WorkgJnited Sates to baleld Harmless) is replaced by Articles 3
and 5 of thdransferagreement with regard to the distribution systéda at A511. The transfer
agreement further state“Article 16 shall remain operative relative to the Transferred Works,
which remain in [defendant’'s name] and were previously accepted by [plaiotitfafe,
operation, and maintenance pursuant to Article 16hef]963 contract]. Id. at A511-12.
Finally, the transfer agreement defrtbe term‘Transferred Works” as “those components of
the Clear Creelsouth Unit, which were previously transferred to [plaintiff] for operation and
maintenance . . . and are not included in the ‘Distribution Systeloh. 4 A509Q

5. 2005 LongTerm Renewal Contract

On February 25, 2005, the parties entered into atemy+enewal contrathatthey
agreed would be effective from March 1, 2005, through February 28, 2034 A315-66.
Like the interim contracts, the 2005 long-term contract provides that, although &faied
1963 contracts no longer in effect, ftlhe respective duties, covenants, and obligations of the
parties in [the 1963 contract] which are not replaced by this Contract shall bectethfféd. at
A360-61. In addition, the 2005 lorigrm contract establisbglaintiff's entitlement to water
beginning in 20051d. at A328-31. Specifically, the contract provides that defendant must
furnish plaintiff with 15,300 acréeet of wateifor irrigation and municipal and industrial
(“M&I ™) purposes.d. at A328.

The 2005 longtermcontract further providethat in water shortage years, plaintiff's
entitlement to water is limitedid. at A344-45. Article 12 of the 2005 lortgfrm contract,
entitled “Constraints on the Availability of Water,” state’[Water] furnished under this
Cortract will be allocated in accordance with the tesrsting Project M&l Water Shortage
Policy.” Id. at A345. Article 12 further notdbat the water shortage policy “shall be amended,
modified, or superseded only through a public notice and commemtdan@c” Id. In addition,
Article 12 addresse defendant’s liability in the case of a shortage: “If there is a Condition of
Shortage because of . . . drought [or] other physical causes beyond the cotheBOfR] then,
except as provided in subdivisi¢am) of Article 18 of this Contract, no liability shall accrue
against the United Statésld. If sucha shortag®ccursthe longterm contract provides that
“the Contracting Officer shall apportion Project Wadearong plaintiff] and others entitled,
under existing contracts and future contracts . . redeive Irrigation Water consistent with the
contractual obligations of the United Statekd” Article 18(a) in turn,states. “Where the terms
of this Contract provide for actions to be based upon the opinion or determinaéibhesfparty
to this Contract, said terms shall not be construed as permitting such actionedibated upon
arbitrary, capricious, or unreasonable opinions or determinatiotsat A349.

Finally, the 2005 long-term contract provides that, upon entering into the contract,
plaintiff does not waive “any legal rights or remediamay havé to contest the sufficiency of
the manner” in which a subsequent water shortage policy is adofitedubstance of such a
policy,” or “the applicability of such a policy.ld. at A345.



6. Construction of the Conduit

Prior to the parties’ execution of the agreements described above, in November 1962,
defendant published the Clear Creek South Unit Definite Plan Report (“Defiaitd,Rvhich
describs the proposed Muletown Conduit and its associated distribution sySeserd. at
A274-312; Pl.’s Resps. & Objs. to Def.’s Proposed Findings A753-846. In 1964, defendant
completed the specification drawings for the Mowert Conduit, prior to receiving bids fats
construction.SeeDef.’s Proposed Findings1-31. The drawings provide detailed designs for
the air release valves, which are located at the top of techSliameter main conduitd. The
drawings also include designs for the blowoff and drain valves, generallgdaatathe low
points of the main conduit, and indicate that the drain pipes from the blowoff and drain valves
are to be “exteriéd as directed.”ld. at A9. Finally, the specifications provide dédtd vault
designs for the concrete vaults that protect and encase the air releaseldabteAb.

In addition to drawings, the Definite Plan also includes a discus$itie area’sieed for
additional water suitable for “domestijgurposes:

The pesent supply for the suburban development is partly
obtained from deep, lowtelding wells. The average deep well in
the area produces about 20 gallons per minute. Some of the homes
in the area depend upon the existing irrigation system for a
culinary water supply, either by direct servicéogrcollecting
irrigation seepage water in cisteype wells and repumping. This
latter method is very unsatisfactory for a domestic water supply
because of the possibility of pollution from septic tanks and also
because of the erratic delivery pattern of irrigation water. Some
residents must import domestic water by tank truck during periods
of no rainfall when irrigation water is not available.

Id. at A304. The Definite Plan further notes that “suburban lands [are projected to] davelop i
two concentrated areas,” and that “[w]hile the unit will receive excellent quaditgr, minor
treatment will be required before it is used for domestic purposesat A309.

On January 29, 1965, defendant awarded the construction contract for the Muletown
Conduit to Baker-Anderson Co. Id. at A167. On February 25, 1965, the contractor received the
notice toproceedwith construction Id. at A747. Defendant estimated that the project would be
completed by January 26, 196ld. On June 14, 1967, the parties conducted a joint inspection
of the conduit and determined that it was ready for lcbeat A213. Present on behalf of
defendant were Donald Alexander, Project Construction Engineer for Red BiliférQla, and
members of his staffld. at A214. Present on behalf of plaintiff wée. Arlan Tift, plaintiff's
manager, and Mr. Roy Romero, one of plaintiff's directdds. “Effective July 1, 1967,

[plaintiff] assumed responsibility of caring for, operating and maintaining the pvojeks and
completed portions of the distribution system without cost to [defendastjch a manner that
the project works and distribution system shall remain in good and efficient ocoriditl. at
A213.



In 1967, defendant prepared a draft version ofxbesigners’ Operating Criteria (“DOC”)
for the conduit and associated distribution syst&eeid. at A656-720.In March 1968,
defendanprovided plaintiff withfive copies othefinal version of the DOCId. atAl171. The
stated purpose of the DAE"to provide the operating and maintenance personnel with a more
detailed working knowledge of the operating scheme for the Main Aqueduct ardrii$ dmd to
define basic operational and maintenance requirements for eadlatiostd 1d. at A663.

The DOC addressehe conduit’s air valve structures and provides:

These structures house combinationidet and airrelease valves
designed to release air during filling of the Main Aqueduct and its
laterals or whenever as released from solution. The valves also
allow air to enter a conduit when it is being drained. Several air
valves are housed in monolithic concrete structures which include
turnouts. Generally, the air valves are situated at summits along
the condus; and because of the large pipe diameters, some of the
air valves are placed on top of access manholes whose secondary
function is to act as a trap for collecting air bubbles which might
otherwise pass by the relatively small air valve nozzle inlet. The
gatevalve installed between the pipeline and the air valve must be
open at all times during active or quiescent periods of operation.
When an air valve is being inspected, its gate valve should also be
checked by closing it and then opening it. The petcock on the air
valve is provided so that an inspector may ascertain if the valve is
functioning properly.

Opening the petcock should allow emission of a small amount of
air followed by a jet of waterlf a large volume of air escapes, the

air valve is noworking as it should. The air valves should be
inspected and tested monthly to be sure they are operating
properly. Operation and maintenance of the air valves should be in
accordance with the manufacturer’s instructions.

Id. at A665.

On March 4 1975, defendant provided plaintiff with a copy of th&anufacturer’s
Drawings,ReclamationConstruction Dawings,Logs ofExploration, Alignment andrBfile-
Geology, Hectrical SystemDiagramsPlan and Profiles, [and]opography andUnit ownership
Drawings’ 1d. atA172-94.

7. ProblemsWith the Conduit

Since the conduit was buifilaintiff hasencountered problems in seven distinct areas.



a. Valve Corrosion

The first area in which plaintiff encountered problems concerns the corroglo of
conduit’s valves. The following facts are salient:

* Pursuant to the DOC:

In order to drain the conduit and laterals or to flush out
accumulated deposits of sediment at periodic intervals, blowoffs
are provided at low points along the Main Aqueduct and the
laterals. . . .

Draining is by gravity to the level of the blowoff connection; then
residual water is removed by using a portable pump with a flexible
intake hose which can be inserted into and lowered down the riser
pipe until its intake end is approximately at the low point of the
conduit invert. . ..

In order to minimize pressure drops or rises caused by water
hammer, the blowoff valves should be opened or closed at a slow
rate. When the entire system is being unwatered, the blowoffs
situated upon the highest terrain should be opened first and
drained. Unwatering at successively lower levels should take place
in sequence. The object of this procedure is to reduce the volume
and erosive power of the initial blowoff discharge.

Id. at A665-66.

* In aJanuary 16, 1970 letter to defendant, Mft statel that”[a]ll air relief and

blowoff structures were examined, serviced, and repainted 4t A632. He further

noted: Thewater inside the structures apparently comes in during the winter and does
not completely drain out. Hereafter we will pump out all concrete structuezstsd

winter season.’ld.

* Defendant’s meeting notes from an August 16, 1971 conference call with plsiatéf
that“[several blowoff valves] still rguire periodic pumping due to high ground water
conditions,” andhat“[r]usty water indicatefthat] more frequent inspection and testing
of air valves would be desirableltl. at A144.

* In its 1975 Facility Review, defendant recommedthat plaintff “[ i]nitiate a program
for disassembling, cleaning and overhauling a portion of the air valves eachlgeat.”
A644.

* In its 1977 Facility Review, defendant notiwt it had tested several air release valves
and found them to be operating satisfactorlty. at A651. Defendant also stade
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“Recently, [plaintiff] completed a two year program in which [it] senviak the air
release valves on [its] systemid.

* In its 1980 Facility Review, defendant stated: “Several manholes with bloarcdis
valves were examined and found to be in good condititth.at A43. At the end afs
review, defendantoncludedhat ‘[plaintiff] ha[d] continued an aggressive and
innovative operation and maintenance progtand that “[t]he facilities are igood
condition.” Id. at A44.

* On Februaryl9, 1988, PACE Engineering, a civil engineering fretained by
plaintiff, reporedto plaintiff on the conduit’s conditionSeeid. at A4651. Inits report,
PACE Engineering stateatlat the exterior of theonduit was in “excellent condition.”
Id. at A46. PACE Engineering further noted that “[sJome corrosion problems have
occurred at air/vacuum valves ditbwoff] valves,” and recommended that the steel
nipples be replacedith stainless steel onegd.

* In aDecember 4, 1989 internal memorandum, defendant stated

Based on available information, cathodic protection of the entire
pipeline is not necessatyHowever, problems with the

air/vacuum and blowoff valve assemblies do require attention. If
the pipe nipple mentioned in the letter is between the gate valve
and the air/'vacuum valve, replacing the nipple is a simple solution.
But, if the affected nipple is between the manhole cover and the
gate valve, replacing the nipple will require dewaigtihe system.
Also, the specification drawings indicate that thi@¢h and 8-inch
nipples are welded to the manhole cover. In the latter case,
installation of cathodic protection systems at each structure may be
the most economical and, therefore, the most feasible option.

[Plaintiff] should be encouraged to adopt the most feasible option,
or combination of options, and to proceed to correct the problems
without delay.

Id. at A164.

* On December 14, 1989, the parties met to discuss cathodic protection for the Muletown
Conduit. Id. at A165. At the meeting, defendant approved plaintiff's request to add
cathodic corrosion protection to the conduit, encouraged plaintiff to make the addition,
and offered assistancéd.

* In its 1992 Facility Reviewdefendant state “The galvanized steel nipple on the
blowoff valve adjacent to the Need Camp flow meter was rusted out and leaking. Other

1 “Cathodic protection is a technique used to control the corrosion of a metal surface,
suchas the steel pipe that was used to construct the conduit. ... Cathodic protection requires
the installation of continuous electrical bonding . . . .” Def.’s Mot. 19-20.
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blowoff valve and air valve nipples have begun to corrode and will probably also begin to
leak.” Id. at A155.

* In January 1999, defendant informed plaintiff that replacement of the corrodedmparts
theconduit’sair-release valves constitutes routine maintenance for which plaintiff is
responsible:

We share the concern d@hg Districi for providing corrosion
protection for [the conduit]. The Conduit is owned by the United
Statesbut is operated and maintainedthg District We

reviewed [the BR’s] guidelines for replacements and determined
that such corrosion protection falls into the category of a typical
maintenance item which the District'sresponsibility. It is
recommended thalhe Districtuse a portion of its reserve funds to
help pay for the necessary corrosion protection.

Id. at A313.

* OnFebruaryl7, 1999, PACE Engineering provided plaintiftiwa report concerning

the condition of the conduitSeeid. at A91-112. The 1999 PACE Engineering report
stata that “[observation of the blowoffsgnd airrelease valve installations revealed that
a wide range of corrosion activity [was] occurrindd. at A92.

* In its October 24, 2002 “Review of Operation and Maintenance Examination Report,”
defendanstate:

The vault located at Station 144+50 was observed lying on its side
partially filled with rounded river cobble. . .The[blowoff] for

this particular vault was buried and not visible. Its condition is
therebre undeterminable.

* % %

District management has expressed concerns that in their opinion,
the Main Aqueduct has design deficiencies that limit theriDi'st
ability to adequately mintain it. Specifically, the concern is that
sectionalizing valving was not designed and constructed to
facilitate unwatering of portions of the Pipeline for examination,
repair, and maintenance. Additionally, the District contends that it
has been unédto completely inspect the Pipeline since they
cannot rapidly unwater it. The small 2 inch diameter drains in the
[blowoff] structures in the Aqueduct extend the time required for
drainage beyond what the District can compensate for with its
treated wadr storage capacity. Since municipal and industrial
water users in the District demand a constant supply of treated
water, only brief shutdowns are acceptable.
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The District feels that if larger drains were installed, the Aqueduct
could be rapidly drained, inspected, and repaired. In recent years,
the District developed water storage wells as a sbant

emergency water source for use during shutdowns of their main
system from unwatering of the Aqueduct for repairs. Installation
of the new wells shoulgerve to help mitigate these constraints.
The District further contends that [blowd]r release valve vaults
were not properly designed to facilitate drainage of the vaults of
standing water. This has led to submergence and substantial
corrosion and eteriorationof] the pipework inside many of the
vaults.

Id. atA120-21.

* On August 8, 2003, PACE Engineering provided plaintiff with a reportthe external
corrosion activity on the three types of valves ([blowoff], vacuum/air releadeajrain)
along the Muletown Conduit.1d. at A132. The report stateé “[S]evere corrosion

activity is occurring at nearly all of thblowoffs], most of the vacuum/air release valves,
and most likelyatall of the drains.”ld. The report further statie “[P]racticdly none of
the valves have been operating since they were installed nearly 40 yearfdad®XCE
Engineering concludeithat thhe corrosion was “due in part to th€l) design and

selection of materials of construction leading to galvanic cell corrp&9 design and
construction of vaults open to water and debris collection; and (3) selection of [jlowoff
locations in streambeds prone to constant water and biological intrugtbat’ A142.
PACEEngineering further concluded that had these istheen properly addressed
during the original design and construction, most of the recommended repair and
upgrades would not have been necessad.at A143.

* In its September 28, 2005 Facility Review, defendant notédl air vacuum valves
have been replaced and one [blowbfis been replade [Plaintiff] plans to replace all
drains and remaining [blowoffs] and repair damaged valve vault structures over the
course of the next 5 years in accordance with its conduit rehabilitation praect
expeted completion in 2009-2010.1d. at A624.

b. Flooding of ConcreteVaults

The second area in which plaintiff encountered problemnserns théooding of the
concrete vaults. The following facts are salient:

* In its October 7, 1969 Facility Review, defendant not&keveral of the air relief and
blowoff structures were examined. The majority were found to be full of watkrat

A35. Defendant concludebat “[s]ince the DOC] suggests the valves should be

inspected and tested monthly to be sure they are operating properly, this may be a
indication that this procedure has not been followed and it is recommended that [plaintiff
make a more diligent effort to comply with this requiremerd.”
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* In a July 23, 1970 letter to defendant, Mr. Tifatatl: “[Plaintiff has] deviated from the
recommended monthly inspection to a quarterly inspection and servicing of theséir rel
and blowoff valves due to the very large number of valves, and the inaccessibility of thei
locations during inclement weatfie Id. at A210.

* In aDecember 24, 198@tter, defendant agld plaintiff to describe its concerns in
writing regarding the operation and maintenance of the coniduiat A161. Rfendant
then suggesdthat plaintiff might find solutions to itsrpblems in the DOCspecifically
the following sections (1) Article 3 Purpose and Scope of Criter(a) Article 5
Pipelines (3) Article 6. Air Valve Structureg4) Article 7. Blowoff Structureg5)
Article 8. Access Manholeg6) Article 11. 48inch Butterfly Valve, (7) Article 12. Valve
Pit Heating System(8) Article 15. Regulating and Auxiliary Tanks, (9) Chapter VI,
Article 18. Preparation for Filling10) Article 19. Filling and (11) Article 20.
Unwatering. ld. at A161-62. With regard to dlvoff structures, defendant specifically
recommended“Draining is by gravity to the level of the blowoff connection; then
residual water is removed by using a portable pump with flexible intake hode eelmic
be inserted into and lowered down the rispep 1d. at A162.

* In its February 17, 1999 report, PACE Engineering stat&#cause of the nipple
locations, the flow in the conduit must be shut off in order to replace the 2-inch nipples
that have severely corroded in many instances. Shutting off the water in the oadui
drastic action, but it must be done many times in order for [plaintiff] to repaijonef
hundred installations[fhost of which are extremely difficult to acces$d’ at A95. The
report further statk “The vaults andhe included piping and valves that were examined
were constructed in accordance with the construction drawings. Unfortupately|
defendant’s original] vault design has created some serious corrosion problems. The
design flaws include vault location, \adrainage andentilation, and material choices

for piping valves and fittings.’ld. at A94.

* In its October 24, 2002 Facility Review, defendant statéichis examination found
various [blowoffs] riser pipes, and air release valves of the Pipetifetin poor
condition as a result of submersion of the pipework, due tordspective vaults usually
being partially or completely filled with standing wateid. at A119. Efendanthen
recommendethat plaintiff“[p]erform a complete assessmenttlo¢ condition of the
pipework in all [blowoff]air release valve vaul[t} and all drains of the Main Aqueduct],
rlepair/replace all corrodédamaged components as necessanyg remove all
encroaching vegetative root massell. at A117.

* In a Januar 27, 2003 internal memorandum, plaintiff staté@s a result of the

Corrosion Study conducted in 1999, there arose questions concerning the original design
and installation of the conduit. After reviewing all available information, [pfgirs of

the opinion that many of the underlying problems [it is] now facing with corrosion and
flooded vaults are indeed [the result of] flaws in the original designlack of isolation
valve(s), location of vaults in creek beds, inadequate drain size, dtt.).”
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* In its August 8, 2003 report, PACE Engineering ndtemt some of the valve stations
contain“water (sometime 8 feet and more), rocks (some weighing 150 pounds or more),
beer cans and bottles, moss and root balls (sometimes completely encaps$idating t
equipment), dead and live reptiles, and animal remailas.at A135. It then concluded

that the valve corrosiois caused by entrapped water: “The cause of the corrosion is
usually entrapped water in the vault whichiligates the galvanic corrosion cell created

by the threaded galvanized steel connection to the bronze gate Vialvat’A141.

c. Absence ofHorizontal Drain Pipes

Thethird area in which plaintiff encountered problems concerns the absence of horizontal
drain pipes. The fatiwing facts are salient:

* In 1964,defendant creatkspecification drawings for the conduieeid. at A1-31.

The drawings provided detailed designs of the drain valves and blowoff valves, Idcated a
the low points along the main conduit, andicated that the drain pipes from those

valves were to be “extefed] as directed.”ld. at A9.

* In his January 17, 2014 deposition, Mr. Btatel that the conduit was drained “lots of
times” and hat the rate of dewatering of the conduit was limited todathe risk of the
conduit collapsing due to a sudden drop in water pres$drat A647.

d. Toppled ConcreteVault at Station 144+50

Thefourth area in which plaintiff encountered problecascernghe toppled concrete
vault at Station 144+50The fdlowing facts are salient:

* In his January 17, 2014 deposition, Mr. Ttatal that the concrete vault located at
Station 144+50 had toppled in the mid-197@k.at A647-48.

* In his March 5, 2015 deposition, William Gustavson, an environmental consultant who
has worked for plaintiff and was retained by plaintiff as an expert in this stasedhat

the vault enclosing the air release valve located at Station 144+50 had toppled more tha
once, probably in the mid-1970&. at A631.

* Accordingto defendant, when the same vault again toppled in 2002, plaintiff informed
defendant that it was likely due to high Salt Creek flows from what had been an
extremely wet seasorid. at A120.
e. Corrosion of Main Conduit Piping and Use of Inadequate Joint Sealant
Thefifth area in which plaintiff encountered problems concerns the corrosion of the main
conduit piping and defendant’s use of an inadequate joint sedlaatfollowing facts are

salient;

* The November 1962 Definite Plan states
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While the urit will receive excellent quality water, minor treatment
may be required before it is used for domestic purposes.
Treatment of domestic water can be accomplished either as a
[D]istrict function or on an individual basis. If the suburban lands
develop in tvo concentrated areas as projected, an economical
method of treating their water may be found in using elevated
tanks containing chlorinating facilities for each area. Chlorination
is not considered to be a project function, however, and costs for
these failities were not included in the official estimate.

Id. at A309. It further states'When domestic use develops in concentrated areas, the
District mayelect to build separate lines from the proposed distribution system to
treatment plants and stoeatanks.” Id. at A311-12.

* On August 31, 1965, defendant modified the construction contract to provide for
electrical bonding across pipe joints in the condldt.at A166-69.

* In its August 7, 1969 Facility Review, defendant discussed its eftortsvaluate the

Polycalk 210 sealer used at the joints of the O-ring piplel’at A35. Defendant noted

that it had not been able to complete its evaluation because the conduit had “not been out
of service since start up.fd. Defendant then noted that it had asked plaintiff to notify
defendant’s regional office any time the conduit was “expected to be out aesirvi

order [that] the material [could] be examinedd.

* On December 7, 1971, plaintiff repaired a leak in the conduit, which nttesgsihe
partial draining of the conduitd. at A721. In a December 20, 1971 memorandum to its
files, plaintiff noted that the electrical bonding across the joint was intact: “Eatonin

of the exterior of the excavated portion of the pipe showefirtisé to be in excellent
condition. The cathodic protection across the joint was still intact and the cazdnagle
was weltbonded to the steel pipeld. at A722.

* On February 28, 1972, plaintiff asked defendant to reimburse it for the coplaaimg
a leak arising from the failure of a gasket joining two sections of the conduit:

At the time of the installation of the main aqueduct by the
contractor, and without the District’'s knowledge or approval, [the
BOR] authorized the experimental application of poly caulking, a
pliable, rubbeiike material, to a few joints. However, all of the
inside joints of the 45 inch main aqueduct were shot, under
pressure, with the poly caulking. ... [T]he poly caulking
compound is deteriorating and separating from the joints, and

2 The record refers to “Polycalk 2010,” “Rubber Calk 210,” “Rubber Calk 2010,” and
“Polycaulk 210; but does not explain if there any differences between thentloeyfare all
references to the same polyurethane caulk material.
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[plaintiff] is finding large quantities of this material in its
regulating tank at periodic inspections.

* % %

Therefore, in consideration of the above facts, it is the District's
opinion that it is the responsibility of [the BOR] to reimburse the
District for costs incurred in the repair of the subject leak, and any
future leaks that are proven to be the result of [the District’s use of
the poly caulking material].

Id. at A211. Inits April 29, 1972 response letter, the BORsexfu “We regret that there
is nothing in the contract that will permit [the BOR] to assume financial responsibility f
the repair of leaks.ld. at A212. In addition, the BOR noted that it was not obliged to
obtain the District’'s approval prior to chging the material originally used on the interior
of the joints from the preferred coal-tar enamel to Rubber Calk 210, and that tie Distr
was aware of the changél.

* In a November 19, 1984 letter to defendant, plaintiff stated: “We are concdroat

the cathodic protection of this pipeline[—the conduitld: at A723. Plaintiff also asked
defendant whether any cathodic protection studies were conducted when the conduit was
originally designed and built and whether such studies should now be conddctérh
February 22, 1985, defendant responded to plaintiff's letter:

During construction in 1965, cathodic protection was considered
and as a result, electrical bonding across the joint-couplings was
installed. Therefore, if [defendant] instadlathodic protection at a
later time, the pipe will not have to be reexcavated to install
bonding.

* % %

If any evidence of corrosion is found, then corrective action should
be taken, and cathodic protection would be an important
consideration. We dooh see any need at this time for more
cathodic protection studies.

Id. at A724.

* In its September 15, 1992 Facility Review, defenddatal: “[ The District’'y Manager
feels that if larger drains were install¢ide Aqueduct could be rapidly drainedspected
and repaired.”ld. at A153 Furthermore, defendant notit the “small (2 inch)
diameter drains in the blowoff structures in the Aqueduct extend the time required for
drainage beyond whé#te Districtcan compensate for with its treated watierage
capacity.” Id.
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* In a January 7, 1999 letter, defendant’s area manager informed plaintiff theet it w
plaintiff's responsibility to provide corrosion protection for the conduit:

The Conduit is owned by the United States but is operated and
maintained by the District. We reviewed [BOR’s] guidelines for
replacements and determined that such corrosion protection falls
into the category of a typical maintenance item which is the
District’s responsibility.

Id. at A313.

* Following a June 6, 2002 inspection of the condbi, CaliforniaDepartment of

Health Servicesotedin its reportthat, for major repairs, the entire length of the conduit
must be drainedld. at A749. It then concludethat because “[defendant] installed only
2-inch drains at low spots, . . . it will take a long time to drald.”

* In its October 24, 2002 Facility Review, defendant recommended that plaintiff
“[d]etermine whether a corrosion monitoring and/or cathodic protection system is
necessary and/or feasibleld. at A117. Defendant further recommended: “If necessary
and feasible, then design and install an effective monitoring or cathodic potegsiem
for the Main Aqueduct.”ld.

* In its August 8, 2003 report, PACE Engineering stated that it had conducted corrosion
investigations for plaintiff in 1988 and 1998. at A135. PACE Engineering further
stated that “[b]oth of these investigations dealt with the external corrosi@s isfthe
conduit itself [and] . . . concluded that the original design opipeline neglected to
provide positive continuity bonds across the rubber gasket joints of the pipe, thereby
precluding the use of impressed current as a means of cathodic proteldioRihally,

PACE Engineering noted that a company called Utilityges Associates had

“performed an aerial thermographic leak survey in 2002” and had not found any
“anomalies (leaks).ld.

* In his September 25, 2012 depositibtenry (“Hank”) Harrington a civil engineer for
BOR, testified that between 1986 and 198 Districtrepaired six leaks in the conduit.
Id. at A727. These repairs occurred in April 1986, October 1990, November 1998,
February 2007, August 2011, and September 20d.1.

f. Lack of Sectionalizing Valves

Thesixth area in which plairff encountered problems concetthg lack of
sectionalizing valvesThe following facts are salient:

* In its October 24, 2002 Facility Review, defendant statdoistfict managemerttas
expressed concerns that in [its] opinion, the Main Aqueductédsgrddeficiencies that
limit the District'sability to adequatelynaintain it. Specifically, the concern is that
sectionalizing valving was not designed and constructed to facilitate unvgabéri
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portions of the Pipeline for examination, repair, andmesiance.”’ld. at A120.

Defendant furthestated: “In recent yearte Districtdeveloped water storage wells as a
short-term emergency water source for use during shutdowns of [its] memdysm
unwatering of the Aqueduct for repairdd. According to defendant, “[i]nstallation of
thenew wells should serve to help mitigétese constraints.|ld.

g. InadequateBurial Depth

Theseventh and final area in which plaintiff encountered problems cornberns
conduit’s inadequate burial deptfihe following facts are salient:

* In aDecember 24, 1986 letter, defendant recommended that plaintiff consDDthe
with regard to the operation anthintenancef the conduit.Id. at A161-62.

* In its February 17, 1999 report, PACE Engineestafedthat the burial depth of the
conduit “is from a few feet to nearly 30 feet, as the pipeline traverses the urglulat
terrain.” Id. at A91.

* In its October 242002 Facility Review, defendant statéat “[ajt Station 21+42, the
drainage draw down a hillside has eroded material at the base of the vault tmthe poi
where the junction of the vertical vault and the Pipelvay eventually become
exposed.”’ld. at A120. Defendant then suggested that “[a]t the Main Aqueduct,
[plaintiff] repair/replace all damaged concrete valve vaultsgasdre that proper cover
exists over th@ipelineat the junctios of the vertical vaults to prevent further erosion
and/or undercutting of the vaultsld. at A117.

8. Defendant’s Water Shortage Policieand Water Allocation

In addition to the problems plaintiff encountered with the water distributionnsyste
plaintiff also questioned the legitimacy of defendant’s water shortagegsoéiod the allocation
of water that occurred thereunder.

a. Defendant’'s Water Slortage Policies

On September 11, 2001, defendant issued a draft M&I water shortage [ic\s
Mot. A884-88. The draft policy guidetkfendant’s allocation of water to agricultural and M&l
water service contractors during conditions of shortage:

During Conditions of Shortage when the CVP is unable to deliver
sufficientwater to meet the CVP water service contractors
Contract Total, M&I wateservice contractdf allocations are
maintained at 100 percent of their Contraetal as the agricultat
water service contractor allocations are reduced fmer&ent of

their Contract Total in incremental stephen, M&I water service
contractor allocations are reduced to 75 percent of their historical
use inincremental steps as agricultural water service contractor
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allocations areeduced to 50 percent of their Contract Totghe
M&I water servicecontractor allocations are maintained at 75
percent of historical use unébricultural water service contractor
allocations are reduced in incremental stepa5 percent of
Contract Total.M&I water service contractor allocations d@hen
reduced in incremental steps to 50 percent of historical use until
agricultural water service contract allocations are reduced in
incremental stepBom 25 percent taero.

In years when the M&I water service contractor allocations are less
than 75 percent of historical ugdefendantjwould attempt to

provide the amount of [public health and saféBHS")] need

unmet by contractors’ CVP allocation and other available non-
CVPsupplies, up to 75 percent of the historical use, subject to the
availability of CVPwater suppliesThere are some years in which
allocations to agricultural watservice contractors are at or near
zero. In those years, CVP water deliveries tinmet PHS need to

M&I water service contractors may not be fully realiz&dater

made available to M&I water service contractors may be reduced
below 75 percent of historical use and below the unmet PHS needs
when CVP water isot available.

Id. at A909-10.

In November 2015, defendant isswfthal “Central Valley Project Municipal and
Industrial Water Shortage Poli€yld. at A903-19. In the Record of Decision, defendant noted
that the policy it had applied up to that point was the 2001 dridtypo

The M&I [water shortage policy WSP')] currently being
implemented bydefendant] is the 2001 Draft M&l WSP, as
amended by Alternative IB from the 2005 [Environmental
Assessment’'EA”) ]. Because the assumptions supporting the
2005 EA became outdated and dusigmificant clanges in the
Sacramenté&gsan Joaquin River Delta (Delta) aBW¥P/State Water
Project (SWP) operations, [defendant] decided in 2009 to
undertake the M&l WSIEnvironmental Impact Statement
(“EIS™)] to provide an updated M&l WSP that bestognizes the
needsof various segments of the water user community and how
those needs could be addressed under Conditions of Shortage.

Id. at A906-07.
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b. Water Allocation

In 2008 and 2009, defendant declared a water shortage for the Sacramento Riyer Valle
which include<Clear Creek. Id. at A531. Defendant determinedé¢tamount of M&I water due
plaintiff by “averagindplaintiff's] use of water for M&Ipurposes from the three prior
unconstrained years and then rdthgplaintiff's] allocation by a percentage detened by
[defendant] administtevely.” Pl.’s Resps. &bjs to Def.’s Proposed Findings 7UItimately,
defendant determined the amount of agricultural water due plaibyiubtracting the
previously determined M&I allocation from the total quangfyhe contract. Id. at 7778.

In 2014 and 2015, defendant again declared a water shortage for the entire Sacrament
River Valley. Id. at A751. [@fendant operated under the samater shortage policy that was in
effect in 2008 and 20Q@efendant’salculations as to how much M&l and agricultural water
plaintiff wasto receivewere based on the same formutsedfor those yearsid.

B. Procedural Background

The original complaint in this case was filed on July 1, 2010. Defendant filed itsranswe
on October 28, 2010, and its first motion to dismiss and for summary judgment on June 22,
2011. On July 22, 2011, plaintiff movedter alig for discovery. On July 26, 2011, briefing on
defendant’s motion was stayed pending resolution of plaintiff's desgawotion. Plaintiff's
motion for discovery was granted on September 8, 2011.

On July 29, 2014, plaintiff filed its first amended complaint. Defendant filed itgesins
on September 5, 2014. On October 7, 2015, defendant filed its second motion to dismiss and for
summary judgment. On April 6, 2016, plaintiff filed its second amended complaint and on June
21, 2016, defendant filed its answer. Defendant’s third motion to dismiss and for summary
judgment was filed on July 22, 2016. In response to a court order issued February 15, 2017, the
parties filed supplemental briefs addressing plaintiff's inverse condesmmradsim, the second
count in its second amended complaint.

As noted above, in its second amendachglaint, plaintiff asserts three counts Count
|, captioned “Breach of Contract for [O&M] and Water Service and Delivelgihiff claims
that defendant breached its contractual obligation to both make certain repgagrsdoduit and
to deliver water Second Am. Compl. I 32WVith regect to the United States’ obligation to
repair the conduit, the District contends thajll of the causes of the failures in the Muletown
Conduit arise from defects in construction of the Conduit and failure of the United Statae
those defects.ld. In addition, plaintiff claims that the remedial efforts required to cure such
defects “are not in the natuoé‘ Operation and/laintenancefor which [plaintiff] would be
responsible even if it had contractuesponsibility for O&M” 1d. Plaintiff then identifies the
following specific physical defects in the construction of the conduit: g€fective and corroded
blowoff and drain valveq2) improper backfill materiajg3) defective alve 144+50(4) danger
of vacuum collapse as a result of undersized air valves, shallow burial of the conduit, and
absence of side compaction backfill materials (5) ebsence of cathodic protectiof) ebsence

3 The court takes no position at this time with regard to defendant’s authority éoedacl
water shortage-the court merelyotesthat defendant madrich adeclaration.
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of a sectionalizing valve below the Centerville turnduj defective air valve vaulig8) ebsence
of horizontal drains(9) kurial of the conduit at extraordinary depths; (L@cpment of blowoff
valves and vaults in streambeds aratercourses and stacked vaulfisl) ro replacement or
upgrade of mercury pressupased measuringdevices for water floywand (12) inadequate joint
sealing 1d. 11 3447. With respect to the United States’ obligatiord&diver water, the District
argues that “[when there is an interruptiai water service from any cause requiring repairs or
maintenance to thigluletown Conduit, the United States has refused to undertake the necessary
repairs to make the Conduit serviceable for water deliv/érgreby forcing the District,td
mitigate its damages and undertake at least mimepalirs and maintenance to cure the
interrugion of water service and prevent the endangerment of the more than 10,000 people
dependent upon wategrsice from the District.”ld. 1 32. Finally, plaintiff claims that
defendant breached the contract through its loss and/or destructiboaisaruction €cords

Id. 748.

In Countll, captioned “Inverse Condemnation,” plaintiff claims th&ias“a vested and
valuable compensable property interest in its rights to receive annually up to 15,3f@@&cfe
water that it can treat arsgérve to i& customers for domes{iM&l ] use} and that defendant
refuses to recognize plaintiff's property interest:

(a) by and through the administration@¥P contracts by the
Mid-Pacific region of the Bureau of Reclamation, arbitraaihgl
discriminatorily, reluced the allocation of water to the District
equivalent tahe amount of water the District pumped from the
Redding Groundwater Basin, in violation of the intent and terms of
the District's water service contract predatthg WSP, and
singling out the Datrict without imposing similar penalties
similarly situated CVP contractors making use of-@\P

watef;] (b) refusego account for domesticM&l ” use for human
beings living on agricultural parcels, and withdraws water from
such domestic use as if it were only &mriculture, then physically
diverts that water to other users in the CVP; andeft)ses to
recognize théarea of origifi rights of the District to first use of
water from thé'watershed of origin{Clear Creek) antiCounty of
origin” (ShastaCounty) before that water is diverted to
downstream users who are outside of the area of origin, and
accordingly physically diverts that water to other usethenCVP
who are outside the “area of origin.”

Id. 155.

Finally, in Countll, captioned “Declaratory Relief,” plaintiff seeks a declaration from
the court that defendant is obligated to operate and maintain the conduit, and that defendant
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cannot deprive plaintiff of itsifiterest anentitlement to the water under its long term water
service contract icontravention of the intent and terms of the contract as well as state laws that
control policy implementation of shortage allocations of watéd. 1 63.

[I. STANDARDS OF REVIEW
A. RCFC 12

Defendant motion todismisswas made pursuant RCFC 12(b)(1) foflack of subject-
matter jurisdictiorf,and pursuant to RCFC 12(b)(6) fdiaflure to state a claim upon which
relief can be granted.According toRCFC12(b), “[e]very defense to a claim for relief in any
pleading must be asserted in the responsive pleading if one is requirékis case, defendant
filed its motion to dismiss plaintiff's second amended complaint on July 22, @8pg&ximately
one monthafter it filed its answer to plaintiff's second amended complaint. Thus, defendant’s
motion to dismiss based on RCFC 12(b)(1) and (Geahnically,untimely. That is not to say,
however, that the courtsubject mattejurisdiction may not be considered.

First, pursuant to RCFC 12(h)(2)(B), tfelure to“state a legal defense to a claim may
be raised . . . by a motion under RCFC 12(c), which providéfier‘the pleadings are closed
but early enough nobtdelay trial—a party may move for judgment on tpkeadings. Thus,
even if a party neglects fwesent its defense through a timely motion pursuant to RCEJ, 12
the party may still move for judgement on the pleadings pursuant to RCFC E@(t)ermore,
“courts consider improperly filed motions to dismiss as motions for judgment on thengkeadi
TigerSwan v. United States, 110 Fed. Cl. 336, 339 (2013). “Courts have routinely construed a
motion to dismiss for failure to state a claim filed after the answer as a matjoddment on
the pleadings. Peterson v. United States, 68 Fed. Cl. 773,(2065) (and cases cited therein).
In other words, [t] he legal standard applied to evaluate a motion for judgment on the pleadings
is the same as that for a motion to dismidg.; see alscCary v. United State$52 F.3d 1373,
1376 (Fed. Cir. 2009ppplying theFRCP12(b)(6) standard of reviewo a motion made
pursuant to FRCP 12(cj).Second, pursuant to RCFC 1@)) “[i]f the court determines at any
time that it lacks subject matterrisdiction, the court must dismiss the actiodccord Arbaugh
v. Y&H Corp., 546 U.S. 500, 506 (2006lHe objection that a federal court lacks subjeetter
jurisdiction. . .may be raised by a party, or by a court on its own initiative, at any stage in the
litigation, even after trial and the entry of judgment. [S]ubjectmatter jurisdiction, because it
involves a court's power to hear a case, can never be forfeited or waived.Nafigiestation
marks omitted) In this casethe court willdeemplaintiff’s untimelymotion to dismiss pursuant
to RCFC 12(b)(1) and (6) as an RCFC 12(c) motion for judgment on the pleadings.

4 “[T]o the extent permitted by thisourts jurisdiction,” the RCFC “must be consistent
with the[FRCR ... RCFC 83(a). Thus[t]his court may use interpretations of the Federal
Rules in applying analogous Claims Court rules.” Allgonac Mfg. v. United States,2%8 F
1373, 1376 (Ct. Cl. 1972accordEden Isle Marina. United States, 89 Fed. CI. 480, 492 (2009)
(“Moreover, because the RCBGiscovery rules mirror the discovery rules set forth in the
Federal Rules of Civil Procedure, the casiititerpretation of its ruleésvill be guided by case
law and the Advisory Committee Notes that accompany the Federal RulesldfrGoadure’ )
(quoting RCFC, 2002 Rules Committee Note 1).
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B. RCFC 56

Summary judgment is appropriate when there is no genuine issue of material féoe and
moving party is entitled to a judgment as a matter of IREFC %(a); Celotex Corp. v. Catrett,
477 U.S. 317, 322 (1986A fact is material if it “might affect the outcome of the suit under the
governing law.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986An issue is
genuine if it “may reasonably bes@ved in favor of either party.id. at 250.

The moving party bears the initial burden of demonstrating the absence of anyegenuin
issue of material factCelotex Corp., 477 U.S. at 323. The nonmoving party then bears the
burden of showing that theage genuine issues of material fact for triia. at 324. Both parties
may carry their burden by “citing to particular parts of materials in thederamiuding
depositions, documents, electronically stored information, affidavits or démtesadtipulations
(including those made for purposes of the motion only), admissions, interrogatesrsns
other materials” or by “showing that the materials cited do not establish #ecels presence
of a genuine dispute, or that an adverse party cannot produce admissible evidence ttheupport
fact.” RCFC 56(c)(1).

The court must view the inferences to be drawn from the underlying facts igtthe li
most favorable to the nonmoving party. Matsushita Elec. Ind. Co. v. Zenith Radio Corp., 475
U.S. 574, 587 (1986). However, the court must not weigh the evidence or make findings of fact.
SeeAnderson, 477 U.S. at 249 (“[A]t the summary judgment stage the judge’s function is not
himself to weigh the evidence and determine the truth of the matter buetmohe whether
there is a genuine issue for trial.Qpntessa Food Prods. v. Conagra, 282 F.3d 1370, 1376 (Fed.
Cir. 2002) (“On summary judgment, the question is not the ‘weight’ of the evidence, batlinste
the presence of a genuine issue of material.fact), abrogated on other grounds by Egyptian
Goddess v. Swisa, 543 F.3d 665 (Fenl. 2008) (en banc); Ford Motor Co. v. United States,
157 F.3d 849, 854 (Fe@ir. 1998) (“Due to the nature of the proceeding, courts do not make
findings of fact on summary judgment.”); Mansfield v. United States, 71 Fed. Cl. 687, 693
(2006) (“[T]he Court may neither make credibility determinations nor weigk\tlteence and
seek to determine the truth of the mattéurther, summary judgment is inappropriate € th
factual record is insufficient to allow the Court to determine the salient legas.igsuentry of
summary judgment is mandated against a party who fails to establish “an eleseatinkb®
that partys case, and on which that party will bear the burden of proof at trial.” Celotex Corp.,
477 U.S. at 322.

[Il. DISCUSSION
A. The Tucker Act

Underthe Tucker Actthe Court of Federal Claimmeasjurisdiction to render judgment on
any claim againghe United States founded upon the Constitution or a contract. 28 U.S.C.
§ 1491(a)(1). However, the claim must be brought “within six years after suchfict
accrues.”ld. 8 2501. Under 28 U.S.C. § 2501, a claim accrues “as soon as all events have
occurred that are necessary to enable the plaintiff to bring.suityhen ‘all events have
occurred to fix the Government’s alleged liability, entitling the claimant to depayment and
sue here for his money.’Martinez v. United State833 F.3d 1295, 1303 (Fed. Cir. 2003) (en
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banc) (quoting Nager Elec. Co. v. United States, 368 F.2d 847, 851 (Ct. Cl. 1966)). Because
section 2501 “is a jurisdictional requirement for a suit in the Court of Federat$lalohn R.
Sand & Gravel Co. v. United States, 457 F.3d 1345, 1354 (Fed. Cir. 266)552 U.S. 130
(2008), and serves “as a condition of the government’s waiver of sovereign immunityfjt]

must be strictly construed,” Hopland Band of Pomo Indians v. United States, 855 F.2d 1573,
1576-77 (Fed. Cir. 1988). Therefore, the limitations period in section@s@dt be equitably
tolled. John R. Sand & Gravel Co., 552 U.S. at 133-34.

However, claims against the United States are subject to the doctrine of accrual
suspension, which providéthat the accrual of a claim against the United States is suspended,
for purposes of 28 U.S.C. § 2501, until the claimant knew or should have known that the claim
existed.” Martinez333 F.3d at 1319. The accrual suspension rule is “strictly and rarrow
applied,”Welcker v. United State352 F.2d 1577, 1580 (Fed. Cir. 1985), and therefore “it is not
necessary that the plaintiff obtain a complete understanding of all the fats the tolling
ceases and the statute begins to run,” Hopland BBRdno Indians 855 F.2d at 1577 (citing
Japanese War Notes Claimants Ass'tunited States, 373 F.2d 356, 359 (1967)). Rather, a
plaintiff “must either show that defendant has concealed its acts with the resplathaff was
unaware of their existena it must show that its injury was ‘inherently unknowable’ at the
accrual date.”_Japanese War Notes Claimants A3331F.2d at 359.

An injury is inherently unknowable “until [the claimant] learns or reasonably ghave
learned of his cause of amhi.” Id., quoted irHolmesv. United States, 657 F.3d 1303, 1318
(Fed. Cir. 2012)L.S.S. Leasing Corp. v. United States, 695 F.2d 1359, 1366 (Fed. Cir. 1982).
Thus, “the ‘concealed onherently unknowable’ test, which has been used interchangeably with
the ‘knew or should have known’ test, includes an intrinsic reasonableness component.”
Holmes 657 F.3d at 1320. That reasonableness component is present inusedagicample of
an inherently unknowable injury given by the United States Court of Claidapemese War
Notes Claimants Asn:

An example . . . would be when defendant delivers the wrong type
of fruit tree to plaintiff and the wrong cannot be determined until
the tree bears fruit. In this situation the statute will not begin to
run until plaintiff learns or reasonably shdulave learned of his
cause of action.

373 F.2d at 359. Describing the concept of inquiry notice, the court stated:
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Defendant is not required to wait until plaintiff has started
substantiating its claims by the discovery of evidence. Once
plaintiff is on inquiry that it has a potential claim, the statute can
start to run. This standard is in line with the modern philosophy of
pleading which has reduced the requirements of the petition and
left for discovery and other pretrial procedures the oppoyttmit

flesh out claims and to define more narrowly the disputed facts and
issues.

B. Plaintiff’'s Breach-of-Contract Claims Regarding the Structure of theConduit
1. The Parties’ Positions

Defendant argues thplaintiff's allegations concerning the contlare untimely.Def.’s
Mot. 10. Defendant contends that plaintiff was either aware or should have been alvare of
structureof the conduibecauselaintiff was involved in its initial planning and desjgwmhich
occurred in the 1960dd. Accordingto defendant, plaintiff's knowledge included or should
have included “the specifications for the air release valves, the concrdtehaugding the
valves, the piping within the vaults and means of drainage from the vaults, drainize)\snd
the plaement of valves and vaults along the length of the condigit.'Specifically, defendant
notes that (1) the 1962 Definite Plan for the conduit stated that plaintiff's board abdsre
worked closely with defendant; (2) following construction, plaintiff was providel avitopy of
the conduit’s design, which contained detailed drawings of the conduit’s pertineme$ea
(3) plaintiff inspected the conduit after construction was complete; andajajifblworked with
defendant to determine how best to transfer operation and maintenance respesddrilkitie
conduit from defendant to plaintiffid.

In addition, defendant argues that plaintiff was awaitsabligation to operate and
maintain the conduitld. According to defendant, when plafhassumed these responsibilities
in 1967, defendant provided plaintiff withdaaft version of the DOC, “a manual setting forth
Clear Creek’sluties to operate and maintain the conduit and associated distribution system.”
Defendant claims thahe DOCcontainedrecord-keeping requirements, inspection schedules,
maintenance procedures, and operating requirements for the Muletown Condwyteistri
system, and treatment plantid. Defendant further notes thatMarch1968,it provided
plaintiff with a final version of the DOC, id., and that in 2001, the parties signed an agteem
that transferred title to the distribution system from defendant to plaintiff: “Tineement
provided that Article 16 of the 1963 agreement, the provision in wleér Creek assumed
responsibility for repairs to the conduit, remained ‘operative’ as to the condudf 11.

Plaintiff counters that its claims are not tegk by thesix-yearstatute of limitations.
Pl.’s Resp.8-9. According to plaitiff, many ofits monetary breach of contract claims fane
incidents that occurred after plaintiff entered into its current-teng water service contraict
2005, and thus are timelyd. at 8. With respect to its defective design/construction claims
relating toleaks in the conduit that occurred at three separate locations in February @g03t, A
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2011, and September 20Mlaintiff argues that thesgaimsare timely. 1d. Finally, with

respect talefendant’s overarching argumenattplaintiff's defective design/construction claims
are in fact O&M claims—for which defendant denies responsibilitplaintiff contendghat
herein lies a genuine issue of material fact, thereby precluding summgnygaod Id. Despite
plaintiff's final contention, it neverthess provides the court with argumeatsto why each of

its defective design/construction claims should not be viewed as O&M clédlres. 9-16.

In its reply, defendant argues that plaintiff appliesthe law on claim accrual. Def.’s
Reply1-4. Defendant argues that “fi¢ discovery rule applies only when a plaintiff lacks
knowledge of his injury; it does not apply when he knows of his injury but does not comprehend
its legal or technical ramificatiorisld. at2. Thus, according to defendab&cause plaintiff was
aware of various problems with the conduit more than six years before it filenjdaint,
plaintiff should have sought expert analysis at an earlier date: “Once Cleark@esekf its
injuries, it was ndonger powerless to do something about thierd. at 4.

2. Analysis
a. Valve Corrosion

First, daintiff seeks reimbursement of $221,594, the amdunturred repairing the
conduit’'s“defective and corrodedblowoff] and drain valves.” Second Am. Com${]34-36.
Although a specific date is not set forth in the complaint, according to plaintiff:

It was discovereddy [plaintiff] that the blowoff and drain valves

on the Muletown Conduit had been improperly designed and
installed during the original construction of the Conduit, and that
those valves had become corroded, defective, broken, and/or
“frozen’ The subject valves were and are in vaults at low points
in the Conduithat are flooded almost yeesund due to their
placement in streambedswatercourses, sellting in corrosion of
the valves due to constant inundationvater and exposure to
organic materials, and the need for their replaceniEme.

potential for valve failures, breaks, leakage from the Conduit, and
extendednterruption of water service from the Conduit posed a
threat to public healtand safety for the residents and customers of
the District.

Id. 71 34.

Defendantciting the following examplesyrgues thaplaintiff knew about the corroded
valves for decades: (1) in 1988, plaintiff received a report from PACE Engineemigah the
firm identified “galvanic corrosion of nipples at valves and specificaliygested that tHair
and blowoff valve steel nipples be replated?2) in its 1992 Facility Review, defendant noted
that“the galvanized steel nipple on the blowoff valve adjacent to the Need Camp flow meter was
rusted out and leaking” and that “[o]ther blowoff valve and air valve nipples have begun to
corrode and will probably also begin to lea®) in January 1999, defendantd plaintiff that
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replacement of the corroded partstbe airrelease valves falls within the category of routine
maintenancewhich was plaintiff’'s responsibility; (4) in February 1999, PACE Engingerin
informed plaintiff that'observation of the [blowffs] and airrelease valve installations revealed
that a widerange of corrosion activity [was] occurringind (5) h October 2002, as noted in
defendant’d~acility Review,plaintiff complained to defendant thiie “valve vaults were not
properly desigad,” andthat the improper design “led to submergence and substantial corrosion
and deterioration of the pipework inside many of the vaulis.’at 1112, Defendant also
contends that during this period plaintiff knevay-virtue of defendant’s unwillinggss to make
any necessary repairs to the conduit and by virtue of the partiestit@@dansfer agreement,
which provided for the continuing operation of Article 16 of the 1963 agreement (wherein
plaintiff assumed responsibility for repairs to the cat)duthatdefendant expected plaintiff to
make any necessary repairs to the condditat 13. Thus, defendant argulescause plaintiff
did not file suit until July 1, 201@nore than six years aftérshould have been aware of its
claim, plaintiff's claimis untimely and the court lacks jurisdictiofd.

In its response to defendant’s motiolaiptiff “freely admits it was aware of severely
corroding valves more than six years prior to the complaint.” Pl.’'s Resp. 9. Howkawetiff
argues thatthe fundamental cause of the severe corrosion and its origin in defective
design/construction of the Conduit was not actually known to Plaintiff until shortyebef
litigation commenced.’ld. Specifically, plaintiff argues that “[w]hile the corrosion was visible
on inspectionfit] was not aware of the relation of the corrosion to the design and placement of
the vault and valve structures in drainages and streams, nfitjveasare except through expert
analysis that any alternative locations were labé that would avoid constant inundation of the
valves in drainage water[,] nor wat pware that the design/construction of the vault and valve
assembes was a violation of the standard of care prevalent in 19@3.Plaintiff further notes
that it was not until after mbtairedexpert advice did it learn that defendahbuld not have
located the vault and valve assemblies in the lowest point in the topography, beaasskdte
thatthese structures coincided with drainage channels and sedantbus necessitating that the
vaults be pumped prior to inspectiolal.

The court is not persuaded by plaintiff's explanation. In its motion for summary
judgment, defendant demonstrates, throitgyldentification of four examples, that plaintiff
knew about the corroding valves as early as 1988—knowladgeiff concedes Defendant
then cites an example from the record that demonstrates not just that plaintffarasthat the
valves were corroding but that plaintiff unequivocdiglieved thathe corrosion was due to
defendant’s defective design and construction of the conbiuits October 24, 2002 report on
plaintiffs O&M of its water distribution system, defendant memorialized plaistdfncern that
the conduit’s “sectionalizing valving was not designed and constructed to faailiaatering of
portions of the Pipeline for examination, repair, and maintenarigef.’s Proposed Findings
A120.

In its objections to defendant’s proposed findings of fact, plaintiff provides another
unpersiasiverationale for its failure to file suit earlielAccording to plaintiffjts “primaryclaim
with respect to the inadequate air valves was not discovered until dheutiche of initiation of
this litigation as the concern is the extreme hazamipafine vacuum collapse caused by the
inadequate air valves if there is a rapittontrolled dewatering of the Conduifl.’s Resps&
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Objs to Def.’s Proposed Findings 59. Tkistementoes nowithstand scrutinyhowever, in

light of plaintiff's obvous concern in 2002 with the basic design of the conduit. That concern,
which plaintiff voiced to defendant at some point prior to defendant’s preparatienCftber

24, 2002 report, should have triggered an investigation on plaintiff's part into the nature of the
alleged deficiencies. If plaintifiad investigated the problesh that point in timeit would have
become aware, as it did just prior to the instant litigation, of potential claims for mdkigiign

and construction deficiencies. Having failed to do so, however, plaintiff cannot nque ¢sea
Tucker Act’ssix-year statute of limitations by claiming that its initial concexgarding the
inadequacy of the air valveghat the design of the air valve did not allow plaintiff thhceently

and expeditiously unwater the pip#sereby limitingshutdown times, allowing for quick repairs,
andlesseninghe need for shoterm water sourcesis wholly unrelated to its recent discovery
that the inadequacy of the air valves increasegdbential for pipeline collapse duettoe
uncontrolled dewatering of the conduit.

With respect to plaintiff's claim that valve corrosion was due to defendant'stisdefe
design and construction of the conduit, plaintiff knew or should have known that it had a
potential cause of actidoy no later thai©ctober 242002, at the latestTherefore, the court
lacks subjeciatter jurisdiction ovethis claim.

b. Flooding of Concrete Vaults

Second, [aintiff claims that defendant’s design for the conduit “did not make any
provision to carry away the water [from the concrete vaults], resulting inctheirflg of the
vaults and danger to operation of the air valves.” Second Am. C§dpl.

According to defendant, within two years after the conduit began operating, in 1967,
plaintiff wasaware that certain concrete vaults had the propensity to fill with water's Digit.
13. In support of its argument, defendant references its October 7, 1969 FasildwR
wherein @fendant observed that “[s]everal of the air relief and blowoff &ires were
examined,” and that “[tlhe majority were found to be full of watdd.”at 1314. Defendant
further notes that, due to the findings in the Facility Revierecommended that plaintiff make
more of an effort to inspect and test the valves on a monthly basis, as required byCthiel DO
at 14. Finally, defendant notes that Mr. Tift, plaintiff’'s maintenance manager,tedlicawo
letters written to defendant in 1970 that he agreed that more frequent pumping of thevaault
necessaryld. Defendant argues that this knowledge demonstratesathatirly as 1970,
plaintiff was aware that defendant believed it was plaintiff's obligation to maitita valves,
despite the difficulty of doing so in inclement weathlgt. In addition, defedant argues that
between 1999 and 2002#nrot earlier—plaintiff should have been aware of the alleged defects
in the design of the concrete vault, as indicated in the studies conducted by PACErgine
1999 and 2003Id. at 15.

Plaintiff arguestiat defendant improperly characterizes vault design as an issue distinct
from valve corrosion. Pl.’s Resp. 10. In addition, plaintiff claims that “[defendamglyne
demanded repairs to these structures without acknowledging its own respgrisibilieir
singular cause through its own defective design/constructioin.’According to plaintiff, it only
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learned of the faulty vault design as a result of the expert it retained/dbefdte this suit was
filed. 1d.

It is clearfrom defendant’€October7, 1969 Facility Review, Mr. Tift's correspondence
from 1970, and PACE Engineering’s February 17, 1999 and August 8y@0@% that plaintiff
was aware that the vaults were floodregularlyand that more frequent pumping of the vaults
was necessaryFurthermore, it is cleghat at some point prior to October 24, 2002, the date of
defendant’sReview of Operation and Maintenance Examination Re¢pplaintiff concluded
that the conduit possessed various “desligiiciencies that limjed its] ability to adequately
maintain it” Def.’s Proposed Findings A120. Wéther characterized as an issue of valve
corrosion or vault design, plaintiff cannot escape the fact that it, not defeméargd these
problems as design defeetsd therefore had duty to inquire—in 2003t the latest-whether it
had a potential cause of action against defendBmrefore, the court laclssibject matter
jurisdiction overthis claim.

c. Absence ofHorizontal Drain Pipes

Third, daintiff claims that‘each[blowoff] anddrain was to have had a horizontal
drainpipe extending at various distances underground until they emerged into daylight on the
ground surface for effective draining of water from the Conduit.” Second Am. CHAR.

Defendantrgues that plaintifivas or should have been aware, before the conduit was
constructed“that the blowoff valve drain pipes were not horizontal, were not specified to be
horizontal, and were placed in drainage courses and were sometimes ibéedessio
weather.” Def.’s M@ 17. Specifically, defendankaims that plaintiff was closely involved in
the initial planning of the conduit and received a copy of the detailed design drandhgs a
specifications either before or immediately after construction was completeat.16.

According to defendant, these drawings specified that the drain valves werectatied at the
bottom of the main conduit and that the pipes from the drain valves were to be “extended as
directed.” Id. In addition, defendant notes that after construction of the conduit was completed,
plaintiff worked with defendant to determine the conditions by which the conduit's O&M
responsibilities would be transferred from defendant to plairitiff. According to defendant,

not only did plaintiff inspect the conduit prior to the transfer, but plaintiff had—on numerous
occasions—previously drained the conduit and inspected its vaults and valyes.

Plaintiff contends that it was only during the discovery phase of the current litigation,
“after strenuougnd extensive investigation and search for any scrap of evidence or
documentation relating to the plans and specifications for the Contthait it discovered that the
construction specifications required horizontal drains. Pl.’s Resp. 10. In adpligioiff notes
that defendant’s expert, Mark Gemperline, concluded that the drains were supposed to be
vertical—as constructeé-rather than horizontalld. at 11. When confronted with the
discrepancy between the specifications and the actual constyitioBemperlineclaimed that
the change to the conduit’'s design must have been made in thediédtplaintiff argues it
could not possibly have been expected to discoler.
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In November 1962, defendant published the Definite Plan, which provided a broad
overview of the proposed condufbeeDef.’s Proposed Findings A274-312; Pl.’'s Resps. &
Objs. to Def.’s Proposed Findings A753-846. Two years later, in 1964, defendant completed the
conduit’s specification drawings. Def.’s Proposed Findigys31. That document, which
provided details regarding the design of the valves and vaults, was prepared in aflvance o
defendant’s receipt of contractor bids for the construction of the coriduiOn January 29,
1965, defendant awarded the construction contract for the conduit to a third party, Baker-
Anderson Co.ld. at A167. On June 14, 1967, the parties conducted a joint inspection of the
conduit and determined that it was ready for use and, effective July 1, 1967, plasutiffea its
O&M responsibilities for the conduit and distribution systddh.at A213. At that time,
defendant gave plaintiff draft version of the @C. Id. atA656-720 (1968 version). Plaintiff
received a final version of the same manual in 1968.idSed¢ A171. Finally, in 1975,
defendant provided plaintiff with copy of the “Manufacturer’s Drawings, Reclamation
Construction Drawings, Logs of Exploration, Alignment and Prdiieslogy, Electrical System
Diagrams, Plan and Profiles, [and] Topography and Unit ownership Dravilt at A172-94.

It is clear, therefore, thésefore, during, and after the construction of the conduit, plaintiff
was aware of the conduit’s specification&hat is unclear, however, is whether plaintiff knew
or should have known, by virtue of tharties June 14, 1967oint inspection of the conduit, that
the drain pipes were installed verticalWith respect to thabsence of horizontal drapipes,
the court concludes that there is a genuine issue of material facvhstteer plaintiff knewor
should have known that vertical drain pipes were installed even though the construction
specifications called for horizontal drain pgpd hereforedefendant’s motion for summary
judgment will be denied as to this claim.

d. ToppledConcreteVault at Station 144+50

Fourth, paintiff claims thatdefendant bears a contractual responsibility to repair the
toppled vault located at Station 144+50. Second Am. Cdh3d.

Defendant argues that this claim is barred by the statute of limitations becanisi pla
has been aware tie toppled vault and has refused to repair it for more than six years prior to
filing suit in this case. Def.’s Mot. 1¥8. Specifically, defendant claims that the vault had
toppled at least twiee-once in the 1970s and one in the early 2000s—and that, as noted in
defendant’s October 24, 2002 Facility Review, plaintiff informed defendant that thenadult
toppled. Id. at 17. In addition, defendant contends that plaintiff has long been aware that
defendant would not repair the vault and that defenoleligved that itvas plaintiff's
responsibility pursuant to the 2001 title transfer agreemientpake any such repairtd.

Plaintiff contends that defendant’s argument is based on the erroneous assumption that
plaintiff either observed the vault toppling or had some means of investigating the incident and
thereby appreciated why the vault toppled on two occasions. Pl.’s Resp. 11. In addition,
plaintiff notes that the vault at this location was a stacked vault that vaeddin the middle of
a stream that carries high velocity water and debris during the peak fleiesrofevents in the
winter.” Id. According to plaintiff, it only learned of this significant fact during discgve
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A “stacked vault” is a combination of one concrete cylinder

stacked on top of another and secured at their junction with mortar,
in lieu of using a single but longer length of vauthat Plaintiff
learned from its experts was that a mortar joint in a stacked vault
does not have the tensile strength to withstand high flows of water
or the impact of heavy debris carried by storm flows, and therefore
vaults designed/constructed this way are at high risk of toppling,
breakage, and destruction (contrasted with single length vaults that
would hae the structural integrity to remain intact

Id. at 12.

The parties do not dispute that plaintiff was aware, at least in 2002, that the vaati locat
at Station 144+50 had collapsed. Thus, at the point that plaintiff discovered the collapsed vault
it was on notice that it had a potential cause of action that demanded investigation. This
discovery triggers the accrual of plaintiff's claim, not its understanditigeoéxact nature of its
claim. In other words, it is of no moment that plaintiff bele,vas revealed in defendant’s
October 24, 2002 Facility Review, that the sole cause of the toppled vault was regffiove.
SeeDef.’s Proposed Findings A120 (“The vault located at Station 144+50 was obsergearnyin
its side patrtially filled with ronded river cobble . . .. The [blowoff}r this particular vault was
buried and not visible. Its condition is therefore undeterminable. According to [iflinti
personnel, high Salt Creek flows during a past extremely wet season liketynimetand
toppled the vault). Furthermore, plaintiff has not established that defendant in some way
concealed the toppled vault or that the existence of the toppled vault was inherently unéknowabl
Therefore, the court laclsuibject mattejurisdiction over trs claim.

e. Corrosion ofMain Conduit Piping

Fifth, plaintiff asserts two claims concerning the corrosion of the main congunigpi
First, plaintiff claims that defendant bears a contractual responsibility &ir eeperies of pinhole
leaksin the conduit. Second Am. Comffl37. Plaintiff contends thaat the time of the
conduit’s constructiorjefendant failedo comply with specifications that callédr the use of
backfill materials that containeddcks no larger than 1 and %2 inches in seafdistance of 6
inchesfrom the coating of the Conduitfd. According to plaintiff, defendant’s use of native
soil, which contained rockalgerthan those allowed, increased corrosion of the coal tar enamel
coatingand resulted in pinhole leakkl. Second, plaintiff contends tH&ngineeredneans of
electrical continuitf;] in combination with cathodic protection aimdtallation of monitoring
facilitieg[,] should have been installed along the entire Conduit alignment at the time of Conduit
construction as a strategy to control external conduit corrosidnf 40.

i. Backfill Materials
With respect to plaintiff's first contentiongetendant argues that plaintiff “should have
been aware of the condition of the surrounding soil from having repaired numerous leaks in

1986, 1990, and 1998 in the so-called ‘hot spot’ area.” Def.’s Mot. 19. Defendant thus
concludes that plaintiff's claim is untimely because plaifitifhs aware of the soil conditions
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prior to July 2004.”Id. Defendant also argues that plaintiff should have been awarié weest
defendant’s position that plaintiff was “responsible for routine leak repairsewdrahe cause.”
Id.

Plaintiff argues thafftlhe viewing of soil in an excavation, especially in the ‘hot spot’
area—especially where there have been several different and potentially overlapping
excavations—poses difficulty in discerning that [defendant] used improper backfill matersaa
standard practice or operating procedure when it built the Conduit in 1965.” Pl.’s Resp. 12.
According to plaintiff, “it is problematic to confirm that the soil in a specific locatas ot
been excavated and mixed on a prior occasion, and the extrapolation of that to an entire 8.5 mile
of Conduit is far fetched with onlyat evidence.’ld. Plaintiff adds that it was only able to
confirm defendant’s widespread usienonconforming backfill material after it discovered,
during the course of discovery in this case, 8 mm movies depicting the conduittsicomstin
1965. Id.

The court agrees with defendant that plaintiff should have known, after having had to
make numerous repairs to the condnitt986, 1990, and 1998)at there was a possibility that
the backfill material that caused the pinhole leaks in the hot spminaas used on the entire
length of the conduit. Had there only been one such leak or perhaps even two, it wbeld not
reasonable to conclude that plaintiff knew or should have known of the potential causemof acti
However, wherplaintiff discoveredhat native so#soil thatdid not meet the conduit’s
specifications—had been used as backfill matewal multiple occasionglaintiff was obliged to
investigatewhether the use of such material was widespread. dlitydo investigate existed
eventhoughthe sites at issue had previousben excavatednd a mix of conforming and
nonconforming soil had been found. Plaintiff should have known of defendant’s failure to utilize
appropriatelysized backfillat least by 1998-well before plaintiffobtained and viewed, during
the course of discovery, movidgtdepict the conduit’s constructiofherefore, the court lacks
subject mattejurisdiction over this claim.

ii. Cathodic Protection

With respect to plaintiff's second contention, defendant notes that “[t]he c@tsluis
protected from corrosion by other means, such as itst@aoahamel coating on both the exterior
and interior of the metal pipe,” and that “[c]athodic protection requires the itistald
continuous electrical bonding, which was put in place during construction of the conduit.”
Def.’s Mot. 19-20. According to defendant, plaintiff's contention that defendant “should also
have installed an ‘engineered means of electrical continuity in combinatiocathodic
protection and installation of miaring facilities should have been installed along the entire
Conduit is without merit becausgl) plaintiff knew thatcathodic protectiowas not installed at
the time theconduit was built(2) plaintiff knew that the conduit did not have cathodic
protection at the time plaintiff made repairs to the conuiuito86, 1990, and 1998; a(®)
plaintiff knew that defendant considered it plaintiff's responsibility to instahadic protection
because in defendan®902 Facility Review, defendant recomrded that plaintiff determine
whether “a corrosion monitoring and/or cathodic protection system is necassgiéoy feasible,”
and if so, that plaintiff shoulttlesign and install” oneld. at 20.
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Plaintiff argues that it “was not ‘aware’ that the electrical bonding was acuralgnt
on the Conduit and could not confidently confirm the presence of bonding,itshgixpert
actually inspected and tested portions of the Conduit to determine that issue.’efjh.’ 4B
Plaintiff also note that both an engineer working ACE Engineering as well é&s own field
crew concluded that electrical bonding was not present on the coidiuit.

Irrespective ofvhether electrical bonding is actually present on the conduit—defendant
claims it is while plaintiff claims it is net~what is clear is thatyhen defendarnssued its
October 242002 Facility Reviewplaintiff was put on notice thahe conduit did not possess “a
corrosion monitoring and/or cathodic protection system.” Def.’s Proposed Findings Rdrl7.
purposes of analyzing claim accryalkintiff knew or should have knowthat it had a potential
cause of actioat that point Therefore, the court laclsuibject mattejurisdiction over this
claim.

f. Lack of Sectionalizing Valves

Sixth, plaintiff claims that defendant breached the 1963 contract and violated the
applicable standard of care at the time the conduit was consthyctailing to install a
sectionalizing valve or vaés just below the turnout to the Ceamnitlle Water District as required
by the construction plans. Second Am. Corfijdll. According toplaintiff, this failure resulted
in the disruption of water service its customers:

Theabsence of one or more sectionalizing valves results in a
significantly longemeriod of time being required for the de-
watering of the Conduit for repaiog maintenance and thereby
contributes to a significantly extended interruptiomvater service

to the District’s customers, with additional costs for labor and
materials to accomplish the task, and additional risk/expense from
release ofarger quantitie of chlorinated water which has to be de-
chlorinated and protected from drainage into protected salmonid
spawning habitat in Cle&reek, as well as unwarranted
interruption of water service to about 5,000 pecglered by
CentervillefCommunity Service®istrict (“CSD’)] .

Defendant argues that plaintiff's claim as to the sectionalizing valves ibamed.
Def.’s Mot. 22. First, defendant argues thplaintiff cannot assert such a claim now because,
having been involved in the planning and design of the corgaintiff was aware of the lack of
sectionalizing valves at the time the conduit was construd¢tedSecond, dfendant notes that
in 2002, plaintiff raised concerns regarding deficiencies in the conduit’s desitrehut
mitigated the problem by installing “water wells as a shken emergency water source for use
during shutdowns of the main systenid.

Plaintiff admits that it was aware that sectionalizing valves wet@resent in the
conduit,but argues that did not becomaware of the need for them until much later, as a result
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of “the growth of Centerville CSD as a ‘wholesale’ customer.” Pl.’s RE3{14. According to
plaintiff:

The advent of a high growth suburban M&I water user in

Centerville CSD that obtains alkitvater from the Conduit

manifested the need for sectionalizing valves to protect the health
and safety of these particular customers on an increasing basis that
raised the absence sdctionalizing valves to the level of a health

and safety risk to a sigicant human population.

Id. at 14.

The court is not persuaded by plaintiff's argument that it was not aware ofethéone
sectioralizing valvesuntil Centerville CSD became a wholesale customeryiBye ofits
contemporaneous receiptadéfendants October 24, 2002 Facility Reviewis clear that
plaintiff knew or should have known in 2002 that it had a potential cause of afttorespect
to the sectionalizing valvesNot only did plaintiff recognize then that the addition of
sectionalizing alves would allow it to more easily and rapidly unwater portions of the conduit
for examination, repair, and maintenance, thereby lessening the needhstant supply of
treated water during shutdowrmit it actually mitigated the problem by installing water wells to
supply emergency water during such shutdowrtserefore, fintiff’'s claim regarding the lack
of sectionalizing valves is untimelgndthe court lacksubject mattejurisdiction over this
claim.

g. Danger of Vacuum Collapse

Seventh, [aintiff allegesthat the conduit is at risk of collapsing due to a vacuum created
by the sudden dewatering tbie conduit. Second Am. Comg].39. According to plaintiff, three
of the conduit’s design featuréadividually create” this risk Id. They ae:

(a) Undersized air valvesThe 2' air valves installedluring
construction of the Conduit are grossly undersized to protect
against the risk of vacuum collapse of the Conduit, and failed to
meet the standard of carearistence in 1965, at thiene of
construction.At a minimum 4 or larger airvalves should have

been installed. (b) Shallow burial. Under the standacdua in

1965 (and still today) the Conduit should have been buried at least
one diameter underground—45" or 42" to providaedrstrength”

to resist vacuum collapse. In many places the Conduit has been
found to have been buried tvieet or less beneath the surface..

(c) Absence of side compactiohbackfill materials. The
specifications for the construction of the Muletown Conduit,
Specifications No. D@&184, call for specific materials and
procedures for compaction of the backfill surrounding the Conduit.
Excavation of the Conduit has revealed no evidence of compaction
per these Specifications, and the deposition c6aBureau of
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Reclamation inspector present during construction of the Conduit
has indicated that compaction simply wasn’tacgice during
installation of the ConduitThe absence of compaction makes the
Conduitvulnerable to side “deflection” and vacuum collapse.

Defendant argues that the clagrtime-barred because plaintiff has been aware of these
conditions for years. Def.’s Mot. 23. Defendant also contends that “the procedureB®Ghe
place restrictions on the rate [at which the valveopemed and closed], anthqt plaintiff] is
obligated to follow the DOC'’s procedures when operating and maintaining the corduit.”
Finally, defendant argues that the risk of an event occurring does notsgite & cause of
action and that for plaintiff to have a cognizable claim for breach of contrauisttbe able to
prove tle occurrence adn actual injury, not simply the potential for onid. at 24.

In its response, plaintiff addresses oohe of the three factors it originally claimed were
responsible for creating a risk that the conduit would collapse—the undersizedas: vial.’s
Resp. 14. According to plaintiffiefendant incorrectly characterizes plaintiff's concerns relating
to the size of théwo-inch valves.Id. Plaintiff claimsit was concernethat the smalsize of
both the air and drain valves meant that it would take a long time to drain the wateplace re
the water with air, a process thetd to occubefore plaintiff could make any necessary repairs
to the conduit.Id. Plaintiff further contends that “[i]t was only after [it] retained expéhnat it
learned there was a major health and safety risk associated with the underse=d gl

Again, thecourt concludes thataintiff was on inquiry notice in 2002, the year in which
plaintiff's general concerns about the design and construction of the camdainemorialized
in defendant’d~acility Review that the conduit was in danger of collapsifigplaintiff had
conducted an investigation at that tintevould have discovered then what it did recenttiiat
theconduit was at risk of collapsing due to the creation of a vacuum caused by rapididgwate
In other words, as previously concluded by the court with respect to the majorigyoifid
defectve design and construction claims, plaintiff should have—in 2002 at the latest—looked
into theeffect of valve size on the rate at which dewatering can occur, an issirettirat
impacts the potential for vacuum collags@herefore, the court laclssbject mattejurisdiction
over this claim.

h. Excessive Burial Depth

In addition to arguing that the conduit is, in certain spots, buried at too shallow a depth,
plaintiff also claimghat in other spots, the conduit is buried at “extraordinary degtirem 15
to 25 beneath the surface of the ground,” and that this “enhances the risk of damage to the
Conduit and water loss.” Second Am. Confpd4. According to plaintiff, “[there is no
engineering purpose for such deep burial, aedliances sk of damage to the Conduit and

® Having determined that plaintiff's claim that the conduit was at risk for collgpsin
accruedat the latest, in 2002, the court need not address defendant’s alternative argument that
plaintiff's claim istoo speculative in nature to be entertained by the court.
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water loss.”Id. Plaintiff then identifies three potential dangers associated with deep burial of
the conduit:

(a) rock will be encountered in the excavation that will be
unsuitable when (as was the practice of the @atdr for the
United States thdiuilt the Conduit) the same rock is used as
backfill on and around the Condu(k) stress from “dead load”
(weight of the column of earth directly above fige) may
damage the Conduit; and (c) any leaks at that depitigavstraight
to groundwater and will never surface or be discovered to d&tiow
repairs.

Defendant argues thatishclaim istime-barred because plaintiff was aware of the
conduit’s burial deptlas a result of having sed#me original drawings ahhaving inspected the
conduit after its completion. Def.’s Mot. 25. Defendant also argues that, like pliriafm
regarding the risk of vacuum collapse, its claim regarding the risk of hanmtifie conduit’s
burial depth is speculative, and therefisreot a cognizable claim for breach of contrddt. In
addition, defendant notes that the conduit’s burial depth hastuailg prevengd plaintiff from
discovering and repairing leaks in the condiok. Finally, defendanéssertsha plaintiff
knew—ifrom a reportthat plaintiff commissiomed from PACE Engineering in 1999that tte
burial depth of the condus between several to thirty feet dedd.

In its response, plaintiff addresssts claim that portions of the conduit were not buried
deep enough, tilaer than the issue raised by defendant in its motion for summary judentinert
plaintiff's claim of excessive burial depth has no merit and is speculd®eP|.’'s Resp. 15
(statingthatit did not appreciate that a “shallow burial enhances the vulnerability of the Conduit
to vacuum collapse” until it hired an expert in preparation for this case). Thus, the itlourt w
disregard plaintiff’'s response as irrelevant.

With regard to plaintiff's claim that portions of the conduit were buried at tod grea
depth, the court concludes that plaintiff knew or should have knownleést two of the three
potential dangers it identifies in its Second Amended Complaint RAGE Engineeringssued
its report in 1999. While knowledge of the depth at which the conduit was buried would not
have put plaintiff on notice that the contractor had potentially used inapproprikfi#l bac
materials, it certainlyould have alerted plaintiff to the gsibility that the weight of the soil
above the column would be too great for the conduit to withstand and that any leaks in the
conduit at such depths would be difficult to detect and repair. Furthermore, even iffglaihtif
not been prompted by PACE Engineering’s 1999 report to investigate further at thdtduhit
conducted an investigation in 2002ke yeaiin which plaintiff apparently first articulated its
concerns regarding the design and construction of the conduit to defendant—playatilar
would have been on notice then that there was a likelihood that defendanestooritad used
the same improper backfill materials throughout the project, to include those pofttbes
conduit buried agreaterdepths. Therefore, fintiff's claim regarding excessive burial depth is
untimely, andthe court lacksubject mattejurisdiction over this claim.
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I. Use of Measuring Device Containing Mercury

Ninth, plaintiff contends that during the conduit’s construction in the 1960s, certain
devices containing mercury werestalled at the southern terminus of the conduit. Second Am.
Compl.f46. These meters measdrtherate, pressurgnd quantity bwaterdelivered through
the conduitat this location.ld. These devices were removed in the early 1980s due to concerns
related to mercury poisonindd. Plaintiff now claims tha defendant breached its duty to
replace these gauges with appropriate alternative measuringsiedice

Defendant argues that plaintiff knew about the need to replace the meters iythe ear
1980s and therefore its claim is untimely. Def.’s Mot. 26. Plaintiff does not addiesssthe in
its response to defendant’s motion for summary judgment.

Irrespective of whether or not it is defendant’s responsibility under the cbttneplace
the meters, the court concludes that plaintiff's claim is uglyrbecause plaintiff was aware of
this potential claimn the 1980s, at the time the gauges were remoVkdrefore, the court lacks
subject mattejurisdiction over this claim.

. Use oflnadequate Joint Seahnt

Tenth, paintiff allegesthat at some timduring the construction of the conduit, defendant
“approved the substitution of Rubber Calk 210 in béwoal tar enamgl which “falls below the
standard of care fananufacture and installation of a large diameter water pipeline at the time
the Conduit was constructed.” Second Am. Cofiglf. According to plaintiff, Rubber Calk
2010 peels away from the conduit, degrades over time, and losses its effectngemasaling
for pipe joints. Id.

Defendant argues thplaintiff knew of defendant’s use of Rubber Call0Zas early as
1972,and therefore its claimegarding Rubber Calk 2010 is untimely. Def.’s Mot. #6.
support of its argument, defendant references a Februai@ 238 |etter written by plaintiff to
defendant, warein plaintiff seeks reimbursement fralefendant for the cost of repairing leaks
thatplaintiff claimedwere caused bysingan inadequate sealaritl. Defendant also references
a 1969 Facility Review Report, whidiscusseslefendant’s efforts to evaluate the Polycaulk
210 sealer on jointsld.

Plaintiff counters that defendagither failed to preserve or destroyed the records
pertaining to the conduit’s construction and that it was aftgr plaintiff hiredits own expert
that plaintiff discovered that “polycaulk could not possibly haweseful life similar to that of the
Conduit or other material used on the Conduit and would prematurely fail.” Pl.’s Resp. 15.

Although plaintiff blames & lack of knowledge regarding the deficiencies of the
polycaulk compound on defendant’s loss or destruction of the records regarding the conduit’s
design and construction, in fact, plaintiff's 1972 letter to defendant clearlgrdgrates that
plaintiff was intimately familiar with the sealing material and its shortcomings
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At the time of installatio of the main aqueduct by the contractor,
and without plaintiff's] knowledge or approval, [defend&nt
authorized the experimental application of poly caulking, a pliable,
rubbertike material, to a few joints. . . However, the poly

caulking compound ideteriorating and separating from joirasid
[plaintiff] is finding large quantities of this material in its

regulating tank at periodic inspections.

Def.’s Proposed Findings A21T herefore, fintiff's claim that defendant used an inadequate
joint sealant is untimelyand the court lacksubject mattejurisdiction over this claim.

C. Plaintiff's Breach-of-Contract Claim Regarding theLoss or Destruction of Records
1. The Parties’ Positions

In addition to asserting breach-odntract claims regding the structure of the conduit,
plaintiff declareghat“the records, plans and reports containing the detailed informatigiinéor
conduit’s]installation” including those that are necessary for safe and reliable continlomgs
term operation fathe facility . . .that were created and kept Joefendant] have mysteriously
been lost or destroyeéd Second Am. Complf 48. According to plaintiff: ‘As a direct
consequence of the losstbese recordpplaintiff], in order to perform any work on the Conduit
to protectthe health and safety of its customers, has had to employ experts to attempt to
investigate and analyze issues related to the construction and condition of the Gamduit t
otherwise would have been addressed by records that slam@ltiden preserved and
maintained bydefendant].” Id.

Defendant argues that it does not have a contractual obligation to maintairetiozds r
and that even if itdes plaintiff has known of the lack of records since the conduit was
completed in 196 hecause it was then that plaintiff assumed the O&M responsibilities for the
conduit. Def.’s Mot. 27. Thus, defendant contends that this claim is untihdely.

Plaintiff counters that “[e]xamination of persons familiar with the Conduit during
discovery revealed that the normal practice of construction of the Conduit would bduequt
daily logs, weekly and monthly reports, and confirmation testing along the kmgth of the
Conduit,” all of which are missing. Pl.’s Resp. 15. Plainhi@ireforeargues that it should not
have to bear the consequences of the loss of this important informiatien.1516.

2. Analysis

Irrespective of whether or not it is defendant’s responsibility under the cotdra
maintain the conduit’s construction redsy plaintiff's claim is untimely because plaintiff could
have made the argument in 1967, when the conduit was completed and plaintiff assumed O&M
responsibilities. In other words, plaintiff knew or should have known then thatréuzses
were missing Therefore, the court lacksibject mattejurisdiction over this claim.
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D. Plaintiff’'s Breach-of-Contract Claim Regarding Water Delivery
1. The Parties’ Positions

Plaintiff also alleges that defendant breached its contriéictdefendanby failing to
provide plaintiffall the water to which it was contractually entitled:

[Defendant]has also breached the CONTRACT as it provides for
water service andelivery, in thafdefendant] (a) arbitrarily and
discriminatorily applies a provision of tNgSPto reduce
allocations of CVRwvater to[plaintiff] in amounts equivalent to
[plaintiff’'s] pumping of groundwater from the Redding
Groundwater Basin, in violation of the intenttbé long term

water service contract that preceded any official WSP, while
failing to impose such draconian reductions on similarly situated
CVP contractors in the Shasta/Trinity division; (b) refuses to
account for domestitM&I ” use for human beings living on
agricultural parcels, angithdraws watefrom suchdomestic use

as if it were only for agriculture; and (c) refusesdoognize on a
policy basis for the allocation of water under shortage conditions
the“area oforigin” rights of[plaintiff] to first use of water from
the“watershed of origih(Clear Creekpand “County of origin”
(Shasta County) before that watedigerted to downstream users
who are outside of the area of origin.

Second Am. Complf 50. Plaintiff furtherallegesthat, & a result of defendant’s breach of
contract with respet to the provision of water water year2009, 2014-15, and 2015-16,
plaintiff was forced to spend $160,000, $200,000, and $250,000, respectively,doraigency
purchase of wateyn the open marketd. 1951-53. Finally, plaintiff claims that iwater year
2015-16, it was also forced to sperath“additionahpproximately$61,109for the 301 acre feet
of water pumped from wells instead of purchased as M¥Pwater.” Id. { 53.

Defendant argues that it has always provided plaintiff with all ofvéiter to which it
was contractually entitled. Def.’s Mot. 31-35. According to defendant, plaintiff isssettang
a breackof-contract claim but rather is voicing its discontent with defendant’s wabetage
policy. Id. at 32. Defendant claims thimr water years 2008, 2009, 2014-15, and 2015-16, there
was a water shortage in California, which had the effect of reducing plaimiifitractual
entitlement to waterld. Defendant further claims that plaintiff “cannot belatedly challenge the
termsof the water shortage policy in this breach of contract action because A#icfeahe
2005 Longterm Renewal Contract explicitly provides that water ‘furnished undeCiinsract
will be allocated in accordance with the thexisting Project M&l WateShortage Policy.”Id.
at 33. In addition, in response to plaintiff’'s contention that defendant reduced the amount of
water allocated to plaintiff in amounts equivalent to water plaintiff pumped fromeatdify
Groundwater Basin, defendant claims ti&2005 long-term contract expressly provides that,
with the exception of Article 18(a), which states that defendant cannot makiedigtbi
capricious, or unreasonable . . . determinations,” defendant “shall apportiont Rvajec
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among [plaintiff] and others entitled, under existing contracts and futureactsat’ 1d. at 34.
Thus, defendant argues that decision to offset plaintiff's wat allocation in shortage years, in
light of plaintiff's ability to procure water from another source, cannot bevedl as arbitrary,
capricious, or unreasonable, given that defendant is required under the contracttiorappor
water among the various entities contractually eutitteit. 1d. Finally, defendant contends that
although plaintiff reserved, in the corttahe right to contest “(i) the sufficiency of the manner
in which any Project M&l Water Shortage Policy was promulgated; (ii) theaudes of such a
policy; or (iii) the applicability of such a policy,” it may only do so in district ¢dayrbringing

an action pursuant to the Administrative Procedure Act (“APA”), 5 U.S.C. 88 701-706 (2012).
Id.

In its responseylaintiff first argues that it was entitled to 15,300 acre feet of water and
thattherefore defendant did not provide plaintiff the watewkich it was contractually entitled.
Pl.’s Resp. 18. Second, plaintiff contends that there was no M&l water shortage policy unti
November 2015, when defendant adopted one through a Record of Detdsi@efore that
time, plaintiff argues, “[d]eferaht engaged in a purely administrative process of water allocation
in years it determined were ‘shortage yeagrocess that was not subject to public notice and
hearing, and which was entirely opaque to [plaintiff] and other CVP watemlactors.” Id.

Finally, plaintiff stateghat defendant’s allocation decisions did in fact violate the contract
because defendant failed to do so “in a manner consistent with its ‘legatmivig) pursuant to
Article 12(b),” which include its obligatianunder Calibrnia state law:

Included in [defendant’s]egal obligations” are its legal duties
under the California state law provisions which inform and
constrain [defendant’'gdministration of its water permits from the
State of California and its allocationswéter to agencies subject

to the state of California county ofigin statutes (California Water
Code 8810505 — 10505.5) and watershed protection statutes
(CaliforniaWater Code 8811460 — 11463). Pursuant to the county
of origin statutes, the water righgermits heldoy [defendant]

require that it “shall not authorize the use of any water outside the
county of originwhich is necessary for tltevelopment of the
county.” California Water Code §10505.5. Underwaershed
protection statutefglefendantjshall not exercise its permit in a
manner so as to depriygaintiff] of water in the “watershed or

area wherein water originates” of the “water reasonedsiyired to
adequately supply the beneficial needs of the watershed, area, or
any of the inhabitas or property owners thereinCalifornia

Water Code 811460.

Id. at 1819.
2. Analysis

With respect to plaintiff's claim that it did not receive the quantity of water it was
contractually due, the issue is ndtether the claim was timeliput whethe defendant breached
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the terms of the parties’ contracio prove a breach of contract, a plaintiff must establish “(1) a
valid contract between the parties; (2) an obligation or duty arising fromahtaact; (3) a

breach of that duty; and (4) damagesised by the breachCentury Expl. New Orleans, LLC v.
United States110 Fed. Cl. 148, 163 (2013) (citing San Carlos Irr. & Drainage Dist. v. United
States877 F.2d 957, 959 (Fed. Cir. 1989)). Once a breach of contract is established, the burden
shifts to the defendant to plead and prove affirmative defenses that excuse perforgiagiice.

Oil Co. v. United States, 751 F.3d 1282, 1297 (Fed. Cir. 2014) (citing Stockton E. Water Dist. v.
United States583 F.3d 1344, 1360 (Fed. Cir. 2009Damages arawarded in breacbf-

contract cases in an amount “sufficient to place the injured party in as good@npesit would

have been had the breaching party fully performed.” Ind. Mich. Power Co. v. United, 822

F.3d 1369, 1373 (Fed. Cir. 2008¢ord Bluebonnet Sav. Bank, F.S.B. v. United States, 339
F.3d 1341, 1344-45 (Fed. Cir. 2003) (“One of the basic principles of contract damages is that
‘damages for breach of contract shall place the wronged party in as goodanssit would

have been in, had the breaching party fully performed its obligation.” (quidiasg. Bay

Transp. Auth. v. United States, 129 F.3d 1226, 1232 (Fed. Cir. 199hgYy are calculated by
“perform[ing] the necessary comparison between the breach and non-breach woaltsce

Atomic Elec. Co. v. United States, 536 F.3d 1268, 1273 (Fed. Cir. 2008). Fiodlly, t
recoverable(1l) damages must be “reasonably foreseeable by the breaching party at the time of
contracting,”’(2) the breach must be a substantial cause of the damagg8) dreldamages

must be “shown with reasonable certainty.” Sys. Fuels v. United States, 666 F.3d 1306, 1311
(Fed. Cir. 2012]internal quotation marks omittgdA party may not recover damegythat could
have been avoided with reasonable efforts. Ind. Mich. Power Co., 422 F.3d at 1375 (citing
Robinson v. United States, 305 F.3d 1330, 1333 (Fed. Cir. 2002)).

First and foremost, the court notes that despite plaintiff's contentiothdratwas no
official M&I water shortage policguring the water shortage years of 2009, 2014-15, and 2015-
16—i.e., a policy that was promulgated through formal rulemaking undé&fhe-it is clear
from the record before the court that prior to November 2015, when defesslsed a Record
of Decision, there was a set of rules in place that the 2003déomgeontract referred to as the
“then-existing” water shortage policjHowever, vith respect to plaintiff's claim that defendant
violated the contract between them insofar as it called for the provision of oaké&f and
agricultural purposes, the court finds that there are multiple genuine efsuaserial fact that
preclude the court from granting summary judgment as to plairtiach of contract claim
with respet to water delivery.Specifically, he record does not provide definite answers as to
the following questions:

(1) What factors led defendant to conclude that there was a water shortage inghe year
2009, 2014-15, and 2015-167?

(2) How did defendandirrive at its “therexisting” water shortage policy?

(3) What values did defendant use in its 2008 an®2@é&er allocation calculations such
that“Sacranento Valley agriculttal contractorgwere allocated#iO percent of contract
entitlement andiM&I ] contractordwere allocatedy5 percent of contracall

entitement”?

® Def.’s Proposed Findings A531.
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(4) What values did defendant use in its 2014 calculations suchShatdmento Valley
agriculture contractorjsvereallocated]zero percent of contract entitlement aM&] |
contractors [were allocated0 percent of historic uge’

(5) What values did defendant use in its 2015 calculations suchShatdmento Valley
agriculture contractors [were allocate#jro percent of contract entitlement aM&] |
contractors [were allocatedp percent of historic uge?

(6) When did the November 2015 water shortage policy take effect?

(7) What allocation occurring in 2016 does plaintiff claim was arbitrary andatapsi

and why does plaintiff claim that it does not seek revieangfallocations occurring
pursuant to the formal water shortage policy established by the November 2015 Record
of Decisior?

(8) During the water shortage years, to whom and in what quantities (both agricultural
and M&l) did defendant provide water ahdw therefore was plaintiff treated differently
with respecto the laws regardingounty of origin or watershed of origin

Until more information is before the cowdncerninglefendant’s water shortage policies
during the relevant years, any ruling by the court on the merits of defenatextion for
summary judgment motion as to plaintifbseach of contract claim with respect to water
deliverywould be premature. Therefore, defendant’s motion for summary judgment will be
denied as to this claim.

E. Plaintiff's Fifth Amendment Takings Claim
1. The Parties’ Positions

In addition to its breach-afentract claims, plaintifblsoasserts a Fifth Amendment
takings claim, which it captions “Inverse Condemnation,” based on the same allegations
underlyng its claim for breach of contraeith respect to water deliverySecond Am. Compl.
1155-59. Specifically, plaintiff alleges that the United Staleseffected a taking ots
contractual right to receive up to 15,300 feet of water annually without just compensat
violation of the Fifth Amendment to the Constitution:

The United States, for the public purpose of advancing its own
public policy designs in the M&l WSP and general scheme of
water distribution in the CVRefuses to recognize the mist’s
property interest in the water to be mad®ilable under the

" Def.’s Proposed Findings A751.

8 Def.’s Proposed Findings A751.
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15,300 acre feet of M&I water in the District’'s long tenrater

service contract, and instead has (a) by and through the
administration ofCVP contracts by the Miacific region of the
Bureau of Reclamation, arbitrarily and discriminatorily, reduced
the allocation of water to the District equivalentie amount of
water the District pumped from the Redding Groundwater Basin,
in violation of the intent and terms of the District’'s wagervice
contract predatinthe WSP, and singling out the District without
imposing similar penaltiesn similarly situated CVP contractors
making use of noilGVP watef;] (b) refusedo account for
domestic‘M&l " use for human beings living on agricultural
parcels, and withdraws water from such domestic use as if it were
only for agriculture, then physically diverts that water to other
users in the CVP; and (mfuses to recognize tharea of origifi

rights of the District to first use of watom the“watershed of
origin” (Clear Creek) antCounty of origin” (ShastaCounty)

before that water is diverted to downstream users who are outside
of the area of origin, and accordingly physically diverts that water
to other users in the CVP who are outside the “area of origin.”

Id. 155° According to plaintiff, such diversions of water occurred in 2009, 2014-2015, and
2015-2016.1d. 11156-58. Defendant counters simply that because plaintiff has not proven the
deprivation of a contractually derived properght, it cannot prevail on its takings claim.

Def.’s Mot. 35-36. In its reply, plaintiff argues thest taking claim does not fail because, by
virtue of depriving plaintiff of its full contract quantity of water, defenddrets'deprived it of a
vested ad valuable compensable property interest.” Pl.’s Resp. 19.

In its supplemental brief to the court regardinig claim, plaintiff argues that despite
having contracted with defendant for the provision of water from the CVP, dlaiasifasserted
a vald physical taking claim. Pl.’s Suppl. Fifth Amendment Mem. 1-4. First, plaintiff contends
that its contract for CVP water is a protected property interest undeiftthédimendment.ld. at
4-5. In support of its contention, plaintiff relies upbumarelLake Basin Water Storage District
v. United States, 49 Fed. Cl. 313 (2001), a decision in which the Court of Federal Claims found
the United States liable for a physical taking when it restricted plaintiff's coumatagght to
water by virtue of “the ggication of Endangered Species Act conditions, a biological opinion

° Plaintiff also alleges, in the text of its inverse condemnation claim, that the actions of
the United States violated the Califorstateconstitution. SeeSecond Am. Compl. § 59. Such
claims, however, are not properly before this court under the TuckeiS&e28 U.S.C. § 1491
(2012). See als®@nderson v. United States, 117 Fed. CI. 330, 331 (2014) (“This court does not
have jurisdiction over any claims alleged against states, localities, stdteaingbvernment
entities, or state and local government officials and employeesdigtron only extends to suits
against the United States its8If.Stephenson v. United States, 58 Fed. CI. 186, 190 (2003)
(“[T]he only proper defendant for any matter before this court is the United Ji&&¥C
10(a) ( The title of the complaint must name all the partieswith the United States designated
as the party defendant; the title of other pleadings, after naming theefitg oneach side, may
refer generally to other partiék.
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from the United States Fish and Wildlife Service, and the imposition of ‘reasomabpeladent
alternatives’ [] raised by the National Marine Fisheries Servitgk.at 5. Plaintiff aso points to
Stockton East Water Distriatvherein the Federal Circuit permitted plaintiff “to sue on
alternative theories of breach of contract and inverse condemnation” in a caselahiff's
contractual right to water was reduced as a result efif@mmental management decisiongd.

Second, plaintiff identifies the following specific government acts it colsteffected a
taking of its property interest: (1) in 2009-2010, 2014-2015, and 2015-2016, defendant denied
water to three hundred farfamilies living on small parcel farms; and {#)2015-2016,
defendant subtracted plaintiff’'s CVP water allocation by the amount of groungvatsiff was
pumping. Id. at 56. According to plaintiff, these acts also violated plaintiff's “area ofiiwtig
rights under county and state lavd. at 6.

Lastly, plaintiff suggests that the court analyze its claim as one alleging a physicgt takin

This is not a close call. [Defendant] directly and specifically
denied water under Plaintiff's water caatt both for farnfamilies

on [agricultural] parcels and the diversion of water equivalent to
well pumpage. These are not indirect actiaror do they come at
the issue from the perspective of indirect regulation alleged to
make the property without economic value. [Defendant] took the
water, pure and simple.

Id. at 10.

Defendant counters plaintiff's takings argument in its supplemental bregfording to
defendant, plaintiff has no “independent property right to receive specifc allotments
because the water that it seeks is ‘Project Water’ from the [CVP], rather thaatargl flow
water.” Def.’s Suppl. Fifth Amendment Mem. 1. Thus, defendant argues that “antoright
Project Water comes from the contracts and any remedy Clear Cregkuidse contractual.”
Id. First, defendant claims that plaintiff does not possess any right to watereaits under
California law. Id. at 27. Defendant argues that the issue in this case is plaintiff's right to the
allocation and delivery of PrageWater from the CVPId. at 2. Project Water, defendant
claims, is not natural flow water but is instead expressly defined in the padigsact as “all
water that is developed, diverted, stored, or delivered by [defendant] in acconddmitte
stautes authorizing the [CVP] and in accordance with the terms and conditions ofiglatter r
acquired pursuant to California lawld. at 3 (internal quotation marks omitted). Thus,
defendant avers, to the extent plaintiff claims it has a private propertgsnieitCVP water, that
interest only exists as a result of the parties’ contriactat 45. Addressing plaintiff's reliance
on Tulare defendant argues that it is not controlling because: (1) the court failed to consider
possible Imitations on the plaintiffs’ (several water districts) rights such as pridraxds, prior
appropriations, or “some other state law principle,” id. at 5 (internal quotatid«s praitted);

(2) the court failed to consider possible limitatiomsler state law given that the contracts in that
case were between several water districts and the state of California, rathbe tfemietal
government, idat 56; and (3) the court never reached the issue of whether plaintiff's claims
were more propdy viewed as a taking or breacif-contract claimid. at 6. Addressing
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plaintiff's reliance orStockton EastVater District defendant argues that the case is
distinguishable because the contract provided that the United States was owhg grioten

liability for shortages beyond its control, &t.6, and because the court “never examined whether
the plaintiffhad a Fifth Amendment right to the water outside of any contractual obligaichns

at 7.

Second, defendant argues that because plaingfgsses no private property interest in
the Project Watetthere can be no government acts that effected a taking of that property in
violation of the Fifth Amendmentld. at ~10. Defendant nevertheless addresses each of the
acts plaintiff identifies atakings. With regard to defendant’s decision to withhold water
intended for agricultural use during the drought years, defendant claims thaashexpressly
permitted by Section 12(c) of the parties’ most recent conttdcat 7-8. In addition, déendant
argues that water for M&I purposes was provided to the entire population servedniijf pl
during that time periodld. at 8. With regard to defendant’s decision to offset plaintiff's water
allocation during drought years by the amount of water defendant was pumpintpérom
Redding groundwater reservoir, defendant again states that its action watepesnder the
terms of the parties’ contract, specifically its water shortage palityat 810. Defendant
argues: “The draft [water shoge&] policy has been in effect since 2001. If Clear Creek
disagreed with the application of the draft policy, it should not have signed the nesgtwater
contract in 2005, which expressly refers to the tbesting Project M&l Water Shortage
Policy.” Id. at 9 (internal quotation marks omitted).

Third, defendant\gersthat California area of origin statutes do not apply to this dalse.
at 10. According to defendanfajrea of origin laws apply to statganted water rights for
natural flow, not ontracts for water stored in Federal CVP facilitie’ (citing TehamaColusa
Canal Auth. v. United States, 819 F. Supp. 2d 956, 1001 (E.D. Cal. 2011)). In other words,
defendant argues thatea of origin laws do not confer on plaintiff a preferemigtit to water
that defendant has already diverted and stengdter that belongs to the federal government,
not the stateld.

Lastly, although defendant does not concede that a taking has occurred, it atghes tha
government’s withholding of water should be analyzed “under the physical takimgs”rud.
at 15.

2. Analysis
The following issettled law

Plaintiffs are permitted to plead, in the alternative, a breach
of contract and a Fifth Amendment taking. Stockton E. Water
Dist., 583 F.3dat 1368-69;accordintegrated Logistics Support
Sys. Intl, Inc. v. United Statest2 Fed. Cl. 30, 34 (1998)

(“[Tlaking claims are not presumed to be foreclosed by claims for
breach of express contract merely because the claims share the
same factual backguod.”). However, “the concept of a taking as
a compensable claim theory has limited application to the relative
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rights of party litigants when those rights have been voluntarily
created by contractin such instances, interference with such
contractual ights generally gives rise to a breach claim not a
taking claim.” Sun Qil Co. v. United States, 572 F.2d 786, 818
(Ct. Cl. 1978) (citation omitted) Specifically, “[tJaking claims

rarely arise under government contracts because the Government
acts in itscommercial or proprietary capacity in entering contracts,
rather than in its sovereign capaci#ccordingly, remedies arise
from the contracts themselves, rather than from the constitutional
protection of private property rights.” Hughes CorognGalaxy

Inc. v. United States, 271 F.3d 1060, 1070 (f&d.2001)

(citation omitted)accordSt. Christopher Assocs., L.P. v. United
States 511 F.3d 1376, 1385 (Fedir. 2008) (“In general, takings
claims do not arise under a government contract becautiee
government is acting in its proprietary rather than its sovereign
capacity, and because remedies are provided by the contract.”).
Thus, when a plaintiff pleads, in the alternative, a breach of
contract and a Fifth Amendment taking based on the same
government action, recovery for breach of contract typically
precludes recovery for a Fifth Amendment taki@geStockton E.
Water Dist, 583 F.3d at 1368 (“It has long been the policy of the
courts to decide cases on non-constitutional grounds wheis that
available, rather than reach out for the constitutional issue. And of
course when a plaintiff is awarded recovery for the alleged wrong
under one theory, there is no reason to address the other theories.”
(citation omitted))Sun Oil, 572 F.2d at 817-18 (“Since plaintiffs
would only be entitled to one recovery [due to the government
action], it would seem that the taking claim is an alternative claim
to the breach of lease contract claifherefore, recovery on one
claim theory would seem to precludezovery on the other claim
theory.”).

Sonoma Apartment Assocs. v. United States, 124 Fed. Cl. 595, 598-99 (2@b%)Gentury
Expl. New Orleans103 Fed. Clat83 (‘[T]his court is not required to dismiss a takings claim
under RCFC 12(b)(6) for the mere reason that the property rights alleged to hatakieedy
the government were created by the same contract plaintiff asserts hasdaebedi) That
said, paintiff's Fifth Amendment takings claim against the United States ¥ails

10 n its order directing the parties to submit additional briefing regagpdaigtiff's Fifth
Amendment takings claim, the court noted that in Cdluat its Second Amended Complaint,
plaintiff describes defendant’s actions as being arbitrary and discrorypatcharacterization
that would typically be fatal to plaintiff's takings claingdeeTabb Lakes Ltd. v. Ured States
10 F.3d 796, 802-03 (Fed. Cir. 1993) (holding that a plaintiff must “concede the validity of the
government action which is the basis of the taking claim”). In its supplemeiefalnowever,
plaintiff claims that defendant “was acting withire general scope of its regulatory authority (as
opposed to its contract rights), to promote governmental purposes, and the actiametivere
ultra vires, nor beyond the scope of the duties ofBI&R] officials performing these actioris
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“W hether a plaintiff can achieve success on a concurrently alleged taking clairasequ
examination of whether the property rights alleged to have been taken were saltdg try the
terms of the contract.Barlow & Haun v. United States, 87 Fed. CI. 428, 439 (2009).
“Although rights existing independently of a contract may be brought pursuant togstaki
claim,. . .when a contract between a private party and the Government creates the pigigerty r
subject to a Fifth Amendment claim, the proper remedy for infringement liestrmacpmot
taking.” Tamerlane, Ltd. v. United States, 80 Fed. Cl. 724, 738 (2008). thBuSYP water
plaintiff claims was taken without just compensationviolation of the Takings Clause of the
Fifth Amendment, only exists by virtue of the commercial nature of the govatahagtion. In
this case, the commercial activity is thanagement and distribution of water in the Central
Valley Basin

The Central Valley Project is the largest federal water
management project ihe United Stateslt was built to serve the
water needs in California’Central Valley BasinQOriginally
conceived by the State of California, the CVP was taken over by
the Federal Government in 1935 and initially funded by Congress
as part of the natiom effort to use public works projects to return
the economy to health during the Depression. Congress
reauthorized the CVP in 1937, assigning to the Bureau of
Reclamation the tasks of constructing and operating the GWP.
CVP today consists of twentams and reservoirs, eleven power
plants, over 500 miles of major canals, and numerous other
facilities. Reclamation continues to operate the CVP under the
various federal reclamation laws that have been amended and
supplemented many times over the years.

Stockton EWater Dist, 583 F.3d at 1349Because @y claim plaintiff may havéo CVP water
necessarily implicates the fedecaintract through which plaintiff receives that wafdaintiff

must seek relief through a breaahcontract action.Moreoer, because the contract at issue
was reduced to a writing, it is clear that plaintiff’'s most appropriate avenuelief is a breach
of-contract action.SeeBuse Timbe#& Sales v. Unid States45 Fed. Cl. 258, 262 (1999)
(“[Wherg] the rights respectg the ‘taken’ [property] were not reduced to writing by the parties,
both takings and breach claims have been permitted.”), quoBatiow & Haun 87 Fed. Cl. at
439. Therefore, there ismgenuine issue of material fact concerning plairtifékings claim,

and defendant’s motion for summary judgment niesgranteds to this claim.

F. Plaintiff's Request for Declaratory Relief
1. The Parties’ Positions

Finally, daintiff seeks “adeclaration from this Court that (a) the United States is
obligated to operate and maintain the Muletown Conduit and (b) the United States cannot

Pl.’s Suppl. Fifth Amendment Mem. 3. Thus, the court no longer finds that plaintiff is
challenging the validity of defendant’s actions.
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depive the District of its entitlement tihve water under its contract in contravention of the intent
and terms of the contract as well as state tatscontrol policy implementation of shortage
allocations of watet. Pl.'s Resp. 19. Plaintiff argues thats entitled to such relief and that the
court has the power to award such relief because the equitable relief sduatgarlg

subordinate to Plaintiff’'s claims for monetary damages for (1) breach ofited3tates’
obligation to operate and maintain the conduit; and (2) breach of the United Statgti@blio
provide water service per the terms of the contralct.”

Defendant argues that this court does not possess the power to grant requests for
equitable relief that are not tied subodinate to a monetary judgment and because plaintiff is
not due a monetary judgment, no equitable relief may be awarded. Def.’s Mot. 36-37.

2. Analysis

Except in a limited number of statutorily defined circumstances, the Court efdfed
Claims cannot entertain claims for nonmonetary equitable r8e¢Bowen v. Massachusetts,
487 U.S. 879, 905 & n.40 (1988); Gonzales & Gonzales Bonds & Ins. Agency v.dbep’
Homeland Se¢490 F.3d 940, 943 (Fed. Cir. 2007); Kanemoto v. Reno, 41 F.3d 641, 645 (Fed.
Cir. 1994). None of those circumstances applies h&ee28 U.S.C. § 1491(a)(2) (providing
the court with jurisdiction to issue, “as incident of and collateral to” an award of money
damages, “orders directing restoration to office or position, placement in apf@ aliya or
retirement status, and correction of applicable recor@s™jproviding the court with jurisdiction
to render judgment in nonmonetary disputes arising under the Contract Disputes Act pf 1978)
id. 8 1491(b)(2) (providing the court with jurisdiction to award declaratory and injunchiee re
in bid protests); id. 8 1507 (providing the court with jurisdiction to issue declaratory gmgm
under 26 U.S.C. § 7428)herefore, the court laclssibject mattejurisdiction overmplaintiff’'s
claim for declaratory judgment

V. CONCLUSION

For the reasons stated above, the court findshkeatdaregenuine issues of material fact
as to (1) whether plaintiff knew or should have known that vertical drain pipes were installed
even though the construction specifications called for horizontal drain pipes, avite(Bgr
defendant breached its contract with plaintiff by failing to deliver to plaintiff trantity of
water due under the contractherefore, defendant’s motion for summary judgment as sethe
breachof-contract claims iSDENIED.

The court further finds thatt lacks subject matter jurisdiction ovgrintiff's remaining
breachof-contract claimbecause they atamtimely under the Tucker Act’s siear statute of
limitations Therefore, defendastmotion for judgment on the pleadingsto these breacbf-
contract clairsis GRANTED.

Finally, the court finds that there are no genuine issues of material fact addfératant
is entitled to a judgment as a matter law with respect to plaintiff's Fifth Amendaiengs
claim and plaintiff's request for declaratory relief. Therefore, deésnt's motion for summary
judgment as to these claimsGRANTED.
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The partieshall file a joint status report with a proposeettrial and trial schedulen or
beforeMonday, June 12, 2017,

IT 1S SO ORDERED.

sMargaret M. Sweeney

MARGARET M. SWEENEY
Judge
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