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OPINION AND ORDER

SWEENEY, Judge

Before the court iplaintiff's motion for reconsideration of the court’'s May 17, 2017
opinion and order granting in part and denying in part defendant’s combimtezhto dismiss
pursuant to Rules 12(b)(1) and (8)the Rules of the United States Court of Federal Claims
(“RCFC”) and motion for summary judgment pursuant @HE 56. SeeClear Creek Crty.
Servs Dist. v. United States, 132 Fed. Cl. 223 (201RPkintiff, Clear Creek Community
Services Distric{“plaintiff” or “the District”), is a local government agency that provideser
serviceto the Clear Creek watershashich is located in Shasta County, California. Second
Am. Compl. 11 2, 5Defendant ighe United States, acting through the United States
Department of the Interior's Bureau of Reclama(f8OR”). The court deems oral argument
unnecessary and, for the reasons set forth belemiesplaintiff’s motion

|. BACKGROUND

Plaintiffs Second Amended Complaint contains three counts. In CotBrelach of
Contract for [Operation & Maintenan€€©&M”) | and Water Servicand Delivery,”plaintiff
claims that defendant breached its contractual obligation to neaeencrepairs to the conduit
and to deliver waterld. 1 32. In its May 17, 2017 opinion and order, the court found that it was
unable to determine whether one of plaintiff's breacleanftract claimsncluded in Count was
timely under the Tucker Adt’sixyear statute of limitationsClear Creek132 Fed. Cl. at 249-
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50. Specifically, the court held that there was genuine issue of material fact as to whether
plaintiff knew or should have known that vertical drain pipes were installed even tt@ugh
construction specifications called for horizontal drain pipdg. at 250. With respect to
plaintiff's remaining breaclof-contract claims, the court found that they were untimidyat
263. The court therefore concluded, with respect to Codmat (1) it was unclear whether the
court had subject matter jurisdiction over plaintiff's vertical versus horizdraan pipe claim
and (2) the coutacked “subject matter jurisdiction ovelaintiff’s remaining breacebf-contract
claims” Id.

In Count I, “Inverse Condemnation,” plaintiff claims thahés"a vested and valuable
compensable property interest in its rights to receive annually up to 15,300 aofexfater that
it can treat angerve to its customers for domestic [municipal and indujstrsg,” and that
defendant refuses to recognize plaintiff's property interest. Second Am. Cpbfl In Count
lll, “Declaratory Relief,” plaintiff seeks a declaration from the court thigrakant is obligated
to operate and maintain the conduit, and that defendant cannot deprive plaintiff of iestinter
and entitlement to the water under its long term water service contract inveotitva of the
intent and terms of the contract as well as state lawsdhétol policy implementatioof
shortage allocations of waterld. § 63. In its May 17, 2017 opinion and order, the court found
that there were “no genuine issues of material fact and that defendanéhtvés{l to a
judgment as a matter law with respect to plairgiffifth Amendment takings claiftCount I)]
and plaintiff's request for declaratory relig€Count Il1)].” In its motion for reconsideration,
plaintiff contends that the court improperly dismissed its breach of contransalader Count
|. Defendant opposes plaintiff's motion.

Il. STANDARD OF REVIEW

A motion for reconsideration is a request for “extraordinary” relief and is noteamua
for a dissatisfied party to simply relitigate the ca€aldwell v. United State$891 F.3d 1226,
1235 (Fed. Cir. 2004 gccordFour Rivers Invs., Inc. v. United States, 78 Fed. Cl. 662, 664
(2007);FEru-Con Constr. Corp. v. United States, 44 Fed. Cl. 298, 300 (1889 per curiam
250 F.3d 762 (Fed. Cir. 2000) (unpublished table decision). Thus, such a motion does not allow
a party to raise arguments that it failed to raise previously or reasserteariy that have already
been considered. Four Rivers Invs., 78 Fed. CI. at 664. However, pursuant to RCFC 59(a)(1),
the court “may grant a nion for reconsideration when there has been an intervening change in
the controlling law, newly discovered evidence, or a need to correct claalfactegal error or
prevent manifest injustice.Biery v. United States, 818 F.3d 704, 711 (Fed. Cir. 2016) (internal
guotation marks omitted). A decision on a motion for reconsideration is within the disaeti
the trial court. SeeEntergy Nuclear FitzPatrick, LLC v. United Staté$1 F.3d 1382, 1386
(Fed. Cir. 2013) (explaining that a decision on a motion for reconsideration is révoewe
appeal for abuse of discretion).




lll. DISCUSSION
A. Principles of Contract Interpretation

“To recover for breach of contract, a party must allege and estalilish:valid contract
between the parties, (2) an obligation or duty arising out of the contract, (3) h bfélaat duty,
and (4) damages caused by the breach.” San Carlos Irrigation & Drainage Disited States,
877 F.2d 957, 959 (Fed. Cir. 1989&e alsd’rauma Serv. Grp. v. thited States104 F.3d 1321,
1325 (1997) (“To prevail, [plaintiff] must allege facts showing both the formati@m @xpress
contract and its breach.”)Thus, tte first stegs to define the terms of the contract.

“Contract interpretation is a question of law,” Lucent Techs., Inc. v. Gatém@y543
F.3d 710, 717 (Fed. Cir. 200&ccordWinstar Corp. v. United States, 64 F.3d 1531, 1540 (Fed.
Cir. 1995) (en bancaff'd, 518 U.S. 839 (1996), and is therefore “generathenable to
summary judgment,Yarilease Tech. Grp., Inc. v. United States, 289 F.3d 795, 798 (Fed. Cir.
2002) (citing Textron Def. Sys. v. Widnall, 143 F.3d 1465, 1468 (Fed. Cir. 1998% also
NVT Techs., Inc. v. United States, 370 F.3d 1153, 1159 (Fed. Cir. 2004) (“Whether a contract
provision is ambiguous is . . . a question of law,” as is “[w]hether an ambiguity is patent or
latent.”). “When the United States enters into contract relations, its rights and dutess Hre
governed generally byé law applicable to contracts between private individuals.” Lynch v.
United States292 U.S. 571, 579 (1934). As such, “to resolve the current dispute, the court must
identify and apply ‘principles of general contract law.”” Praecomm, Inc. vedr8ates 78
Fed.Cl. 5, 10 (2007) (quoting Franconia Assocs. v. United States, 536 U.S. 129, 141 (2002)).

The court applies “three primary rules of contract interpretation.” Enrdn3gds., Inc.
v. United States, 80 Fed. Cl. 382, 393 (2008). First, aoninterpretation “begins with the
language of the written agreemeniNVT Techs., Inc.370 F.3d at 115%ee alsd&nron Fed.
Sols., Inc, 80 FedCl. at 393 (stating that contract interpretation “start[s] with the plain meaning
of the Contracs text”). A contract “is read in accordance with its express terms and the plain
meaning thereof,C. Sanchez & Son, Inc. v. United States, 6 F.3d 1539, 1543 (Fed. Cir. 1993);
accordU.S. Sur. Co. v. United States, 83 Fed. Cl. 306, 311 (2008), and ¢heseare accorded
“their ordinary meaning unless the parties mutually intended and agreed|teraatiae
meaning,”Harris v. Dep'’t of Veterans Affaird42 F.3d 1463, 1467 (Fed. Cir. 1998he
contract language “‘must be given that meaning that woelderived from the contract by a
reasonably intelligent person acquainted with the contemporaneous circumstavieas;™
Constructors, Inc. v. NASA, 169 F.3d 747, 752 (Fed. Cir. 1999) (quoting Hol-Gar Mfg. Corp. v.
United States351 F.2d 972, 975 (Ct. Cl. 1965)), and “any subjective, unexpressed intent of one
of the parties is ineffective Sterling, Winchester & Long, L.L.C. v. United States, 83 Fed. CI.
179, 183 (2008).

Second, the court applies the “settled principle[] of contract interpretatiortgrDal
Cessna Aircraft Co98 F.3d 1298, 1305 (Fed. Cir. 1996), that a contract “be considered as a
whole and interpreted so as to harmonize and give reasonable meaning to all t, itBl\dar
Techs., InG.370 F.3d at 1159. Such an interpretatisnd be preferred over one that leaves a
portion of the contract useless, inexplicable, void, or superfludds(titing Gould, Inc. v.

United States935 F.2d 1271, 1274 (Fed. Cir. 199Fpe alsdJnited Infl Investigative Serv. v.
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United States109 F.3d 734, 737 (Fed. Cir. 1997) (stating that the interpretation of a contract
must “avoid[] conflict or surplusage of its provisions”).

Third, “[the mere fact that the parties disagree with regard to the intatipreof a
specific provision, does not, standing alone, render that provision ambiguous.” Enron Fed. Sols.,
Inc., 80 Fed. ClI. at 39%ee alsdMetric Constructors, Inc., 169 F.3d at 751 (“To show an
ambiguity[,] it is not enough that the parties differ in their respective intetioretabfa contract
term.”).

1. Unambiguous Contract Provisions

When a contract term is “clear and unambiguous on its face, the plain and ordinary
meaning of the contract controls .” .Sterling, Winchester & Long, L.L.C83 Fed. CI. at 183.
As such, the court “cannot assign it another meaning, no matter how reasonableethat ot
meaning might seem to beTriax Pac., Inc. v. West, 130 F.3d 1469, 1473 (Fed. Cir. 1997).
Thus, when the court encounters unambiguous contract terms, “extrinsic evidence is
inadmissible to interpret them.Barron Bancshares, Inc. v. United States, 366 F.3d 1360, 1375
(Fed. Cir. 2004)see als@arseback Kraft AB v. United Statek?1 F.3d 1475, 1479 (Fed. Cir.
1997) (stating that courts will give clear and unambiguous contract provisionspldiaiand
ordinary meaning and will not resort to parol evidencéTo permit otherwise,” th&nited
States Court of Appeals for tliederal Circui{*Federal Circuit”)cautioned, “would cast ‘a long
shadow of uncertainty over all transactions’ and contracts.” McAbee Constr., Imited U
States 97 F.3d 1431, 1435 (Fed. Cir. 1996) (quoting Trident Ctr. v. Conn. Gen. Life Ins. Co.,
847 F.2d 564, 569 (9th Cir. 1988)).

2. Ambiguous Contract Provisions

By contrast, a contract provision is ambiguous “onlyif. [it is] susceptible to more than
one reasonable meanindgarron Bancshares, In@66 F.3d at 1375-76, and each meaning “is
found to be consistent with the contract language,” Enron Fed. Sols., Inc., 80 Fed. Cl.lat 394.
other words, differing interpretations “must fall within a ‘zone of reasonatéeheMetric
Constructors, In¢.169 F.3d at 751. Where the contract language is ambiguous, disputed issues
of fact may arise concerning the partiesent. PerryMcCall Constr., Inc. v. United States, 46
Fed.Cl. 664, 672 (2000).

“Ambiguities in a government contract are normally resolved againstdifterd’ Triax
Pac., InG.130 F.3d at 1474As the Federal Circuit stated Turner Construction Co. v. United
States 367 F.3d 1319, 1321 (Fed. Cir. 2004), “[w]hen a dispute arises as to the interpretation of
a contract and the [private contracting paitynterpretation of the contract is reasonable, we
apply the rule of contra proferentem, which requires that ambgyoounclear terms that are
subject to more than one reasonable interpretation be construed against taapairtgfted the
document.” See alsdJnited States v. Seckinger, 397 U.S. 203, 216 (1970) (“[A]s between two
reasonable and practical construei@f an ambiguous contractual provision . . . the provision
should be construed less favorably to that party which selected the contrauabi.”),
guoted inStathisv. United States, 120 Fed. Cl. 552, 563 (20F)wever, there is an exception
to this rule, depending upon the type of ambiguity contained in the conirg. Pac., Ing.
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130 F.3d at 1474. “In order to decide how to apply the doctrine of contra proferentem, after a
court finds contract terms to be ambiguous and ‘susceptible tothar@ne reasonable
interpretation,’ the court must first determine whether the ambiguity is latpatemt.”

Burchick Constr. Co. v. United States, 83 Fed. Cl. 12, 19 (2008) (quoting E.L. Hamm & Assocs.,
Inc. v. England, 379 F.3d 1334, 1341 (Fed. Cir. 20@&gprdMetric Constructors, Inc., 169

F.3d at 751 (“If [the] court interprets the contract and detects an ambiguityt determines

whether that ambiguity is patent.”).

a. Patent Ambiguities

A patent ambiguity is one that is “obvious, grdss] glaring, so that [the] plaintiff
contractor had a duty to inquire about it at the start.” H & M Moving, Inc. v. UnitedsS#29
F.2d 660, 671 (Ct. Cl. 1974). Itis “an obvious omission, inconsistency, or discrepancy of
significance,”Beacon Constr. Co. of Mass. v. United States, 314 F.2d 501, 504 (Ct. CI. 1963), or
“an obvious error in drafting, a gross discrepancy, or an inadvertent but glarihy\(RR@,
Enters., Inc. v. United States, 323 F.2d 874, 876 (Ct. Cl. 196Batent ambiguity “exists
where there is a facial inconsistency between provisions or terms withgarttvact.” Travelers
Cas. & Sur. Co. of Am. v. United States, 75 Fed. Cl. 696, 711 (2007). Thus, a patent ambiguity
“should be, tadhe reasonable [contracting party], apparent on the face of the contrdctd.;
accordP.R. Burke Corp. v. United States, 277 F.3d 1346, 1355 (Fed. Cir. 2002) (indicating that a
patent ambiguity appears “on the face of the contract”).

The UnitedStates Court of Claims, the predecessor to the Federal Circuit, descebed th
inquiry into whether an ambiguity is patent as “not a simplengegroposition[,] but [one]
involv[ing] placing the contractual language at a point along a spectsiinso daring as to
raise a duty to inquire?”_Newsom v. United States, 676 F.2d 647, 650 (Ct. Cl. 4883a)so
Jaynes v. United Statesg5 Fed. Cl. 218, 235 (2007) (“What constitutes a patent ambiguity must
be determined ‘on an ad hoc basis by looking to what a reasonable man would find to be patent
and glaring.” (quoting L. Rosenman Corp. v. United States, 390 F.2d 711, 713 (Ct. Cl. 1968))).
“The doctrine of patent ambiguity is an exception to the general rule oaqmotierentem|,]
which construes an anguiity against the drafter. . ” Metric Constructors, Inc., 169 F.3d at
751. Thus, a patent ambiguity “would place the reasonable [private contractinjgopantytice
and prompt [that party] to rectify the inconsistency by inquiring of the apptegparties.”

Metcalf Constr. Co. v. United States, 53 Fed. Cl. 617, 630 (2002) (qudigsenrDillingham
Builders, J.V. v. United States, 43 Fed. Cl. 5, 11 (199@p;alsd-ortec Constructors v. United
States 760 F.2d 1288, 1291 (Fed. Cir. 1985) (stating that the existence of a patent ambiguity
“raises the duty of inquiry, regardless of the reasonableness of the [powatacting partys]
interpretation”).

b. Latent Ambiguities

By contrast, a latent ambiguity is a “hidden or concealed defect which is raseappn
the face of the document, could not be discovered by reasonable and customary cargtand i
SO ‘patent and glaring as to impose an affirmative duty on plaintsed clarification.”
Diggins Equip. Corp. v. United States, 17 Cl. Ct. 358, 360 (1989) (quoting Avedon Corp. v.
United Statesl5 CI. Ct. 771, 777 (1988)A latent ambiguity “arises only once the contract is
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applied,” Travelers Cas. & Sur. Co. of Am., 75 Fed. Cl. at 711, and “generally becomes evident,
when, ‘considered in light of the objective circumstances, two conflictingpnetations appear
reasonable,”Input/Output Tech., Inc. v. United&es 44 Fed. Cl. 65, 72 n.10 (1999) (quoting
Cray Resarch, Inc. v. United State$l Fed. CI. 427, 435 (1998))[T]he general rule of contra
proferentem controls” with regard to latent ambiguities. Burchick Constr. Co., 83 Fatl 2G|

Thus, the doctrine of contra proferentem “places the risk oftlatehiguity, lack of clarity, or
absence of proper warning on the drafting partg.” This doctrine, however, is applied by

courts

only when other approaches to contract interpretation have failed.
Accordingly, our predecessor court held that ‘ifaanbiguity

cannot be cleared up by reading the contract as a whole or looking
to the circumstances attending the transaction and the conduct of
the parties, the ambiguity should be resolved against the party who
drafted the contract.’

Gardiner, Kamya & Asscs., P.C. v. JackspA67 F.3dL348, 1352 (Fed. Cir. 2006) (quoting
Chris Berq, Inc. v. United States, 455 F.2d 1037, 1044 (Ct. Cl. 1972)).

The determination that an ambiguity is latent, however, does not necessariljnrasail
court adopting the platiff’s interpretation.Cmty. Heating & Plumbing v. Kels®87 F.2d
1575, 1579 (Fed. Cir. 1993). Rather, the court adopts the plamtiférpretation of a latent
ambiguity only if it is reasonabldd. Thus, “[i]f the ambiguity . . . is latent, apthintiff’s
interpretation is reasonable, plaintiff will prevail over an equaisonable interpretation by
defendant.”Diggins Equip. Corp., 17 Cl. Ct. at 3@i;cordAlliant Techsys., Inc. v. United
States 74 Fed. CI. 566, 577 (2007) (“The Court will adopt a contrest@asonable
interpretation of a latent ambiguity under the contra proferentem rule—cogstnuiambiguity
against the drafter. . . If the contractor’s interpretation of such a contract provision is
determined to be reasonable, . . . the contractor will prevail against the author of thet Cont
(citations omitted)).

3. Absence of Contract Provisions

Of course, if a contract is a silent with respect to a particular issue, it mag tiattlhe
contract is ambiguous as to that issue. For example, in Gardiner, Kamya & ABsGc, 467
F.3dat 1353-54, the Federal Circuit found that, when considered as a whole, the language of the
contract at issue was not ambiguo&gecifically, the court concluded that “[t|he phrase ‘[s]uch
prices shall remain in effect pending results of the audit and subsequent negatfatiengnit
prices does not in any wagtate or suggest a retroactive pricing arrangement, and we may not
‘convert an agreemestutter silence on an issue into contractual ambiguitid:’(quotingNew
Jersey v. New York, 523 U.S. 767, 783 n.6 (1998)milarly, in Holland v. United States, 74
Fed.Cl. 225, 263 (2006), the court heltifthe contracts silence regarding the treatment of
preferred stock is not an ambiguity; rather, it reflects absence of anyspraspecially in light
of the fact that the contract documents specifically enumerated the othetoegaapital
promises.”




B. The Parties’ Positions

In its motion for reconsideration, plaintiff claims that the couvtasy 17, 2017 decision
contains mistakes of both fact and law. Pl.’s Mot. 1. First, plaintiff argues theduhiefailed
to recognize that plaintiffs O&M duties with respect to the conduit terminatedradteuary 28,
2005. Id. at 23. As a result, plaintiff contends, the court focused solely on “design/construction
defects” but failed to consider the effects of “contractual terminatitth at 3. According to
plaintiff, the court “does not address the crux of Plaintiff’'s argument thi tires no
contractual duty by Plaintifior O&M of the Conduit after February 28, 2005 and therefore
damage claims from March 1, 2005 forward are not_and caermaroed.” Id. at 4 accordid. at
6 (“Plaintiff was careful to file this action within 6 years of the March 1, 2005 tegtelate
when the United States first acquired O&M responsibility after the diquiraf Plaintiff's
responsibility under the prior contracts. It is not possible to apply ylea6statute of
limitations to this claim by Plaintiff).

Second, plaintiff avers that the court erroneously “ruled in favor of the United State
by declaring that defects in design and construction are part of the or@i&btof the Conduit
and [that] because Plaintiff had notice of the construction/dekfects many years ago such
claims are barred by the 6 year statute of limitationd.’at 45. In plaintiff's view, “[i]t was
and is the duty of the U.S. to fix the design/construction defects it built into its owntgroper
regardless of whether tli&strict subsequently operataad maintains that piece of U.S.
property! Id. at5n.1.

Third, plaintiff contendshat “[t]he architecture of the contract is comprised of pieces
stuck together, rather than a harmonious whole negotiated in its entirety, and it haasiompr
for continuing or future O&M by Plaintiff after February 28, 200" at 6. According to
plaintiff, the contract in this case is comprised of the following documents: (1) the 1963
contract; (2Xhe 1965 contract; (3) the letter agreement of December 14, 1971; (djffenent
“interim renewal contracts” effective January 1, 1995 through February 28, 2005; émel (5)
water service contract effective March 1, 20@Bough February 28, 2030d. Faintiff claims
that itsO&M obligation terminated the day after February 28, 2005, the expiration date of the
last interim renewal contractd. at 7. In support of its interpretatigulaintiff argues: (1) the
1963 contract contains two distinct O&M provisions—under Part Acléd 2 and3, plaintiff is
responsible for O&M of the conduit until December 31, 1994, and under Part B, plaintiff is
responsible for O&M of the distribution system until July 1, 2017atd-8; and(2) althoughthe
Central Valley Project'CVP”) Improvement Act compelled the renegotiation of virtually all
CVP water service contracisicluding plaintiff's,it did not impacplaintiff's O&M obligation
with respect to the conduitthat obligationexpired on December 31, 19%$ stated in Part A,
Article 3 of the original 1963 contract, iat 818.

Fourth, plaintiff suggests that “[t]he plain language of the contract compels the
conclusion that plaintiffs O&M obligation terminated on the stroke of midnight Fep&&r
2005,” the date the last arim renewal contract expiredd. at 18. In other words, plaintiff
argueghatbecause the parties were unable to agree to atmgfuenewal contrast the terms of
the original 1963 contra¢tvhich, according to plaintiff, provided that plaintiff's8&M



obligation for the conduit ended on December 31, 1994) once more became contiallatg.
18-19.

Fifth, plaintiff avers thathe court erroneousligonflat[es] the final language of Article
39 of the long term renewal contract with the languaggsl in the interim renewal contratts
Id. at 19. Specifically, plaintiff takes issue with the court’s charactesizaf the 2005 long-
termcontract as being “like the interim contraétId. at 20. According to plaintifivhereas the
interim contracts provided that “ft¢ respective duties, covenants, and obligations of the parties
in [the 1963 contract] which are not replaced by this Contract shall continue in fellsiotc
effect” the 2005 contract provided thgtlhe respective duties, covenants, and obligations of the
parties in [the 1963 contract] which are not replaced by this Contract shall becteteif Part
A had not been replacedld. (internal quotation marks omitted). In addition, plaintiff faults th
court for omiting the phrase “as if Part A had not been replaced” from its excerpt from the 2005
longtermcontract. Id. Plaintiff concludes:

The Court’s rulingplithely treats pertinent language in Article 35

of the nine Interim Renewal contracts and Article 39 of the Long
Term Renewal water contract as all being the same, and seemingly
inconsequential. The ruling then proceeds to ignore the issue and
Plaintiff's claim that it had no O&M obligation after February 28,
2005, as if the issue never existed. Plaintiff deserves its day in
court.

Lastly, plaintiff makes three final points in supportitsf position that plaintiff's
obligationfor O&M of the conduiterminated the day aft€rebruary 28, 2005(1) plaintiff
argues thatlefendant’s position-that plaintiff's obligationfor O&M of the conduit continues in
perpetuity {a) has ndoundation in the contract langugg€b) violates the cordct formation
principle of certainty of essential terms, one of which is the duration of perfoerofac
contracf;] (c) violates the contract formation principle‘cdnsideration’ in that no consideration
or value supports the purported obligationatlver O&M;] and (d) violates theontract
interpretation principle that the court should avoid interpretations tinatie absencef
definitive written terms—areirrational or absurd,” id. at 21; (pJaintiff argues that further
support for its position can be founda letter dated May 23989,whereinthe Assistant
Regional Director of th8OR’s Mid-Pacific Regiorstatedhis belief that Clear Creek {@uld]
continue to O&M the Conduit through the term of their existing contract, that is through 1994,”
id. at 2%22; and (3)plaintiff argues thait would make no sense for defendant to participate in
two days of negotiations (in the spring of 2004 and on June 15, 2004) on the issue of plaintiff's
obligation forO&M of the conduit if that obligation aady existedd. at13, 22.

In its response to plaintiff’s motion for reconsideration, defendant contends tleautie
did in fact address plaintiffs O&M obligation. Def.’s Resp.11A- First, defendamtotesthat
the court acknowledged plaintiff’'s explanatiom$'to why each of [plaintiff's] defective
design/construction claims should not be viewed as O&M cldinas,at 11 (quotingClear
Creek 132 Fed. Cl. at 246), and that the court was entitled to take plaintiff at its word, Def.’s
Resp. 11. Second, defendant sdteat because plaintiff's clainasebased on specific defects in
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the design and construction of the conduit, it was appropriate for the court tin“fiedra
entering a declaratory judgment regarding operation and emainte obligations in the
abstract’ 1d. at 12.

Next, defendamversthat “[e]ven if this Court did not expressly conclude that
[plaintiff’'s] operation and maintenance obligations under the 1963 Contract continued past
December 31, 1994 (and past March 1, 2005), such a conclusion was implicit in the Court’s
Order.” Id. at 13. According to defendant, the plain language of the 1963 contract supports the
court’s conclusion: (1) Article 3 provides that at some point during the term of BathA
contract, defendant would notify plaintiff as to when O&Mhe conduit would be transferred
from defendant to plaintiff; (2) Article 2 provides that the term of Part A odya® to the
furnishing of water; (3) Article 16 provides that plaintiff agrees (pursueAtticles 3 and 15) to
accept the care and O&M of the conduit without expense to defendant for an unspeddied per
of time and that defendant reserves the right to take back O&M of the conduit shauiif plai
fail to maintain itin good and efficient condition in compliance with applicable federal laws and
the terms of the 1963 contract; and (4) Article 18 provides that if defendant does @&in
of the conduit pursuant to Article 16, plaintiff must pay defenétarthe cost of such services.
Id. at 1314.

Defendant also points to the language in the 1963 costeagilanatory recitalas
further support for its contention that defendant never intended to pay for O&M afrttieitc
after that obligation was transferred to plaintiid. at 14. According to defendant, that language
clearly expresses the parties’ intent that defendant would build the condthiaapthintiff
would both reimburse defendant for the cost of construction and thereafter assumigétierobl
for O&M of the conduit.|d.; accordid. at 1516 (discussing the parties’ intent that plaintiff
operate and maintain both the conduit and the distribution system in perpetuity).

Lastly, defendant contentisat because the contract terms are unambiguous, plaintiff
may not introduce extrinsic evidence in support of its positidnat 16. Specifically, defendant
refers to plaintiff's reliance on the negotiation history of the interim contrapgseéring apages
nine through eighteen of plaintiff’'s motipas wel as plaintiff's reliance on a June 4, 2004 letter
from plaintiff's counsel to defendant (appearing at pages fifteen to seventeamtffjs
motion). Id. Alternatively, defendardargueghat even if the court were to conclude that the
language of th&963 contract was ambiguous, “any such ambiguity would have been glaring,
obligating [plaintiff] to seek clarification.”Ild. at 1617. In defendant’s viewhecritical
language, which appears in Article 2 of the 1963 contract and states that thétterroamtract
is limited “only ‘[ijnsofar as it relates to the furnishing of waterd” at 17 (quoting Article 2 of
the 1963 contract), was “apparent from the face of the document,” Def.’s Resp. 17, adetheref
plaintiff “would have had a duty to ciéy the contract before entering into itd.; seeClear
Creek 132 Fed. Cl. at 231.

In its reply brief, plaintiff vehemently disputes defendant’s contention thagime of
the 1963 contract impose upon plaintiff the obligation to operate and maintain the conduit in
perpetuity. Pl.’s Reply 2. First, plaintiff argues that the parties neveeagnat plaintiff would
reimburse defendant for the cost of constructing the conduit and that the paymenbmsovisi
within Articles 12 and 13 of the 1963 contract provide that plaintiff will reimbursendafe
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solely for the cost of constructing the distribution systéasnat 4. In support of its position,
plaintiff notes that the conduit was rimtilt exclusively for plaintiffs use andhat in fact, it was
built to serve other jurisdictions besides plaintiff, although the parties inteadddféndant to
retain title andbwnership of the conduitd. at 45. According to plaintiff, when the conduit is
properly characterized as a “mjlirisdictional facility, it ‘makes sense’ that [plaintiff] should
not have an O&M obligation for the conduit beyond what it agreed to for the establishment of
[the] facility.” Id. at 56.

Next, plaintiff contends that “[t]he plain language of the 18&3ract does not place a
burden on [plaintiff] to [operate and maintain] the conduit beyond the termination of that
contract.” Id. at 610. With respect to Article 2, plaintiff does not accept defendant’s
interpretation, which is that the terminaticate of December 31, 1994 (referenced therein)
applies only to the furnishing of wateld. at 6. Rather, plaintiff contends that its “O&
obligation was conjoined or in tandem with water availability,” and that “[tjhreitetion date
of December 31, 1994 was reald. With respect to Article 3, plaintiff avers that it limits
plaintiff's obligation to operate and maintain the conduih®“term of part A of [the]
contract.” 1d. at 7 (quoting Article 3 of the 1963 contract)/ith respect to Article 16, plaintiff
argues that when the contract is read as a whole, the language in Articles 2 asd I3¢'given
effect as a terminatiogate for O&M responsibility.”Id. at 8. According to plaintiff, it “defies
common sense” to find that plaintiff agreed to assume O&M responsibility for the tondui
“forever.” Id. at 89. With respect to the entire contract, plaintiff suggests that susnm
judgment is not appropriate because the contract language is “reasonalpyilslesioemore
than one interpretation” and is therefore ambiguddsat 910 (internal quotation marks
omitted).

Lastly, plaintiff states that its “claims for money dages for emergency repairs to the
conduit [made] after March 1, 2005 should be allowed to procddddt 10. Specifically,
plaintiff points to repairs imadeto the conduibn three separate occasi@ssa result of leaks
thatwere discovereth February2007, August 2011, and September 20ML. Plaintiff
estimates that the total cost of repairing the leaks was in excess of $75@6tatas that it
would have been irresponsible for plaintiff not to perform the repairs pending the outttrae
instant lawsuit. Id.

C. Analysis

1. Pursuant to the Plain Language of the Various Contracts Between the Pas, Plaintiff's
Contractual Duty to Operate and Maintain the Conduit Did Not Expire on
February 28, 2005

In its motion for reconsideration, not only does plaintiff conttdrat the court failed to
treat its defective design/construction claims differently than its O&M claioiglaintiff also
contends that the court failed to address plaintiff's assertion that its O&yatbh expired on
February 28, 2005

The contractual termination of Plaintiff's responsibility for
O&M by virtue of thetermination of the original contractual
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obligation, has nothing to do with whethrepairs of defective

design or defective construction of the Conduit by the United
Statedalls into the general contractual definition of O&M as a
contract term.This Court has ruled in favor of the United States

on that issue by declaring that defects in design and construction
are part of the ordinary O&M of the Condaitd because Plaintiff
hadnotice of the construction/design defects many years ago such
claims are barred by tlé&eyear statute of limitations

Pl.’s Mot. 4-5. What plaintiff fails to appreciate, however, is that irrespectitiee nature of
plaintiff's claims, the court must first determine whether it has jurisdictiontbeenin light of
the Tucker Act’s sixyear statute of limitations. For example-fiypothetically speaking—
plaintiff discovered leaks in the conduit pipes in 2000, yet failed to file suit until 201€lathe
would be untimely. This is true whether the leaks were caused by defendarufs us
substandard piping at the time the conduit was built or the leaks were bsusstifting of the
pipes due to local seismic activity. éither scenariahe court mudfirst addressvhether it
possesseasirisdiction over the claims allege®nly then can the court turn to the merits of
plaintiff's claims. That saidhe court did—in its previous opinion—conclude that plaintiff's
contractuaduty to operate and maintain the conduit did not expire on February 28, 2005.

The court’s conclusion was based, as it must be, on the plain language of the 1963
contract, the 1994-2004 interim contracts, and the 2005temng-contract

a. The 1963 Contract

Beginning with the express terms of t@63 contract, the court first quoted language
from the planatory recital that precedes the main body of the contract: “[l]t is irdehdethe
District, subject to the terms and conditions contained herein, will operate andimtietClear
Creek South Unit and said distribution syster@lear Creek132 Fed. Cl. at 230in general
terms, therefore, the parties agreed that once the conduit and distributiontsydteeen built,
plaintiff would be responsible for their O&M.

Secondthe court quoted language frdrticle 2, captioned “Effective Date of
Contract—Term of Part A? “Insofar as it relates to the furnishing of water, this contract shall
terminate on December 31, 1994d. at 231. Thus, pursuant to Article 2, the contract takes
effect on May 14, 1963the date first hereinabove written,” and “[ijnsofar as it relates to the
furnishing of water,” the contract terminates on December 31, 11894.

Third, the court quoted language fréwuticle 3 of Part A of the 1963 contract, captioned
“Transfer of Operation and Maintenance of Project Works to the Distfidilhe Contracting
Officer will furnish to theDistrict a written notice announcing the initialldery date and
statingthe time of thdransfer to the District for operation and maintenahg@ng the tem of
Part A d this contract of the capleted Projecivorks” Id. Thus, pursuant to Article 3, when
construction of the Project Workgs complete or when, in the opinion of the Contracting
Officer, enough of the Project Workgs complete to allow for the delivery of watdefendant
would provide plaintiff with a notice statinghen the delivery of waterauld commence.In its
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opinion, the court further noted: “Thus, the contract states that during the term of Part A
plaintiff [was] to assume the operation and maintenance of the conduit following its completion.”
Id. In other words, the court found that at some point during the term of Part A of the ¢ontract
plaintiff was toassume O&M of the conduit.

Plaintiff argues thathe term of Part A of th&963contract expird on December 31,
1994. Therefore, plaintiff contends that, pursuamrtecles 2 and 3its obligation tooperate
and maintain the conduit, which only eedtluring the term of Pa& of the contractexpired
on December 31, 19941 'he problem with plaintiff's interpretation of Artide2 and3 is that it is
based on a faulty reading of ArticZe Article 2, which as noted above, is captiondeffective
Date of Contraet-Term of Part A,” stategl) when the contract will take effect af{@) when
only “[i] nsofar as it relates to the furnishing of waténg contractvill terminate Article 2 does
not address O of eitherthe conduit or the distribution system. Article 3, in turn, states when
water delivery will begin and when responsibility @&M of the conduitwill transfer from
defendant to plaintiffArticle 3 does nostate when plaintiff D&M obligationwith respect to
the conduiwill terminatenor when defendant’s obligation to provide plaintiff with water will
terminate. Notably, paintiff's failure to address the meaning of the phrase “insofar as it relates
to the furnishing of watérin its analgis isakin to renderinghte phrase surplusaggich an
approach cannot be countenanc8eeUnited Intl Investigative Sery.109 F.3cat 737 (noting
thatcontractinterpretatiormust avoid rendering provisionseaningless

Lastly, the court quoted language frahnticle 16, captioned “Operation, Inspection, and
Retransfer of Transferred WorkdJnited States to Be Held Harmless™:

The District agrees to accept, upon the effective date of transfer
notices pursuant to Articles 3 and 15, the care, operation, and
maintenance of the transferred works and thereafter, without
expense to the United States, to care for, operate, and maintain
them and deliver water therefrom in full compliance with the
Federal reclamation laws and the terms of this contract in such a
manner that said works shall remain in good and efficient
condition.

Clear Creek132 Fed. Cl. at 231. Thus, pursuant to Article 16, plaintiff agreed to operate and
maintain the conduit without any further expense to defendsltitough not noted by the court

in itsMay 17, 2017 decision, Article 16 further provides thalefendant determines that

plaintiff “has not cared for, operated, maintained, or deliveagdr from the transferred works
as required defendant couldaftergiving plaintiff timely notice, take back and operate and
maintainsaid works or any part thereof&dministrative R (“A”)2 461

Significantly, Article 16 alsmotes that, While operating the transferred woykplaintiff
“shall maintain and furnish tihe United States during the term of Part A of this contract a

! The Administrative Recordppear®n the docket as attachments to Defendant’s
Proposed Findings of Uncontroverted Fact as@ttachments to Plaintiff's Responses and
Objections to Defendant’s Proposed Findings of Uncontroverted Facts.
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record of all the water furnished from the Project by the United Staf45. In other words,
because-pursuant to Article 2-defendant’bligation to furnish plaintiff with water terminate
on December 31, 1994, plaintiff's concurrent obligation to provide defendant with a re@drd of
of the water it received also terminaten December 31, 1994. If the drafters of the 1963
contract intended tprovide a cubff date for plaintiff'sO&M obligationwith respect to the
conduit, they would not have segregated plaintiffs O&M obligation from plainttlsgation

to provide defendant with a record of the amount of water furnished during Part A of the
contract. Stated differently, Article I®nfirms thathe December 31, 1994 termination date
appearing in Article 2efers solely to the provision of wattom defendanto plaintiff.

In summary, whemnead as a wholé¢he 1963 contract clearly providasend date to
defendant’s obligatioto furnish plaintiff with water (Decemb@d, 1994), but does not provide
an end date to plaintiff's O&M obligation with respect to the conduit. The court turns oést t
assessment adlfie interim contracts its May 17, 2017 decision.

b. The 1994-2004nterim Contracts

As noted above, because Atrticle 2 of the 1963 contract provides that defendant’s
obligation to furnish plaintiff with water expideon December 31, 1994, the parties entered into
a series of interim contract3.he following tart summarizes the courfsevious description of
these contracts:

Date Period of | Reference to 1963 Contract
Coverage
12/28/1994 1/1/1995 — | Article 35: “The parties hereto acknowledge and agree thg
12/31/1997 | Part A (i.e., Articles 2 through 10) of [the 1963 contract] (a
amended, and as modified by the letter agreement dated
December 14, 1971) is replaced by this interim renewal
contract. The respective duties, wenants, and obligations of
the parties in [the 1963 contract], as amended, which are not
replaced by this interim renewal contract shall continue in full
force and effect, pending prompt completion of good faith
negotiations between the parties to agmauan amendatory

U

contract!
A52-90 A59 A84
12/24/1997 1/1/1998 — | (Same as above)
2/28/1998
A367-404 A376 A402-03
2/20/1998 3/1/1998 — | (Same as above)
2/29/2000

2 In itsMay 17, 2017 decision, the court inadvertently neglected to include a citation to
the interim contract dated February 28, 2001. Reference to that contract iseredm the
court’'ssummary chart.

-13-



o

nd

A409-48 A418 A447
2/29/2000 3/1/2000 — | (Same as above)
11/30/2000
A456-97 A465 A496
11/30/2000 12/1/2000 | Article 1: “The terms and conditions of the Existing Interim
- Renewal Contract are hereby incorporated by reference in
2/28/2001 | this Contract with the same force and effect as if they wereg
included in full text with the exception of Articles 2, 3(a), an
25 thereof, which are revised as follows . . . .”
A553-57 A556 A555
2/28/2001 3/1/2001 — | Article 35: “The parties hereto acknowledge and agree thg
2/28/2002 | Part A (i.e., Articles 2 through 10) of [the 1963 contract] (a
amended, and as modified by the letter agreement dated
December 14, 1971) is replaced by this interim renewal
contract. The respective duties, wenants, and obligations of
the parties in [the 1963 contract], as amended, which are 1
replaced by this interim renewal contract shall continue in {
force and effect, pending prompt completion of good faith
negotiations between the parties to agmgenuan amendatory
contract.”
A559-97 A566 A596
2/28/2002 3/1/2002 — | “The terms and conditions of the Existing Interim Renewal
2/28/2003 | Contract are hereby incorporated by reference into this
Contract with the same force and effect as if they were
included in full text with the exception of Article 2 thereof,
which is revised as follows . . . ."
A600-02 A601 A601
2/14/2003 3/1/2003 — | “The terms and conditions of the Existing Interim Renewal
2/29/2004 | Contract are hereby incorporateg reference into this
Contract with the same force and effect as if they were
included in full text with the exception of Article 1 thereof,
which is revised as follows . . . .”
A608-10 A602 A609
2/27/2004 3/1/2004 — | (Same as above)
2/28/2005
A614-16 A616 A615

10t
ull

In other wordsthe “respective duties, covenants, and obligations of the paitigswere not
changed by the interim contracts continugdftill force and effect Thus, plaintiff’'s obligation
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to operate and maintain the conduit was not chahgede interim contractsin fact, plaintiff's
O&M obligation, which began in 196Bas never been terminated.

c. The2005 LongTerm Contract

In its May 17, 2017 decision, the costatedthat on February 25, 2005, prior to the
expiration of the lasinterim contract, the parties entered into a ergn contractvhereby
defendant agreed to provide plaintiff with water from March 1, 2005, to February 28, 2030.
Clear Creek132 Fed. ClI. at 232-33The court furthestated “Like the interim contracts, the
2005 long-term contract provides that, although Part A of the 1963 contract is no longertjn effec
“[t]he respectivaeduties, covenants, and obligations of the parties in [the 1963 contract] which are
not replaced by tkiContract shalbe unaffected 1d. at 233. Although the court did not then
identify those provisions within the 2005 lotgAn contract that repladgrovisions witim the
1963 contractimplicit in the court’s decisiowasits conclusion that plaintiff's responsibility to
operate and maintain the cond@imainedunchangedby the terms of the 2005 lorigrm
contract.

As noted above, pintiff suggests thdhe court conflatethe language in Article 35 of
the interim contracts with éhlanguagén Article 39 of the 2005 longerm contractthereby
erroneously concludg that plaintiff's O&M obligation extended beyond February 28, 2005.
Apparently, plaintiff contends thét) becausérticle 39 of the 2005 longerm contracends
with the phrase “as if Part A [of the 1963 contract] had not been replatsashligation to
operate and maintain the conduit under Part A of the 1963 coeltrdetion December 31, 1994,
and (2) because the parties did not enter into any adalittontracts following thexpiration of
the 2005 longterm contract, plaintiff’©bligation to operate and maintain the congs once
more defined by the terms of the 1963 contr&daintiff is incorrect. As statedoy the court in
its previous opinion, plaintiff's O&M obligation, as established in the 1963 contractnuestto
this day; plantiff cannot point to any language in either the 1963 contract, themearan
contracts, or the 2005 lortgrm contract thgtrovidesotherwise.

2. The Fact That the Parties’ Wntract Continues in Perpetuity Does Not Violate Principles
of Contract Formation or Interpretation

As explainedabove, in addition to arguing that the plain language of the various contracts
does not support defendant’s position that plaintiff's O&M obligation continues in peypetuit
plaintiff also argues that the veexistence oucha contract violates (1) the contrdatmation
principle of “certainty of essential terghen that the duration of the contract is not sta{@jlthe
contract formation principle of “consideration,” in that no value was given bydaffe in
exchangeand (3) the contradhterpretation principle that the court should avoidtional or
absurd interpretations. Once more, plaintiff is incdrrec

First, as discussed in detail above, when the language of the 1963 contract, the 1994-2004
interim contrads, and the 2005 longgrm contractre read in tasem, it is clear that the duration
of plaintiff's O&M obligation isnot ambiguous. Rather, itegearlyspecified. Once paintiff
assumes responsibility f@&M of the conduit, that obligation continues, pursuant to Article 16
of the 1963 contract, until defendant—havaegermired that plaintiff has not properlgperated
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and maintained the conduifprevides plaintiff with timely notification that defendant plans to
resume O&M of the conduit. Thus, with respecgpl@intiff's argument regarding the contract’s
duration, clearly aessential ternmplaintiff is mistaken.SeeTown of Readsboro v. Hoosac
Tunnel & W.R. Co., 6 F.2d 733, 735 (2d Cir. 1929)ad the parties expressed the intention to
make a promise for perpetual maintenance, we should, of course, have nothing tarsay; the
words would be conclusivg;"Fla. Keys Aqueduct Auth. v. United Ségt 7 CI. Ct. 297, 300
(1985)(“[T] he fact that a contract is to have a perpetual term does not invalidate”)t aff'd,
790 F.2d 95 (Fed. Cir. 1986ee alsdConsumers Ice Co. v. United States, 201 Ct. CI. 116, 125
(1973)(“The fact that @ontract leaves indefinite the period for performance will not usually
invalidate it or make it unenforceable, but the longer the period for performance vier tiea
burden on the enforcing party to prove that the extended duration was intended.

Second, “[a]contract does not lack mutuality merely because a particular promise or
obligation is not offset by a similar promise or obligatipRather, t]le pertinent question is
whether the agreement as a whole is supported by mutual consider&lmrkKeys Aqueduct
Auth., 7 Cl. Ctat299;see als® Samuel Williston & Richard A. LordA Treatise on the Law of
Contractss 7:14 (4th ed. 200&) The fact that the obligations of parties to a contract need not be
substantially equal may be demonstratgdhe numerous cases in which one ptrtg contract
has the right to reject a performance when that party, or someone actinbetmifgsuch as an
architect or engineer), is not satisfied, despite the fact that thevecmresponding right given
to the other party. Other examples of unequal exchanges which nevertheless produge bindin
contracts abound, including the many cases involving contracts of employment autigim cin
addition to the usual provisions covering services and compensapoomise by the employee
not to compete when the employment relationship comes to an end. Though equitableyelief ma
not be available in all such cases, it will not be denied solely on the ground that values
exchanged are not equivalent, or that the supposed requirement of mutuality of obligatioh has
been met.”)17A Am. Jur. 2dContracts§ 21 (2@4) (“It has been held that there must be
mutuality of obligation to form a contract or to render it enforceable, and mutuadibjigation
is sometimes listed as an element required for the formation of a corHiaeever, it has also
been held that the $éament that mutuality of obligation is essential to every contract is too
broad, and thaimutuality of obligationis the same as considerati@amd thaimutuality of
obligation is unnecessary if the contract is supported by consideration. Also, éeimasabd
that, because a promise by one person is merely one of the kinds of consideratiilh that
support a promise by another, mutuality of obligation is not an essential elemenninagatc
unless the lack of mutuality would leave one party without a valid or available cotisidéoa
his or her promisg.

In Florida Keys, the Florida Keys Aqueduct Authority (“FKAA R state agency the
purposes and functions of which are to obtain, supply, and distribute an adequate water supply
for the FloridaKeys” entered into a contract with the United States in 1974. 7 Cat298.
Pursuant to the terms of the contract, the United States agreed to transfehgwofesne of its
pipelines tahe FKAA. 1d. In addition, the United States agreed to purcitaseater from the
FKAA for use by various federal agenclesated in the Florida Keydd. In return,the FKAA
agreed to charge the United States a reduced Icht& he contractfurther provided thathe
United Statediadthe right to terminatéhe contracby giving noticeto theFKAA after the
passage of ten yearfd. at 299.
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In its complaintthe FKAA claimedthat itscontractwith the United Stateferminatedn
1984 and thathe FKAA wasthereafteentitled to charge the United States the same rate it
charged its other customergl. According tothe FKAA, because the contract provided that
only the United States was entitled to terminate the contthetpbrtion of the contract which
extends beyond the initial @ar period is lacking with respect to mutuality of obligation and is
therefore voidable under Florida léwld. The court did not agree:

In the instant case, the unilateral right of the government to
terminate theontract upon notice after an initial ¥8ar term does
not render the contract illusory by vitiating the governngent’
consideration. First, the government transferred to FKAA the
pipeline, appurtenant structures, and real estate used by FKAA to
provide water service.Second, the government agreed to purchase
and pay for water service at the rates provided in the contract for a
minimum of 10 years, and in fact did do so. Third, the government
agreed not to terminate FKA&right to sell the water to the
government at the agreed rates after the 10 years without giving
plaintiff 30 days’ written notice in advanc&hus, there was
adequate consideration for the plaintiff’'s obligation to furnish
water to the United States, and the right of the United States
terminate upon notice after 10 years does not render the contract
illusory.

Id. at 30Q accordSilverman v. United State230 Ct. Cl. 701, 711 (1982)s there is no
indication of fraud or misrepresentation on the part of the plaintiff, the court is n&rnedc
with the adequacy of the consideration furnished by the plainiitihg Mills v. United States
187 Ct. CI. 696, 700-01 (1969)kf. 2 Arthur L. Corbin, Corbin on Contracts § 5.12¥. ed.
1995) (“A single and undivided consideration may be bargained for and given as tlie agree
equivalent of one promise or of two promises or of many promises.”).

As in Florida Keys, n the case at batpnsideration was given by bagtlarties. For its
part, cefendant agreed to construat@duit and avater distribution system, transf®&M of
both to plaintiff, and then provide plaintiffith water SeeA220-71. In return, plaintiff agreed,
inter alia,to operate and maintain the conduit upon its trandéer.Thus, plaintiff cannot claim
that defedant failed to provide any consideration or value in return for plaintiff's ongoing
obligation tooperate and maintaihé conduit.

Furthermoreplaintiff's mereassertiorthat a contract term that continues in perpetuity is
either irrational, absurd, or both, does not make it so. This is especially trueinstime
because there are definitive written terms defining the parties’ abhgainder the various
contracs. In other words, this is not a situation in whithintiff is attempting to convince the
court that irrational or absurd terms govern the parties’ relationship leeiteane is no written
contract. Here, there is nquistone written contract, but manyritten contracts that define the
parties’ respective obligations.
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Finally, the court rejects plaintiff's argument that becalamtiff was not obligated to
reimburse defendant for the cost of constructing the contwibuld nat make sense for gintiff
to have agreed to operate and maintain the conduit in perpetuity. In this case, the tiomsidera
previously given was mutual; therefore, the terms of the various contrildie wpheld. That
plaintiff now claims that the terms it previouslyragd to make no sense is of no moment.

3. Plaintiff’'s Position Would Not BeAided by the Court’'s Consideration of Extrinsic
Evidence

Lastly, although plaintiff references extrinsic evidence in supgidts contention thaits
O&M obligation does not continue in perpetuity, the parol evidence rule bars the use of such
evidence in the mannetaintiff proposes. As stated by the court in City of Tacoma v. United
States 38 Fed. CI. 582, 589 (1997):

Contract interpretation may be aided, within limits, by an
examination of the circumstances surrounding formatiiire
parol evidence rule bars the introduction of extrinsic evidence
antecedent to or contemporaneous with contract formation for the
purpose of adding to, subtracting from, varying, or contradicting
the terms of a written contract, which is fipptomplete,
unambiguous, and unaffected by mistake, fraud, or accident.
Conoco Inc. v. United States, 35 Fed. CI. 309, 325 (19b6¢.
court, however, may use certain extrinsidence for the limited
purpose of explaining the circumstances affecting a contract by
shedding light on the partiesbjective intent.

As discusseabove plaintiff contends that the introduction of paeeidence is permissible in
this case because the meaning of the contract terms is ambiguous. Howev#f daasnhot
explain how itarrives athis conclusion. Insteaglaintiff merely states that where the language
of a contract isusceptible to two reasonable interpretations, the language is ambiguous and
thereforesummary judgment is not appropriate. Pl.’s Reply 9.

The first piece of extrinsievidenceplaintiff offersis a statement made bye Assistant
Regional Director of th8OR’s Mid-Pacific Regionconcerninga separate dispute between
plaintiff and Centerville Community Service DistricdeeA850. In a letter dated May 25, 1989,
the Assistant Regional Director statédt this time, we do not foresee a need for Reclamation
to [operate and maintainhé Conduit idieu of Clear Creeklt is expected that Clear Creek will
continue tdoperate and maintairthe Conduit through the term of their existing contract, that is
through 1994.”Id. Haintiff contends that this statemastproof that its O&M obligation for the
contract expired ahe end of 1994. The court disagrees. As discussed above, the court finds
that the express language of the various contracts is not ambiguous. Rather, slctuedntr
language clearly mandat¢hat plaintiff operate and maintain the conduit until such time as
defendant: (1) concludes that plaintiff is no longer meeting its O&M obligationatisfastory
manner, (2) notifies plaintiff in a timely fashion of its conclusion, and (3) resu&bsd@the
conduit. Furthermore, even if the contractual language was ambigecasisikhe Assistant
Regional Director'statement contradicts rather than explains the terms of the contracts, it may
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not be consideredSeeTEG-Paradigm Envtl., Inc. v. United States, 465 F.3d 1329, 1341 (Fed.
Cir. 2006)(“Given that the contract expressly incorporates certain extrinsic documerdegbut
not incorporate the work plan, we find that the work plan is an extrinsic document thatlmannot
used to contradict or modify the contract under the parol evidencd;rile& F Bldg. Maint.

Co. v. United States, 56 Fed. Cl. 62, 68 (2003) (“Having considered plaiextitinsic evidence
when ascertaining the completeness of the settlement agreement andatimalithe court

holds that plaintifs extrinsic evidence is nevertheless prohibited by the parol evidence rule for
the purpose of varying the unambiguous terms of the agreément.

The second piece of extrinsic evidemptaintiff offersis the fact that the parties spent two
days in the spring of 2004 negotiating plaintiff's O&M obligation for the condudwéver, this
evidence does not definitively establish, as plaiatiffuesthatits O&M obligation for the
conduit ended in December 1994 or it partiesvould not have engaged in discussions if
they believed that plaintiff ©&M obligation continued in perpetuityJnlike the Assistant
Regional Director’s statement, which contradicts the plain language cotm@cts, the fact that
the parties engaged in negotiations—in and of itself—does not contradict anythingerin ot
words, even if botlparties agreeth 2004 that plaintiff's O&M obligation continued in
perpetuity, they still could have sought to amend the contAdttiough plaintiff might argue
that the fact that negotiations were held in 2004 explainsittigmstances affectinfpe various
contracts between the partigg shedding light on tlireobjective intent, plaintiff would be
mistaken It is equally plausike for the parties to have engaged in further negotiations regarding
the operation and maintenance of the conduit following a previous agreemegaithi#t’'s
O&M obligation had already expird@laintiff's position) or a previous agreement that pléfisti
O&M obligation continued in perpetuity (defendant’s position).

4. Plaintiff's Claims Regarding Conduit Leaks Occurring in 2007 and 201Remain Viable

In addition to maintaining the position thet O&M obligation expired on February 28,
2005, plaintiff argues that the court erreadancluding that plaintiff's clainnegardingconduit
leaksdiscoveredn February 2007, August 2011, and September 2011 was untimely pursuant to
the Tucker Act’s sixyear satute of limitations.However, the coumeverreached such a
conclusion.

In its Second Amended Complaintatiff does not specifically reference leaks
discovered in 2007 and 2011. Rather, plaittifadly states that “[vthin the last six years,
there have been interruptions in water service and breach of the CONTRACTUyitdok
States’ refusal to perform repaard restore water service due to failures in the Muletown
Conduit from a varietyf causes.”Second Am. Compl. § 33imilarly, inits motion to dismiss
and for summary judgment, defendaiat dot specifically reference leaks discovered in 2007
and 2011.Ratherdefendant arguegenerally that plaintiff's claims of defective design and
construction are timbarred defendant’s subsequent in-depth discussion of those claims focused
on events that occurred prior to July 2004. Def.’s Mot. to Dismiss & for Summ. J. 9-27. Thus,
in itsresponse to defendant’s motion to dismiss and for summary judgment, plaintiff state

In regard to claims for damages from repairs of defective
design/construction of the Conduit, it should be noted that Plaintiff

-19-



claims damages for leaks in the Conduit at three segacatigons

and which occurred in February 2007, August 2011, and
September 2011. A259Zhe specificcircumstances, location,
causation, and other factors relating to each individual leak are not
necessarilyhe same or otherwisdentical as to the factors of
causation. Defendant United States has not offered any objection
or evidence asserting that individual leaks are identical in nature.
All of theseaforementioned leaks are well within the period of the
statute of limitatios and are not subject to anytioé arguments

made by Defendant on that alleged defense.

Pl.’s Resp. to Def.’s Mot. to Dismiss & for Summ. J. 8. In other woslplantiff correctly

noted in its response, defendaitt dot addresses these three incidents in its motion to dismiss
and for summary judgment. Because defendant didduress these incidentsits combined
motion, the court did not rule on them in its May 17, 2017 decision. Thus, there is nothing for
thecourt to reconsider; plaintiff's claims regarding conduit leaks occurring in 2602@il1

remain viable.

V. CONCLUSION

For the reasons stated above, the dD&MNIES IN PART (in Sections Ill.A, 11I.B, and
[11.C.1-3) andDENIES AS MOOT IN PART (in Section IIl.C.4)plaintiff’'s motion for
reconsideration The partieshallfile a joint status report with a proposgeetrial and trial
scheduleon orbeforeFriday, January 19, 2018. The proposed schedule shall include a
suggested location (city and state) for trial and three suggested trial dates

IT 1S SO ORDERED.

sMargaret M. Sweeney
MARGARET M. SWEENEY
Judge
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