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THE UNITED STATES,

COMMON GROUND HEALTHCARE *
COOPERATIVE, *
*
Plaintiff, *  Affordable Care Act; CosBharing
*  Reduction Payments; 42 U.S.C. § 18071,
V. *  Motion for Summary Judgment, RCFC 56;
*
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Defendant.
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Stephen Swedlow, Chicago, IL, for plaintiff.

Christopher J. Carney, United States Department of Justice, Washington, DCeifalaahéf

OPINION AND ORDER

SWEENEY, ChiefJudge

Plaintiff Common Ground Healthcare Cooperative contends, for itself and on behalf of
those similarly situated, that the federal government ceased making tshaasg reduction
payments to which it and other insurers are entitled under the Patient Protedtisificadable
Care Act(“Affordable Care Act”), Pub. L. No. 111-148, 124 Stat. 119 (2010), and its
implementing regulations. Currently before the court are plaintiff’'s motiosuimmmary
judgment and defendant’s cross-motiordismisdor failure to state a claim upon which relief
can be grantedFor the reasons set forth below, the cnds that plaintiff is entitled to recover
the unpaid cost-sharing reduction reimbursements. Therefgranisplaintiff’'s motion and
deniesdefendant’s motion.
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|. BACKGROUND
A. The Affordable Care Act

Congress enacted the Affordable Care Act as part of a comprehensive scheme of health
insurance reform. See generallKing v. Burwell, 135 S. Ct. 2480 (2015). SpecificalljetAct
includes “a series of interlocking reforms designed to expand coverage in thduatihealth
insurance market.’ld. at 2485. In conjunction with these reforms, the Act provided for the
establishment of an American Health Benefit Exchange (“exchange”) in each siateuiayy 1,

2014, to facilitate the purchase of “qualified health plans” by individuals and smiziébsiss.

42 U.S.C. 88 18031, 18041 (2018gcordKing, 135 S. Ct. at 2485 (describing an exchange as
“a marketplace that allows people to compare and purchase insurance plans”) e@edifth
plans can be offered at four levels (bronze, silver, gold, and platinum) that d#ézt tsa how
much of a plan’s benefits an insurer must cover under the?pighU.S.C. § 18022(d)(1).

Among te reformsancludedin the Affordable Care Aatvere two aimed at ensuring that
individuals have access to affordable insurance coverage atllderat the premium tax credit
enacted in section 1401 of the Act, 26 U.S.C. § 36B (2012), and thehaostg reduction
program enacted in section 1402 of the Act, 42 U.S.C. § 180HhE premium tax credits and
the costsharing reductions work together: the tax credits help people obtain insurance, and the
costsharing reductions help people get treatment once they have insurancétni@ali
Trump, 267 F. Supp. 3d 1119, 1123 (N.D. Cal. 2017).

1. Premium Tax Credit

Thefirst of thesawo reforms, theoremium tax credjtis designed to reduce the insurance
premiums paid by individuals whose household income is between 100% and 400% of the
poverty line. See26 U.S.C. 86B(c)(1)(A);42 U.S.C. 8§ 18082(c)(2)(B)(igccord26 C.F.R.

§ 1.36B-2(a) to (b) (2017); 45 C.F.R. 8§ 156.460(a)(1) (2011Ae SEcretary of the Department
of Health and Human Services (“Secretary of HHSequired to determine ether

individuals enrolling in qualified health plans on an exchange are eligible for the preaxium
credit and, if so, to notify the Secretary of the United States Department ottmuily
(“Treasury Secretary”) of that fact. 42 U.S818082(c)(1).The Treasury Secretary, in turn, is
required to make periodic advance payments of the premium tax credit to the inffererg

the qualified health plans in which the eligible individuals enrolled§ 18082(c)(2)(A). The
insurers are required to use these advance payments to reduce the premiumgdilehe el
individuals. Id. 8 18082(c)(2)(B)(i);see als®6 U.S.C. 86B(f) (describing the process for

1 Seven days after enacting the Affordable Care Act, Congress enacted the Health Care
and Education Reconciliation Act of 2010, Pub. L. No. 111-152, 124 Stat. 1029, which included
additional provisions related to health insurance reform.

2 For example, for a silvdevel qualifiedhealthplan, insurers are required to provide
coverage for 70% of the benefits offered under the plan. 42 U.S.C. § 18022(d)(h¥iBErs
offering qualified health plans on an exchange must affexast one silvelevel plan and one
gold-level plan. Id. § 18021(a)(1)(C)(ii)



annually reconciling an individual’s actual premm tax credit with the adwae payments of the
credit). To fund the premium tax credit, Congress amengeeexisting permanent
appropriation to allow for the payment of refunds arising from the créég31 U.S.C. § 1324
(2012) (“Necessary amounts are appropriated . . . for refunding internal reveegdaud as
provided by law . . . . Disbursements may be made from the appropriation made bytitins sec
only for . . . refunds due from credit provisions of [26 U.S.C. § 36B].”).

2. Cost-Sharing Reductions

The other reform, costharing reductionss designed to reduce the out-of-pocket
expensegsuch as deductibles, copayments, and coinsutapai by individuals whose
household income is between 100% and 250% of the povertySeei2 U.S.C.

88 18022(c)(3), 18071(c)(2accord45 C.F.R. 88 155.305(g), 156.410(ansurers offering
gualified health plans are required to reduce eligible individuals’ cost-shabiiggtions by
specified amount$42 U.S.C. § 18071(a), and tBecretary of HH$s required to reimburse the
insurers for the cost-sharing reductions theke,seeid. 8 18071(c)(JQ) (“[T]he Secretary [of
HHS] shall make periodic and timely payments to the issuer equal to the value of the
reductions’).

The Secretary of HHS is afforded some discretiaméntimingof the reimbursements
once he determines which individuals are eligible for sbarirg reductionshe must notify the
Treasury Secretary “if an advance payment of thesluating reductions . . . is to be made to the
issuer of any qualified health plan” and, if so, the time and amount of such advance pdgment.
8 18082(c)(3). Pursuatd this authority, the Secretary of HHS established a reimbursement
schedule by which the government “would make monthly advance payments to tiesuoemer
projected cossharing reduction amounts, and then reconcile those advance payments at the end
of the benefit year to the actual ce$taring reduction amounts.” Patient Protection and
Affordable Care Act; HHS Notice of Benefit and Payment Paramigte2014, 78 Fed. Reg.
15,410, 15,486 (Mar. 11, 2013) (to be codified at 45 C.F.R. § 1562893§lsal5 C.F.R.
8 156.430(b)(1) (“A [qualified health plan] issuer will receive periodic advanca@aty [for
cost sharing reduction®]. The amount of the cost-sharing reduction payments owed to insurers
is based on information provided to HHS by the insur8ex45 C.F.R. § 156.430(c) (requiring
insurers to report to HHS, “for each policy, the total allowed costs for eddedlth bepfits
charged for the policy for the benefit year, broken down by . . . (i) [{jhe amounhsuedi]

3 “The term ‘costsharing’ includes . . . deductibles, coinsurance, copayments, or similar
charges,” but not “premiums, balance billing amounts for non-network providers, or gpardin
non-covered services.” 42 U.S.C. § 18022(c)(3).

4 To be eligible focostsharing reductions, an individual must enroll in a silegel

qualified health plan. 42 U.S.C. § 18071(b)(1). Under a standard lelxadrplan, insurers are
required to provide coverage for 70% of the benefits offered under thelglan.
§ 18022(d)(1)(B). However, for eligible individuals, that percentage increases to 7386 (whe
household income is between 200% and 250% of the poverty line), 87% (when household
income is between 150% and 200% of the poverty line), or 94% (when household iscome i
between 100% and 150% of the poverty linkg). 8§ 18071(c)(2).
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paid[,] (ii) [tthe amount the enrollee(s) paid[, and] (iii) [the amount the em(@jevould have
paid under the standard plan without cels&ring redctions”).

The Affordable Care Aatlid not include any language appropriating funds to make the
costsharing reduction payments.

3. Requirementsfor Insurers

To offer a health insurance plan on an exchange in any giver-gedrbecome eligible
to receive payments for the premium tax credit and-sbating reductions—an insurer must
satisfy certain requirements established by the Secretary of Bei§.e.g.42 U.S.C.
8§ 18041(a)(1) (authorizing the Secretary of HHSi$sUe regulations settirggandards for
meeting the requirements under [title | of the Affordable Care Act] withexts—(A) the
establisiment and operation of Exchanges . (B);the offering of qualied health plans through
such Exchanges; . . . and (D) such otleguirements as the Secretary determines appropriate”).
The requirements includ&) obtaining certification that any plan it intends to offer is a qualified
health plangee, e.g.45 C.F.R. 88 155.1000, .1010, 156.200; and (2) submitting rate and benefit
information before the open enroliment period for the applicable gear.e.g.id. 8§ 155.1020,
156.210. In addition, in most circumstances, insurers must make their qualified headth pl
availableonthe exchanges for the entire year for which the plame eertified. 45 C.F.R.
§ 156.272(a).

B. Termination of Cost-Sharing Reduction Payments

On April 10, 2013, before the exchanges opened for busiPessdenBarackH.
Obamasubmittedto Congress his budget for fiscal year 205£e0ffice of Mgmt. & Budget,
Exec. Office of the Presiderfiscal Year 2014 Budget of the United States Government to
Congress (2013). The budget included a request for a line-item appropriation feinars-
reduction paymentsSeeid. at App. 448accordCtrs. for Medicare & Medicaid SeryPep’t of
Health & Human Servs., Fiscal Year 2014 Justification of Estimates for Apgtiops
Committeesl 84 (2013). However, Congredisl notprovide the requested appropriatiddee
Consolidated Appropriations Act, 2014, Pub. L. No. 113-76, 128 Stetemls&. Rep. No.
113-71, at 123 (2013) The Committee recommendati does not include a mandatory
appropriation, requested by the administration, for reducedhbashg assistance . as
provided for in sections 1402 and 1412 of the [Affordable Care"Actn fact, it is undisputed
by the parties that Congress has neyecificallyappropriated funds to reimburse insurers for
their costsharing reduction®. It is further undisputed that Congress has néezxpressly
prevented—in an appropriations act or otherwisthe Secretary of HHS or the Treasury
Secretary from expending funds to make cost-sharing reduction paymézitamended the
Affordable Care Act to eliminate the cestaring reduction payment obligation.

> Whether Congress will appropriate funds for cost-sharing reduction paymémés i
future is an open questiolCf. Patient Protection and Affordable Care AdtdS Notice of
Benefit and Payment Parameters for 2020, 84 Fed. Reg. 227, 283 (Jan. 24, 49) (“
Administration supports a legislaésolution that would approprigieostsharing reduction]
payments . . ).



Although Congress did not specifically appropriate funds for cost-shadngtien
paymentsthe Obama administrationegan making advance paymetatsnsurergor cost
sharing reductions January 2014SeeCtrs. for Medicare & Medicaid Servs., Dep’'t of Health
& Human Servs., Guidance Related to Reconciliation of the Cost-Sharing Reductiporgo
of Advance Payments for Benefit Years 2014 and 2015 27 (20ti®rde the payments o
“the same account from which the premium tax credit” advance payments were-inautber
words, from the permanent appropriation described in 31 U.S.C. § 1324. Letter from Sylvia M.
Burwell, Director of the Office of Mgmt. & Budgeto Ted Cruz and Mliwael S. Leel.S.
Senators 4 (May 21, 2014), http://www.cruz.senate.gov/files/documents/[261iet8521
Burwell_Response.pdf.

On November 21, 2014, the United States House of Represesa(dtiouse”) sued the
Obama administratiom the United States District Court for the District of ColumbR.C.
district court”)to stop the payment of cost-sharing reduction reimbursements to insbeers.
generallyU.S. House of Representatives v. Burwell, No. ¥41967-RMC (D.D.C. filed
Nov. 21, 2014).TheD.C. district court ruled for the House, holding:

The Affordable Care Act unambiguously appropriates money for Section 1401
premium tax credits but not for Section 1402 reimbursements to insurers. Such an
appropriation cannot be inferred. None ofi®taries’extratextual arguments-
whether based on economics, “unintended” results, or legislative history—
persuasive. The Court will enter judgment in favor of the House of
Representatives and enjoin the use of unappropriated monies to fund
reimbursenents due to insurers under Section 140R2e Court will stay its

injunction, however, pending appeal by either or both parties.

U.S. House of Representatives v. Burwell, 185 F. Supp. 3d 165, 168 (D.D.C. 2016). The Obama
administration appealed the rulin§ee generallyJ.S. House of Representativesizar

(“Azar’), No. 16-5202 (D.C. Cir. filed July 6, 2016However,the United States Court of

Appeals for the District of Columbia Circuit (“D.C. Circuitfhayed the appe&b allow

Presidenelect Donald J. Trump and his future administration time to determine how to proceed.
SeeMot. Hold Briefing Abeyance 1-Azar, No. 16-5202 (Nov. 21, 2016prder,Azar, No. 16-

5202 (Nov. 21, 2016).

The Trump administration continued the previous administration’s practice afignaki
advance cossharing reductiopayments to insurers. However, on October 11, 2017, the United
States Attorney General sent a letter to the Treasury Secretary and tlgeSeadiatary of HHS
advising thatthe best interpretationfaehe law is that the permanent appropriation for ‘refunding
internal revenue collections,’ 31 U.S.C. § 1324, cannot be used to fund thehaosty
reduction] payments to insurers authorized by 42 U.SX80§1.” Letter fronJefferson B.
Sessions IlIU.S. Attorney General, to Steven Mnuchin, Sec’y of the Treasury, and Don Wright,
M.D., M.P.H., Acting Sec’y of HHS 1 (Oct. 11, 201Rjtp://www.hhs.gov/sites/default/files/
csrpayment-memo.pdf. Based on this guidance, the Acting Secretary oflirddégd the
following day, that “[costsharing reduction] payments to issuersstraiop, effective
immediately, and that such “payments are prohibited unless and until a valid appropriation
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exists.” Memorandum fronEric Hargan, Acting Sec’y of HH%to Seema Verma,
Administrator of the Ctrs. for Medicare & Medicaid Servs. (Oct. 12, 2017), httpw/is.gov/
sites/default/files/cspayment-memo.pdf.

C. Reaction tothe Termination of Cost-Sharing Reduction Payments

The Trump administration®rminaton of cost-sharing reduction payments did cmine
as a surprise to insurers:

Anticipating that the Administration would termingt®stsharing reduction]
payments, most states began working with the insurance companies to develop a
plan for how to respondBecause the Affordable Care Act requires insurance
companies to offer plans with cost-sharing reductions stomers, the federal
governmens failure to meet iticostsharing reduction] payment obligations
meant the insurance companies would be losing that m@eynost of the states
set out to find ways for the insurance companies to increase premiums for 2018
(with open enrollment beginning in November 2017) in a fashion that would
avoid harm to consumer#&nd the states came up with an idedlow the

insurers to make up the deficiency through premium increases for silver plans
only. In other words, allow a relatively large premium increase for silagspl

but no increase for bronze, gold, or platinum plans.

As a result, in these statdsr everyone between 100% and 400% of the
federal poverty level who wishes to purchase insurance on the exchanges, the
available tax credits rise substantiallyjot just for people who purchase the silver
plans, but for people who purchase other plaas to

Californig 267 F. Supp. 3d at 1134-86otnote omitted) In other words, by raising premiums
for silverlevel qualified healtiplans, the insurers would obtain more money from the premium
tax credit program, which would help mitigate the loss otthstsharing reduction payments.

6 Eric Hargan was named Acting Secretary of HHS on October 10, Z#EPress
Release, The White Houderesident Donald J. Trump Announces Intent to Nominate Personnel
to Key Administration Post&ct. 10, 2017), https://www.whitehouse.gov/presidential-
actions/president-donaldijump-announces-intent-nominate-personnel-geyninistration
posts-22/.

” Notably, increasing silvelevel qualified healtiplan premiums would not harm most
consumers who qualify for the premium tax credit because the credit increfisepesmium
increases. Segalifornia 267 F. Supp. 3d at 1134 (“[T]he amo{mitthe premium tax crediip
based on the cost of the secarttapest silver plan available on the exchange in your
geographic area, and then adjusted based on your income (that is, based on whdrenythefal
spectrum betweeb00% and 400% of the federal poverty level). So, if premiums for the second-
cheapest silver plan in your area go up, the amount of your tax credit will goaup by
corresponding amounSee26 U.S.C. § 36B); see alsadd. at 1122 (“[Mpst state regulater
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Accordid. at 1139 (agreeing with tletates'that the widespread increase in silver plan

premiums will qualify many people for higher tax credits, and that theased federal

expenditure for tax credits will be far more significant than the decreasedlfegpenditure for
[costsharing reduction] paymeri}s This approach is commonly referred to as “silver loading,”
and nany states appear to haetedorsedt, seeid. at 1137 (“Even before the Administration
announced its decision, 38 states accounted for the possible termingtiosteharing

reduction] payments in setting their 2018 premium rates. And now that the announcement has
been madegven more states are adopting [thieategyof increasing silvetevel plan premiums

to obtain additional premium tax credit paymerit§potnote omitted)).

D. Other Litigation

While the states and insurers were working on ways to mitigate the loss-ehaasg
reduction paymentshe parties in thease on appeal at the D.C. Cirdogtgan discussinttpat
case’s disposition. Joint Status Report &Zar, No. 16-5202 (Nov. 30, 2017). Ultimately, at
the request of the parties, theC. Circuit dismissed the appeal, Ord&zar, No. 16-5202 (May
16, 2018), and the D.C. district court vacated the portion of its ruling in which it provided that
“reimbursements paid to issuers of qualified health plans for theskbastigreductions
mandated by Section 1402 of the Affordable Care Act, Pub. L1481areENJOINED pending
an appropriation for such paymentsfder,Azar, No. 1:14ev-01967-RMC (May 18, 2018).

A separate lawsuit was filed lsgventeen statesd the District of Columbia in the
United States District Court for the Northern District of California (“Californgiritt court”) to
compelthe Trump administration to continue making the advance cost-sharing reduction
payments to insurersSee generallZalifornia v. Trump, No. 3:1¢v-05895VC (N.D. Cal.
filed Oct. 13, 2017). The California district codenied the states’ motion for a preliminary
injunction. California 267 F. Supp. 3d at 1121-22, 1140. Eventutily states requested a stay
of the proceedings or, alternatiyedismissal of the suit without prejudice, explaining:

[S]taying the proceedings is warranted to avoid disturbing the status quo given the
general success of the practice commonly referred to as “klging” which

mostly curbed the harm caused by the federal government’s unjustifiedaressat

of cost-sharing reduction (CSR) subsidies mandated by Section 1402 of the
Patient Protection and Affordable Care Act (ACAt the same time, becae@ of

the real threat of the federal government taking action to prohibit-$ilagmg,

the Court should retain jurisdiction, thus allowing the Plaintiff States to
expeditiously seek appropriate remedies from this Court for the protectionrof thei
citizens. Alternatively, if the Court determines that a stay is not appropriate at
this time, the Plaintiff States respectfully request that the Court dismiss the action
without prejudice.

Mot. for Order Staying Proceedings or, e tAlternative, Dismissingction Without Prejudice
2, California, No. 3:17ev-05895VC (July 16, 2018)cf. HHS Notice of Benefit and Payment

have devised responses that give millions of lower-income people better healtgeayations
than they would otherwise have had.



Parameters for 2020, 84 Fed. Reg. at28Be Administration supportslagislative solution
that would appropriate CSR payments and end silver loading. In thecalifeCongressional
action, weseek comment on ways in which HHS might address silver loading, for potential
action in future rulemaking applicable not sooner than plan year’20Zhe California district
court dismissed the case without prejudice on July 18, 20i@&erDismissing Case Without
Prejudice Californig, No. 3:17ev-05895VC (July 18, 2018).

E. Effect of Cost-Sharing Reduction Payment Ter mination on Plaintiff

Plaintiff is a nonprofit corporatiotihat offersqualified health plans on Wisconsin’s
exchangé. It began offering qualified health plans on the exchange in January 2014, continued
to offer such plans in 2015, 2016, 2017, and committed to offering such plans in 2018. Plaintiff
began receiving monthigdvance costharing reduction payments in January 2014 and, as with
every other insurer offering qualified health plans on the exchanges, stoppedceteise
payments effective October 12, 2017. Plaintiff estimates that it is owed $12-I#rfoHi2017
and asserts that because approximately 65% of its insured popuagore costsharing
reductions, the unpaid amount will have a significant effect on its finances. lioadpliaintiff
estimates that it will be owed cesftaring reduction payments of approximately $60 million for
2018.

F. Procedural History

Plaintiff filed a complaintn this court on June 27, 2017, to recover, for itself and other
insurers, unpaid risk corridors payments for 28 16then filed an amended complaint on
November 22, 2017, to add a claim to recover, for itself and other insurers, tsbarosty
reduction payments that the government has not made for 2017 antP 201Be latterclaim,

8 Aside from the estimated amounts of unpaid sbsiing reduction reimbursements, it
appears that the facts in tlsisbsection, which are derived from the allegations in plaintiff's
amended complaint, are undisputed.

® Proceedings on the risk corridors claim are currently stayed pending final
nonappealable judgments_in Moda Health Plan, Inc. v. United States, No. 16-649C, and Land of
Lincoln Mutual Health Insurance Co. v. United States, No. 16-744C.

10" A number of other insurers have filed suit in this court seeking to recover unpaid cost-
sharing reduction reimbursemengee, e.g.Local Initiative Health Auth. foL.A. Cty. v.
United StatesNo. 17-1542C (Judge Wheeler); Me. Cmty. Health Options v. United States, No.
17-2057C (Chief Judge Sweeney); Cmty. Health Choice, Inc. v. United States, B0 .(C8Hef
Judge Sweeney); Sanford Health Plan v. United Sthiesl8-136C (Judge Kaplan); Montana
Health Ceop v. United States, No. 18-143C (Judge Kaplan); Molina Healthcare of Cal., Inc. v.
United StatesNo. 18-333C (Judge Wheeler); Health Alliance Med. Plans, Inc. v. United States,
No. 18-334C (Judge Campbd&ith); Blue Cross & Blue Shield of Vt. v. United States, No. 18-
373C (Judge Horn); Guidewell Mut. Holding Corp. v. United States, No. 18-1791C (Judge
Griggsby);Harvard Pilgrim Health Care, Inc. v. United Stafds. 18-1820C (Judge Smith).
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plaintiff contends thathe government violated the statutory and regulatory mandate to make
costsharing reduction payments to insurers.

The court certifiech costsharing reductiorlass on April 17, 2018Thereatfter, [aintiff
moved for summary judgment on its cost-sharing reduction claim, and defendant crodganove
dismiss that claim The parties completed briefing, and after hearing argumdf¢lmuary 14
2019, the court is prepared to rdfe.

[I. STANDARDS OF REVIEW
A. Motionsfor Summary Judgment

Plaintiff moves for ammary judgment pursuant to Rule 56 of the Rules of the United
States Court of Federal Claims (“RCFC3ummary judgment is appropriate when there is no
genuine issue of material famhd the movig party is entitled to a judgment as a matter of law.
RCFC 56(a)Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). A fact is material if it “might
affect the outcome of the suit under the governing landerson v. Liberty Lobby, Inc477
U.S. 242, 248 (1986). An issue is genuine if it “may reasonably be resolved in favor of either
party.” 1d. at 250. Entry of summary judgment is mandated against a party who fails to establish
“an element essential to that party’s case, and on whattparty will bear the burden of proof at
trial.” Celotex Corp., 477 U.S. at 323tatutory constructiors a“question[]of law amenable
to resolution through summary judgméngtathis v. United State420 Fed. Cl. 552, 561
(2015) accordAnderson v. United States, 54 Fed. Cl. 620, 629 (2002)e(plaintiff's
entitlement . . rests solely upon interpretation of the cited statute and is thus amenable to
resolution by summary judgmeit.aff'd, 70 F. Appk 572 (Fed. Cir. 2003) (unpublished
opinion).

B. Motionsto Dismissfor Failureto State a Claim Upon Which Relief Can Be Granted

Defendant crosaoves to dismiss plaintiffsostsharing reduction clairfor failure to
state a claim upon which relief can be granted pursuant to RCFC 12(b)(6). To surkige suc
motion, a plaintiff must include iits complaint “enough facts to state a claim to relief that is
plausible on its face.Bell Atl. Corp. v. Twomlty, 550 U.S. 544, 570 (2007). In other words, a
plaintiff must “plead[] factual content that allows the court to draw the rebkoimderence that
the defendant is liable for the misconduct alleged.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)
(citing Bell Atl. Corp., 550 U.S. at 556). Indeed, “[t]he issue is not whether a plaintiff will
ultimately prevail but whether the claimant is entitled to offer evidence to duppariaims.”
Scheuer v. Rhodes, 416 U.S. 232, 236 (1974), overruled on othedsgoyidarlow v.
Fitzgerald 457 U.S. 800, 814-19 (1982).

1 The court has had the benefit of full briefing and oral argument in three cdsgshar
reduction cases€Common Ground Healthcare Cooperative v. United States, No. 17-877C,
Maine Community Health Options v. United States, No. 17-2057C, and Comrhi@aiti
Choice, Inc. v. United States, No. 58- The plaintiffs in all three cases allege that the
government violated the cost-sharing reduction statutes and regulations. Thusgiomuhe
parties’ motions in this case, the court has considered ttieparguments in all three cases.
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1. DISCUSSION

In seeking to recover the cestharing reduction payments not made by the government,
plaintiff contends that the government’s failure to make the payments was a violatiocagtthe
sharing reduction provisions of the Affordable Care Act and its implementincgatiemsl.

Plaintiff further contends that Congress’s failure to specifically aptgpfunds for cost-

sharing reduction payments does not suspend or terminate the government’s obligasike& to m
the paymentsDefendant disagrees, arguing tRaingress expressed its intent that abstring
reduction payments should not be made absent a specific appropriation for that purpose by not
appropriating funds for costiaring eductions in the Atirdable Care Act or thereafter.
Consequently, defendant contends, monetary damages—ypayable from the Judgmeaté-und—
unavailable from this court.

A. The Government Is Obligated to Make Cost-Sharing Reduction Paymentsto Plaintiff
Notwithstanding the Absence of a Specific Appropriation for That Purpose

To determine whether Congress intended the government to malshaoaty reduction
payments to insurers, the court first turns to the language of the Affordable @a®eslLamie
v. U.S. Tr., 540 U.S. 526, 534 (2004) (“The starting point in discerning congressional intent is
the existing statutory text.”see als@Conn. Nat'| Bank v. Germain, 503 U.S. 249, 253-54 (1992)
(“[C]Jourts must presume that a legislature says in a statute what it means asdneeatatute
what t says there.”). In addition to evaluating the specific provision of the ddfde Care Act
establishing the cost-sharing reduction program, the court must read thatgoravithe context
of the Affordable Care Adais a whole SeeKing v. St. Vincent's Hosp., 502 U.S. 215, 221
(1991) (following “the cardinal rule that a statute is to be read as a wholeflsneeaning of
statutay language, plain or not, depends on context” (citation omitted)); Crandon v. United
States494 U.S. 152, 158 (1990) (“In determining the meaning of the statute, we look not only to
the particular statutory language, but to the design of the statute as a whole aan8jecitand
policy.”); Kokoszka v. Belford, 417 U.S. 642, 650 (1974) (“When ‘interpreting a statute, the
court will not look merely to a particular clause in which general words magdxg but will
take in connection with it the whole statute (or statutes on the same subject) anddtiseaoidje
policy of the law, as indicated by its various provisions, and give to it such a constrgoivdh a
carry into execution the will of the Legislature . . . .”” (quoting Brown v. Duche&&hé).S. 183,
194 (1856)))see alscChevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 843
n.9 (1984) (“If a court, employing traditional tools of statutory constructionrtaste that
Congress had an intention on the precise question at issue, that intention is the lawstdre m
given effect.”);Kilpatrick v. Principi, 327 F.3d 1375, 1384 (Fed. Cir. 2003) (“[IJn determining
whether Congress has directly spoken to the point at issue, a court should attemptrio disc
congressional intent either from the plain language of the statute or, if necbysasort to the
applicable tools of statutory construction[.]”). If congressional intent casdegtained from
evaluating the text of the Affordable Care Act, then the court’s inquiry omstus is complete.
SeeConn. Nat'l| Bank, 503 U.S. at 254.

The statutory provision governing castaring reductionsets forth amunambiguous
mandate: “the Secretary [of HHS] shall make periodic and timely paymentsuieers “equal
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to the value of the reductions” made by the insurers. 42 U.S.C. § 18071(c)&xsid

Montana Health Gop v. United States, 139 Fed. Cl. 213, 218 (284(@)T] he statutory

language clearly and unambiguously imposes an obligation on the Secrd#&t$ ¢d make
payments to health insurers that have implemented cost-sharing reductions on their cavesed pl
as required by the [Affordable Care AtY] see als&AS Inst., Inc. v. lancul38 S. Ct. 1348,

1354 (2018) (“The word ‘shall’ generally imposes a nondiscretionary duGilda Indus., Inc.

v. United States, 622 F.3d 1358, 1364 (Fed. Cir. 2010) (“When a statute directs that a certain
consequence ‘shall’ follow from specified contingencies, the provision is mandatblyaves

no room for discretion.”)¢f. Moda Health Plan, Inc. v. United States, 892 F.3d 1311, 1320
(2018) (concluding that similar language in section 1342 of the Affordable Careititating

that the Secretary of HHS “shall establish” & kerridors program pursuant to which the
Secretary of HHS “shall pay” risk corridors payments—is “unambiguously ntagfat

Moreover, he mandatory payment obligation fits logically within the statutory scheme
established by Congres3he costsharingreduction payments were meant to reimburse insurers
for paying an increased share of their insureds’ cost-sharing obligationsS42 U

8 18071(a)(2), (c)(3)(A), and the reduction of insuredstsharing obligations was meant to
make obtaining healthace more affordableee, e.g., id. 8 1807d)(1)(A) (describing how cost
sharing reductions would be achieved by reducing insureds’ qudaeadet limits). In short, the

plain language, structure, and purpose of the Affordable Care Act refiactémtof Congress

to require theSecretary of HH$0 make costharing reduction payments to insurers.

Defendantdoes not dispute this conclusion. Rather, it contends thabsteharing
reduction payment obligation isenforceable because Congress never specifayaisopriated
funds—either in the Affordable Care Act or thereaftdo make cossharing reduction
payments.

1. TheLack of Specific Appropriating Languagein the Affordable Care Act

As defendant observethe Affordable Care Act does not include any language
specifically appropriating funds for cost-sharing reduction paymentsnDait also correctly
observes that th&ct's costsharing reductioprovision lacks any appropriating language, while
its companion provisionthe premiumax credit—included an explicit funding mechanist.
CompareAffordable Care Acg 1401(d) (amending the permanent appropriation set forth in 31
U.S.C. § 1324 to allow for the payment of the premium tax credit),id. 8§ 1402 (containing
no appropriating language). According to defendant, the absence of any funding sredbani
costsharing reduction payments, and Congress’s decision to provide a funding medbanism
premium tax credipayments and not cost-sharing reduction payments, refleicttémeof
Congresswhen enacting the Affordable Care At precluddiability for costsharing reduction
payments Defendant is mistakdor several reasons

12 The judge who decidedontana Health Cop—the Honorable Elaine D. Kaplan—
subsequently issued a substantively identical ruling in another 8agS&amford Health Plan v.
United States139 Fed. Cl. 701 (2018).

13 Both provisions appear in subpart A of part | of subtitle E of the Affordable Care Act,
which is titled “Premium Tax Credits and C&taring Reductions.” 124 Stat. at 213-24.
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First, it is well settled thahe government can create a liabilitithout providing for the
means to pay for itSee, e.g.Moda Health Plan892 F.3d at 1321 (“[I]t has long been the law
that the government may incur a debt independent of an appropriation to satisfpthat ldast
in certain circumstances. ollins v. United States, 15 Ct. Cl. 22, 35 (1879) (H&])egal
liabilities incurred by the United States underthe laws of Congress. .may be created where
there is no appropriation of money to meet them . . . .”). Tthasabsence of a specific
appropriation for cost-sharing reduction payments in the Affordable Camo&s not, on its
own, extinguish the government’s obligation to make the payments.

Second, that Congress provided a funding mechanism for premium tax credit payments
and not fo costsharing reduction payments does not reflect congressional intent to$erec
liability for thelatter. Defendant relies on the proposition that when “Congress includes
particular language in one section of a statute but omits it in another s#dii@same Act, it is
generally presumed that Congress acts intentionally and purposely in thatdisgpelusion or
exclusion.” Russello v. United States, 464 U.S. 16, 23 (1983) (quoting United States v. Wong
Kim Bo, 472 F.2d 720, 722 (5th Cir. 19723k cordDigital Realty Trust, Inc. v. Somers, 138 S.
Ct. 767, 777 (2018). Here, although Congress may have acted intentipnthating the two
related provisions different3f it is difficult to discern what that intent might be. lkidition to
the intentinferredby defendant, there aother reasonable explanations for the disparitge O
possible explanation is that it wasimple matter to add the premium tax credit pyeexisting
permanent appropriation in the Internal Revenue Code for the payment ofdiés, evhereas no
such permanent appropriation existed that would apptgsesharing reduction payments.
Another possible explanation is that Congress understood that other funds available to HHS
could be used tmake the costharing reduction payments; indeed, the sbstring reduction
provision lacks any language, such as “subject to the availability of appropsiateflecting
Congress’s recognition that appropriations were unavailsgé&reenlee Cty., Ariz. v. United
States487 F.3d 871, 878 (Fed. Cir. 2007) (observing thrastime instances the statute creating
the right to compensation . . . may restrict the government’s liability . . . to the amount
appropriated by Congress” with language such as “subject to the availabdppropriations”).

A third possible explanation is that Congress intended to defer appropriating fundstfor

sharing reduction payments until 2014, when insurers began to offer qualified health plans on the
exchanges and incur casttaring reduction liabilitiesBecause it is unclear which of these
explanations—#any—is correct, the court declinesascribe any particular intent to Congress

based on Congress’s disparate treatment of the two provisions.

Third, the court is unpersuaded by defendant’s related contention that insuresst@bili
increase premiums for their silvlEvel qualified health plans to obtain greater premium tax
credit paymentsand thuffset any losses from tigovernnent’'snonpayment of cost-sharing
reductionreimbursementss evidence thatongress did not intend to providstatutory

14 Alternatively, it is possible that the disparate treatment does not rafigéntent at
all. As the United States Supreme Qdt®Bupreme Court”yecognized irKing, “[t]he
Affordable Care Act contains more than a few examples of inartful drafting.” 1G& &t 2492.
Thus, Congress’s failure to include any appropriating language in ther@rstg reduction
provision may simply have been an oversight.
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damages remedy for the government’s failure to nlaéeostsharing reduction payments.
AccordMontana Health Gaop, 139 Fed. Cl. at 221. Defendant does not identify any statutory
provision permitting the government to use premium tax credit payments to cffsaestit

sharng reduction payment obligation (even if insurers intentionally increased prartoum
obtain larger premium tax credit payments to make up for lost cost-sharingoagagtments).
Nor does defendant identify any evidence in the Affordable Care Act’s |egshastory
suggesting thaCongress intended to limit its liability to make eskarng reduction payments
by increasing its premium tax credit payments. That insurers and states i@dida@way to
mitigate the insurers’ losses from the government’s failure to makesicashgreduction
payments does not mean that Congress intended this result. Moreover, defendantisicance
Congress could not have intended to allow a double recovery of cost-sharing redugtientpay
is not well taken.The increased amount of premium tardit payments that insurers receive
from increasing silvetevel plan premiums are still premium tax credit payments, not cost
sharing reduction payments. Indeedder the statutory scheme as it exists, even if the
government were makirie requireccostsharing reduction payments, insurers could (to the
extent permitted by their state insurance regulators) increase theileigbplan premiums; in
such circumstances, it could not credibbargued that the insurers were obtaining a double
recovey of cost-sharing reduction paymeni&/hile the premium tax credit and cesdtaring
reduction provisions were enacted to reduce an individual’s hesiéirelated costs (to obtain
insurance and to obtain heatthre, respectively), they are not substitutes for each &ther.

Fourth, it would defy common sense to conclude that Congress obligateectietary of
HHS to reimburse insurers for their mandatory string reductionwithout intending to
actually reimburse the insurerf Congress did not intend tweate such an obligatipih would
not have included any provision for reimbursing cost-sharing reductions in the Act.

In sum, Congress’s failure to include any appropriating language in thel@flerCare
Act does not reflect congressionatant to preclude liability for costharing reduction
payments.This conclusion, however, does not end the court’s analysis because defendant also
argues that Congress’s subsequent failure to appropriate funds to make Gogtretdaction
payments through annual appropriations acts or otherwise signals congressioh#d inte
foreclose liability.

15 The California district court’s decision @alifornia v. Trump does not assist
defendant. Although the court described how insurers are coping with the losth@ost
reduction payments by raisisgver-level qualified health plapremiums to obtain larger
premium tax credit payments, nowhere in its decision does the court hold that the gatvernme
liability for costsharing reduction payments is lessened or eliminayethe government making
larger premium tax credit payments to insurers. Indeed, the court velly eleg@hasized that
the premium tax credit program athe costsharing reduction program were separate and
distind. SeeCalifornia, 267 F. Supp. 3d at 1131. Moreover, the court’s discussion of the
approach taken by insurers to obtain increased premium tax credit payments udeslimgthin
its analysis ofwhether the absence of a preliminary injunction would harm the public and
impede the objectives of health care reforrid” at 1133. In other words, the court’s focus was
on how the increase in premiums would affect the public, and not on the government’s obligation
to make payments to insurers.
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2. TheLack of Specific Appropriating Language in Subsequent Appropriations Acts

The Appropriations Clause of the United States Constitution provide$rthatMoney
shall be drawn from the Treasury, but in Consequence of Appropriations made[ly La.
Const. art. |, 8 9, cl. 7The statute commonly referred to as the Antideficiency Act further
provides that “[a]n officer or employee of the United States Government . . . may nake . m
or authorize an expenditure or obligation exceeding an amount available in an appropriat
fund for the expenditure or obligation[.]” 31 U.S.C. 8§ 1341(#X)L.) Thesedirectives are
unambiguous: disbursements from thated StateJreasury require an appropriation from
Congress.However, “he mere failure of Congress to appropriate funds, without further words
modifying or repealing, expressly or by clear implication, the substaativedioes not in and of
itself defeat a Government obligation created by stdtdteY. Airways, Inc. v. United States,
369 F.2d 743, 748 (Ct. Cl. 1966)er curiam)cited inModa Health Plan892 F.3d at 1321-22
cf. Moda Health Plan892 F.3d at 1322 (recognizing that the Supreme Court “rejected the notion
thatthe Anti-Deficiency Act’s requirements somehow defere obligations of the
government”).

Defendant does not contend that any appropriations acisadeed, any statutes at-afl
enacted after the Affordable Care Act contain language that “expressly or byrgiéeation”
modifiesor repeals the Act’s cosharing reduction payment obligation. Ratliterglies on
Congress’sompletefailure to appropriate funds fepstsharing reduction paymerds
evidence that Congress intended to suspend the cost-sharing reduction paymeiarobligat
Defendant’s reliance is misplaceNone of the appropriations a@sacted after the Affordable
Care Actexpressly or impliedly disavowed the paymehbligation; they were completely silent
on the issue. Thus, this case is distinguishable from those relied upon by defdvidaenéeH-v.
United States109 U.S. 146 (1883), Dickerson v. United States, 310 U.S. 554 (1940), and United
States v. Will 449 U.S. 200 (1980)—that concerned situations in which Congress made
affirmative statements in appropriations acts that reflected an intent to dukpenderlying
substantive law.

Here,Congress has had ample opportunity to modify, suspend, or eliminate the statutory
obligation to make cost-sharing reduction payments but has not done so. Congreg®’s inact
stands in stark contrast to its treatmenhef Affordable Care Act’s risk corridors program.
Underthatprogram, which was established in section 1342 oAffedable Gare Act, the
Secretary of HHS was required to make annual payments to insurers pursudatutmey s
formula. 42 U.S.C. § 1806&joda Health Plan892 F.3d at 1320. However, Congress included
riders in two appropriations acts enacted after the Affordable Cardéa®qgbhrohibited
appropriated funds from being used to make risk corridors paymgse&Consolidated
Appropriations Act, 2016, Pub. L. No. 114-113, div. H, tit. ll, 8 225, 129 Stat. 2242, 2624,
Consolidated and Further Continuing Appropriations Act, 2015, Pub. L. No. 113-236, diiv.

Il, § 227, 128 Stat. 2130, 2491. These riders have been interpreted to suspend the government’s
obligation to make risk corridors payments from appropriated fulid&la Health Plan892

F.3d at 1322-29. Congress has neractecany such appropriations riders with respect to cost-
sharing reductions payments, even when cost-sharing reduction payments ngradms—

during both the Obama and Trump administrations—from the permanent appropriation for tax
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credits described in 31 U.S.C. § 1324. Thhegcongressional inactioim this casenay be
interpreted, contrary to defendant’s contention, as a decision not to suspend or édirainat
government’s cost-sharing reduction payment obligafon.

In short, Congress’s failure to appropriate funds to make cost-sharing oadueyments
through annual appropriations acts or otherwise doeflett acongressional intent to
foreclose either temporarily or permanentthe government’sability to make those payments.

B. Plaintiff Can Recover Unpaid Cost-Sharing Reduction Reimbursementsin the United
States Court of Federal Claims

Plaintiff asserts that because the government has breached its statug@atyoolio make
costsharing reduction payments, recovery is availabtee United States Court of Federal
Claims (“Court of Federal Claims”under the Tucker ActThe Tucker Act, the principal statute
governing the jurisdiction of this courtiaives sovereign immunity for claims against the United
Statesnot sounding in tort, that are founded upon the United States Constitution, a federal
statute or regulation, or an express or implied contract with the United StatesS.28 U
§1491(a)(1) 2012). It is merely a jurisdictional statute and “does not create any substantive
right enforceable against the itbd States for money damagedJhited States v. Testan24
U.S. 392, 398 (1976). Instead, the substantive right must appear in another source of law, such
as a “moneymandating constitutional provision, statute or regulation that has been violated, or
an express or implied contract with the United Statésveladies Harbor, Inc. v. United States,
27 F.3d 1545, 1554 (Fed. Cir. 1994) (en baricis well accepted that a statute “is money
mandating for jurisdictional purposes if it ‘can fairly be interpreted aslatary compensation
for damages sustained as a result of the breach of the duties [it] impose[shér ¥i United
States402 F.3d 1167, 1173 (Fed. Cir. 2005) (panel portion) (quatmted States v. Mitchell
463 U.S. 206, 219 (1983)). Under this rule, “[i]t is enough . . . that a statute creating a Tucker
Act right be reasonably amenable to the reading that it mandates a right efydoadamages.
While the premise to a Tucker Act claim will not be ‘lightly inferred,” a fair infiesewill do.”
United States v. White Mountain Apache Tribe, 537 U.S. 465, 473 (2003) (citatitad)m

The costsharing reductioprovision of the Affordable Care Act, codified at 42 U.S.C.
§ 18071, is a moneyrandating statute for Tucker Act purpasdise Secretary of HHS is
required to reimburse insurers for their mandatory sbating reductins, 42 U.S.C.
§ 18071(c)(30A), andhisfailure to make such payments igialation of thatduty thatdeprives
the insurers of money to which they are statutorily entitlccord Montana Health Co-op, 139
Fed. Cl. at 217;e2 alsdModa Health Plan892 F.3d at 1320 n.2 (holding that the statute
providing for risk corridors payments “is money-mandating for jurisdictional puspose

18 The court recognizes that drawing inferences from congressional inactibe can
highly problematic.SeePension Benefit Guar. Corp. v. LTV Corp., 496 U.S. 633, 650 (1990)
(“Congressional inaction lackgérsuasive significant®ecauseseveral equally tenable
inferencesmay be drawn from such inaction . . . .” (quotidgited States v. Wis&70 U.S.
405, 411 (1963) Schneidewind v. ANR Pipeline Co., 485 U.S. 293, 306 (1988)is Court
generally is reluctanbtdraw inferences from Congregailure to act.”).
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Consequently, an insurer that establishes that the government failed to make-shacogt
reduction payments tohich the insurer was entitled can reepthe amount due in this codft.

Moreover, the lack of a specific appropriation for cost-sharing reduction pés/chees
not preclude such a recovery. Appropriations merely constrain governmeraisifadiility to
obligate or disburse fund&SeeModa Health Plan892 F.3d at 1322 (“The Anbeficiency Act
simply constrains government officials. ... Budget authority ip@oéssaryo create an
obligation of the government; it is a means by which an offscafforded that authority.”);
Ferris v. United State27 Ct. Cl. 542, 546 (1892) (“An appropriatiparsemerely imposes
limitations upon the Government’'s own agents; it is a definite amount of moneyadttast
them for distribution; but its insuffiency does not pay the Governmentfebts, nor cancel its
obligations, nor defeat the rights of other parties.”). Thus, the lack of an appoopistanding
alone, does not constrain the court’s ability to entertain a claim that thengwrérhas not
discharged the underlying statutory obligation or to enter judgment for thafplarthat claim.
SeeSlattery v. United State$35 F.3d 1298, 1321 (Fed. Cir. 2011) (en banc) (“[T]he
jurisdictional foundation of the Tucker Act is not limited by the appropriation statine of
agency’s funds or the source of funds by which any judgment may be pBid. Airways, 369
F.2d at 752“[T] he failure of Congress or an agency to appropriate or make available sufficien
funds does not repudiate the obligation; it merely bars the accounting agents ovénengent
from disbursing funds and forces the carrier to a recovery in the Court ofsCla@ollins, 15
Ct. CI. at 35 (remarking that a legal liabilityturred by the United States under . . . the laws of
Congress,” such as “[tlhe compensation to which public officers are legnitlied . . . , exists
independently of the appropriation, and may be enforced by proceedings in this court”).

17 Defendant appears to contend that for plaintiffs to recover under a money-mandating
statute, they must separately establish that the statute authorizes a demaggdar its
violation. Defendant is incorrect. Although some mom&ndating statutes include a separate
provision authorizing damages remedsge, e.9.41 U.S.C. § 7104(b) (201gllowing
contractors to bring claims arising under the Contract Disputes Act of 1978 inutneoC
Federal Claims), other money-mandating statutes pursuant to which the Couktial E#aims
canenter judgment do notes, e.g.5 U.S.C. § 5942 (2012yoverning federal employees’
entitlement to a remote duty allowance); 37 U.S.€04 (2012)governing military service
members’ entitlement to basic pay). Indeed, “[t]o the extent that the @o&est would demand
an explicit provision for money damages to support every claim that might benbroaer the
Tucker Act, it would substitute a plain and explicit statement standard for theelassiding
requirement of fair inference that the law was meant to provide a damagey femmeach of
a duty! White Mountain Apache Tribe, 537 U.S. at 4@ccordFisher 402 F.3d at 1173 (en
banc portim) (“[T] he determination that the source is monendating shall be determinative
both as to the question of the court’s jurisdiction and thereafter as to the question of ,vamethe
the merits, plaintiff has a monegyandating source on which to basedasse of actiof);

Montana Health Caop, 139 Fed. Cl. at 217 n.5 (“Plaintiffs have never been required to make
some separate showing that the momayrdating statute that elslishes this cours jurisdiction
over their monetary claims also grants thenegoress (or implied) cause of action for
damages).
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In fact, judgments of this court are payable from the Judgment Bee@i] U.S.C.
8 1304(a)(3)(A), which “is a permanemtdefinite appropriation . . . available to pay many
judicially andadministratively ordered monetargwards against the United States,” 31 C.F.R.
§ 256.1 (2016)accordBath Iron Works Corp. v. United States, 20 F.3d 1567, 1583 (Fed. Cir.
1994) (stating that 31 U.S.C. 8 1304 “was intended to establish a central, govenideent-
judgment fund from which judicial tribunals administering or ordering judgmentsdawor
settlements may order payments without being constrained by concerngluévdtequate
funds existed at the agency level to satisfy the judgimehtdeed,as applicable heré&unds
may be paid out [of the Judgment Fund] only on the basis of a judgment based on a substantive
right to compensation based on the express terms of a specific ‘st@tftee of Pers. Mgmt. v.
Richmond, 496 U.S. 414, 432 (199aycordModaHealth Plan892 F.3d at 1326 (“[A]ccess to
the Judgment Fund presupposes liabilityct);31 U.S.C 8§ 1304(a)(1) (indicating that the
Judgment Fund is available when “payment is not otherwise provided for”). Becaunsé’plai
claim arises from a state mandating the payment of money damages in the event of its
violation, the Judgment Fund is available to pay a judgment entered by the court onrth&t clai

C. Plaintiff IsEntitled to Recover Unpaid Cost-Sharing Reduction Reimbur sements

Plaintiff seeks to recover the ceslaring reduction payments thiahas not receivetbr
2017 and 2018. As noted abop&intiff has established that the government is obligated to
reimburse it for its costharing reductions pursuant to 42 U.S.C. § 18071(&))3Gd that the

18 Defendant acknowledged this possibility in other litigati®eeDefs.” Mem. Supp.
Mot. Summ. J. 20Burwell, 185 F. Supp. 3d at 165 (No. 1:&¢4+01967RMC) (“The
[Affordable Care] Act requires thgovernment to pay cosharing reductions to issuers. The
absence of an appropriation would not prevent the insurers from seeking to enforadutoaty st
right through litigation. Under the Tucker Act, a plaintiff may bring suit ag#mesUnited
Staes in the Court of Federal Claims to obtain monetary payments based on statutgsoba
certain types of payment obligations on the government. If the plaintiff éessfal, it can
receive the amount to which it is entitled from the permanent apatiop Congress has made
in the Judgment Fund. The mere absence of a more specific appropriation is notiheaessa
defense to recovery from that Fund.” (citations omitted)); Defs.” Mem. Opp’nNebtsSumm.
J. 12-13Burwell, 185 F. Supp. 3d at 165 (No. 1:64401967-RMC) (“Indeed, had Congress not
permanently funded the cost-sharing reductions, it would have exposed the government to
litigation by insurers, who could bring damages actions under the Tucker Acspdeom the
government’s failure tonake the mandatory cesharing reduction payments that the Act
requires.”); Defs.” Reply Mem. Supp. Mot. Summ. JB@rwell, 185 F. Supp. 3d at 165 (No.
1:14cv-01967RMC) (“[T]he House’s intemetation of the [Affordable Care Aettunder which
the Act wauld require the government to make the cost-sharing payments but provide no
appropriation for doing so directly—would invite potentially costly lawsuits undeFuloker
Act. The House asserts that insurers could not prevail in sush[allbsent a vatl
appropriation.” But courtsdve held that the absence ofappropriation does not necessarily
preclude recovery from the&iddgment Fundh a Tucker Act suit.TheHouse does not explain
how, given this precedent, the government could avoid Tuckditi§etion by insurers in the
wake of a ruling that the ACA did not permanently funddbstsharing reduction payments that
the Act directs the government to médkitations omitted)).
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government stopped making such reimbursements in October 2017. Accordingly, at a minimum,
it is entitled to recover the cesharing reduction payments that the government did not foake
2017.

With respect to 201&lefendahcontends—as discussed abalbegit in the course of
arguing that the structure of the Affordable Care Act reflects a congraksitant to preclude
costsharing reduction payments absent an appropriation for that purpuesteptaintiff's ability
to increase thpremiums for its silvetevel qualified health plans to obtain greater premium tax
credit paymentgrecludes recovery under tAet’'s costsharing reduction provision.

Specifically, defendant asserts that the statutory scheme enacted by Congnéssnserrers to
make up any lost coshiaring reduction payments by increasing silegel plan premiums,

which would prevent monetary injury to insureiBefendant also expresses concern that
allowing insurers to bothbtain greater premium tax credits and obtain a judgment for their lost
costsharing reduction payments would provide an unwarranted windfall for insurers. As note
above, the court is not convinced by defendant’s argum@éatsordingly, it finds that plaintiff

may recover the costharing reduction payments that the government did not foaR@18.

V. CONCLUSION

For the reasons set forth above, the court concludes that the governmemégdanhake
costsharing reduction payments to plaintiff violates 42 U.S.C. § 18071. Ther¢fGRANTS
plaintiff's motion for summary judgment amRENIES defendant’s motion to dismiss. Bgp
later than Thursday, February 28, 2019, the parties shall file a joint status report indicating the
amount due to plaintiff and the other class members écadlstsharing payments they did not
receive for 2017 and 2018. For each class member, the parties shall indicatertijuhedue
for 2017, (2) the amount due for 2018, and (3) the sum of the amounts due for 2017 and 2018. If
the parties are unable poovide the amounts due for 2018, they shall (1) suggest a deadline for
providing the court with that information and (2) indicate whether an RCFC 54(b) judgment
limited to the cossharing reduction claims for 2017 would be appropriate. If the partéesbée
to provide the amounts due for 2018, the court will direct the entry of judgment on the class’s
costsharing reduction claims for 2017 and 2018 pursuant to RCFC 54(b).

IT ISSO ORDERED.
s/ Margaret M. Sweeney

MARGARET M. SWEENEY
ChiefJudge
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