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STEPHANIE GARCIA RICHARD,
New Mexico Commissioner of Public L ands,
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V.
UNITED STATESOF AMERICA,

Defendant.

MarshallJ.Ray, Law Office of Marshall Ray, Albuquerque, NM for plaintiff.

NathanaeB. Yale, United States Department of Justice, Washington, DC, for defendant.

ORDER

Hodges, Senior Judge.

Plaintiff Stephanie Garcia Richard, New M&xXs commissioner of public lands,
filed a complaint alleging that defendant toibk trust lands in violation of the Fifth
Amendment of the ConstitutionPlaintiff claims that defendant, acting through the
United States Department of Defense, the United States Air Force, and the Federal
Aviation Administration, appropriated and physically occupied its airspace thereby
preventing the construction of wind turbines contemplated in its lease agreemeat with
third party wind developeit alsocontends that defendant has implemented and enforces
unreasonable and onerous regulations regarding the airspace albmat iédproperty

1 Aubrey Dunn was New Mexico’s commissioner of public lands when this complaint was
filed. Stephanie Garcia Richard was elected subsequently to the position and took office
in January 2019. Pursuant to Rule 25 of the Rules of the United States Court of Federal
Claims, Ms. Dunn’s successor, Ms. Richard, is automatically substituted as plaintiff.
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Defendant moved to dismissth plaintiff’s regulatory and physical taking claims,
eachfor lack of subject matter jurisdictioand failure to state a claimDefendant’s
motion to dismisplaintiff’s regulatory and physical taking claims is granted.

BACKGROUND

Plaintiff is the duly elected commissioner of public lands for the State of New
Mexico. Under New Mexico law, platiff has “jurisdiction over all lands owned. . by
the state, excemtsmay be otherwise specifically provided by I&W.M. STAT. ANN. 8
19-1-1 (1978) (statinthat thecommissioner “shall have the management, care, custody,
control and disposition theof in accordance with the provisions of this chapter and the
law or laws under which such lands have been or may be acyifirede New Mexico
Constitutionfurtherprovides that: “The commissioner of public lands shall . . . have the
direction, controlgare and disposition of all public lands.” N.M. CONST. ART. XIII , § 2.

Plaintiff, as custodian over New Mexisotrust lands, entered into a lease
agreement witha wind developer in 2013 to develop wind energy projectsultiple
countiesin New Mexico® Plaintiff maintainghat the “intent” of the lease agreementvas
to construct 114 wind turbines. Compl. § 10. The lease, however, does not fpecify
number of wind turbines. Plaintiff maintains that the tracts of land in Torrance County,
New Mexico, which are designated for turbine construction, are not amenable to any
beneficial economic use beyond limited livestock grazihgtates that the lands are far
from any population center and have limited water, infrastructure, and natural resources.

The lease divides the wind energy developmera ptiases: the initial phase,
operation phasgnddecommission phase. During the initial phdke,developemwasto
assessgheproject’s feasibility and to obtain government approvals, including filing notice
to obtainFAA’s hazard/no hazard determinations. The Department of Transportation,
acting through FAA, is authorized to regulate the safe and efficient use of navigable air
space and to issue air traffic rules and regulations. Plaintiff claims that siefend
implementation and enforcement of onerous regulations above its trust lands and its
actionsconstitute an unlawful appropriation and physical occupation tligsproperty.

Plaintiff states that the United States granted the lands to New Mexico iftdérpsivide

financial support for purposes specified in the grants, including ‘common schools’

(primary public education), state universities, state hospitals and other state institutions.”

Compl. T 2.

The exhibits submitted along with the complaint indicate that seertities are involved

in this lease agreement. Unless stated otherwise, we refer to these entities collectively as

the “wind developer” or “thedeveloper.”
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A Frameworkor FAA’s Review of Notices Regarding Proposed Constructions

Unde 49 U.S.C. 8§ 40103(a);the United States Government has exclusive
sovereignty of airspace of the United Stdt&sction 40103(b) provides that FAA “shall
develop plans and policy for the use of the navigable airspace and assign by regulation or
order the use of the airspace necessary to ensure the safety of aircraft and the efficient use
of airspacé’ An applicant seeking to build a structuhatis more than 200 feet above
ground level must notify FAA. See 49 U.S.C. § 44718(a); 14 C.F.R. 88 77.5, 77.9.

After receiving a notice, FAA decides whether construction may result in an
obstruction of the navigable airspace, an interference with air navigation facilities and
equipment or the navigable airspace, or, after consultation with the Secretary of Defense,
an adverse impact on military operations and readid8s9.S.C. § 44718()). Where
FAA decides that construction may result in an obstruciiomterference, or an adverse
Impact, itthen“conducts an aeronautical study to decide the extent of any adverse impact
on the safe and efficient use of the airspace, facilities, or equipmih This
aeronauticabtudy includes finding made by DoD as to whether the project would result
In an“unacceptable risk to the national security of the United Stee®1718(b), (f).

Pursuant to 10 U.S.C. § 183a, DoD established the Military Aviation and
Installation Assurance Siting Clearinghouséiich coordinate®oD’s review of notices
filed pursuant to 8 44718. The Clearinghouse conducts a preliminary review, which
consists ofassessing theisk of any adverse impact of energy project on military
operations and readiness; and identifying any feasible and affordable actions that could
“mitigate the adverse impact and to minimize risks to national security while allowing the
energy project to proceed with developmeérit0 U.S.C. § 183a). After receivinga
notice from FAA, the Clearinghouse must notfpA if the proposed project will not
have an adverse impact on military operations and readinesstoadverse impacis
sufficiently attenuated that doesnot require mitigation. 32 C.F.R. 8§ 211.6(a)(3)().

Where the Clearinghouse determines that the proposed project may have an
adverse impact on military operation and readiness, it will notify the applafars
determination and offer to discuss mitigation. § 211.6(a)(3)(iii). If the applicant agrees to
discuss mitigation, DoD and the applicant have ninety days to reach a resadution.
211.6(b)(1). If they are unable to reach an agreement on mitigation or the applicant
refuses to negotiate, the Clearinghouse will determine whether the project will present an
unacceptable risk to national security. 8 211.6(b)(2), (c). If the project presents
unacceptable risk, the Clearinghouse communicate its recommenideflod. Id. DoD
will consider the recommendation and mitigation options; and if it determines that the
project will result in an unacceptable risk, it will convey its determination to FAA.
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Upon completing the aeronautical study to decide the extent of any adverse impact
on the safe and efficient use of the airsp&®A includesthe findings made by DoD
regarding unacceptable risk to national security. 49 U.S.C. § 447180oD’s
determination that a project would result in a risk to national security is not considered to
be a substitute for any determination required of FAA. 10 U.S.C. § 183a(g)Daldd
may not object to a project, except where it determines, after giving full consideration to
mitigation, that it would result in an unacceptable risk to national security. §e)88a(

DoD decides there is such a risk, it must submit a report to Congress with its findings.

FAA will issueany of the following determinations after completing the study: (1)
a Determination of Hazard to Air Navigation when the aeronautical study concludes that
the construction will exceed an obstruction standard and would have a substantial
aeronautical impact(2) a Determination of No Hazard to Air Navigation when the
aeronautical study concludes tlia¢ construction will exceed an obstruction standard but
would not have a substantial aeronautical impact to air navigation, or (3) a Determination
of No Hazard to Air Navigation when the propossuhstructiondoes not exceed any of
the obstruction standards and would not be a hazard to air navigation. 14 C.F.R. § 77.31.
Applicantsmay petition FAA for review of its determination. 14 C.F.R. 88 7#/3741.

B. Summary of Plaintiff’s Regulatory and Physical Taking Claims

Plaintiff maintains that defenddmtimplementationand enforcement of these
regulationsresulted inan unlawful taking of its trusts lands. During the operation phase
of the lease, plaintiff contends thilte wind developer was to build and maintain inter
alia the wind power facilities. The lease provides that the developer would pay rent
during this phase based on its gross revenues from selling wind power generated by the
wind turbines on the trusinds.Plaintiff contends that the wind turbines contemplated in
the leasaepresent a viable way to derive revenues from the otherwise low-value lands.
Plaintiff maintains, however, that defendant’s regulatiors and actions have indefinitely
precluded the extraction of anything other than a nominal benefit from it$aindst

Plaintiff claims that in 2017 the wind developer sought to obtain the permits and to
provide the notices to begin constructidnstatesthat constructioninvolved providing
notice of any structures 200 feet above ground lesei4 C.F.R. 8 77.9) and obtaining
“No Hazad” determinations from the Federal Aviation Administratiseg14 C.F.R. §
77.31). Plaintiff states thdhe air space below 500 feet above ground level is generally
non-navigablelt contends that the inability to obtain these determinations is fatal to the
construction of wind turbiree because other agencies will withhold permits for
construction ifdeterminations cannot be obtained and financing becomes impracticable.
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Plaintiff contends that, when the wind develogerght to obtain the “No Hazard”
determinations from FAA to build the turbines, DoD advised the deveio@eseries of
meetings that sixty-one of therbines could not receive determinations because they fell
within a criticd military training route established in the 1970Mlilitary aircrafts
regularly fly below 500 feet above ground level in this training rotdtee developer
explainedto plaintiff in February 2018hatthey had reached a negotiated solution with
DoD, which precludeé them fromseekng FAA approval on some of tharbineswithin
theroute but that wouldallow them to preserveeventy-three of the planned turbines.

Plaintiff claims that the physical occupation of its low altitude airspace along with
the refusal to issue “No Hazard” determinations render the construction and operation of
many potential useful structures, including the turbines, impossible or impractiitable.
statesthatit wrote to the Secretary of the Air Force in February 2018 for compensation
for lost revenue to the trust but did not receive a response. Plaintiff then wrote to another
official at the Air Forcegxplainingthatit had not received a response and exprestEng
belief thatit had exhausteis remedies to address the revenue libghensenta follow
up message viemail. TheAir Force replied in May stating that it was formulating a
response tits February 2018 letter. Plainti$tates thait never received a response.

Plaintiff claims that theAir Force’s occupation of the airspace below 500 feet
above ground level will cause the loss of $25 million over the life of the lease and that it
deprives New Mexico of most of the economic beneficial use of its trust land property.

Plaintiff requests inter alia that this court:

(1) declare pursuant to the Declaratory Judgment Act, 28 U.S.C. § 2201 and 15
U.S.C. 88 70102, 704, that:

I.  defendant’s refusal to issue “No Hazard” determinations is arbitrary,
capricious, an abuse of discretion and/or unlawful and that such refusal
constitutes a taking;

“The term ‘military training routé means a training route developed as part of the
Military Training Route Program, carried out jointly by the Federal Aviation
Administration and the Secretary of Defense, for use by the armed forces for the purpose
of conducting low-altitude, high-speed military trainih@0 U.S.C. § 183a(h)(6).
Plaintiff states that this figure is based on the inability to complete development on sixty-
one of thewind turbines, a reduction of revenue estimated by the wind developer to be at
around $650,000 per year. Plaintiff claims that the remaining seventy-three turbines
correspond to $750,000 per year of revenue or $29 million over the life of the project.
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ii.  plaintiff holds a vested right in the property, including the airspace
below 500 feet above ground level over state trust lands as against
defendant and that defendant’s physical occupation of the airspace
constitutes a taking requiring compensation;

(2) enjoin defendantpreliminary and/or permanently, from interfering with
plaintiff’s use of the trust property; and

(3) declare pursuant to the Tucker Act, 28 U.S.C. § 1484t defendant’s
occupation and regulation of the airspace 500 above ground level over trust
lands constitutes a taking in violation of the Fifth Amendment, which resjui
compensation.

Defendant filed a motion to dismiss for failure to state a claim and for lack of
subjectjurisdiction. It maintains that the codaicksjurisdiction to heaplaintiff’s claims
pursuant to the Declaratory Judgment Act, the Administrative Procedures Act, and for
injunctive relief And it maintains thaplaintiff’s regulatory and physicakaking claims
should be dismissed, each for lack of subject jurisdiction and for failure to state a claim.

LEGAL STANDARD

In deciding a Rule 12(b)(1) motion to dismiss for lack of subject matter
jurisdiction, we must accept as true the undisputed factual allegations in the complaint
andmust construe reasonable inferences in favéh@plaintiff. Trusted Integration, Inc.

v. United States, 659 F.3d 1159, 1163 (Fed. Cir. 2011). The plaintiff bears the burden of
establishingsubject mattejurisdiction by a preponderance of the evidemde

To avoid dismissal for failure to state a claim, under Rule 12(lg(&omplaint
must allege facts ‘plausibly suggesig (not merely consistent with)’ a showing of
entitlement to relief.” Acceptance Ins. Cos. v. United Stat883 F.3d 849, 853 (Fed. Cir.
2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 557 (2007)). The court must
accept as true all factual allegations in the complaint and “indulge all reasonable
inferences in favor of the namevant.” Sommers Oil Co. v. United States, 241 F.3d
1375, 1378 (Fed. Cir. 2001). The court, howewet;not bound to accept as true a legal
conclusion couched as a factual allegatiotd. (quotingTwombly, 550 U.S. at 555

DISCUSSION
Plaintiff maintains that a combination dtfendant’s regulatory and physical

activities preventst from putting large tract of land to economically beneficial use.
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Defendant moved to dismiss plaintiff’s regulatory and physical taking claims for lack of
subject matter jurisdictiorand for failure to state a clainPlaintiff’s claim that a
combination or a totality of defendant’s actions made it difficult to establish the
parameters oits taking claims. We understamdhintiff’s regulatory taking claim to be
based on either FAA’s determination and/or DoD’s role in blocking this determination;
andplaintiff’s physical taking claim to be bad ondefendant physically invaal its trust
land propertyby flying military planes lower than 500 feet above ground level.

A. Regulatory Taking

Defendant contends thabpltiff’s regulatory taking claim should be dismissed (1)
for lack ofjurisdiction as it is not ripe and (2) fails to state a claim for various reasons,
notably becausk impermissibly relies upon not receiving “No Hazard” determinations.

1. Lack of Subject Matter Jurisdiction

Defendant contends that plaintiffclaim is not ripe because it fails to allege that
thedeveloper (or anyone else) obtained any final determinations from FAA, as DoD does
not issue thenilo the extent plaintiff alleges that seeking final determinations from FAA
would have been futile, defendant contends that futility is a limited doctrine that does not
excuse a party from the requirement that it exhaust administrative remedies. Plaintiff
counterghat if FAA determinations are advisory, then the exhaustion requirement cannot
apply to prevent jurisdictiont contends furthethat FAA’s determinations are only a
symptom of the larger decision by defendant to take its prop¥etylisagree.

Plaintiff’s complaint requires us to scrutinize defendant’s regulatory actions
regarding hazard/no &zard determinations, which defendant contends are advisory.
Plaintiff claims that defendant’s actions regarding these determinations are only a
symptom of its unconstitutionahctions. Yet, plaintiff’s characterization ofFAA’s
determinations as merely symptomatic is not consistent with the proeteal assigns to
these determinations inits regulatory taking claimPlaintiff’s complaint frames the
inability to obtainthese determinatioras fatal to the construction of the wind turbines.
Plaintiff maintains that other regulatory agencies will withhold peramt$financingwill
become impracticable, if it cannot obtédHo Hazard determinations from FAA.

Although FAA’s determinations are advisory in naturethe requirement that a
developer notify FAA of a proposed project, which triggers a review processsandy,
Is mandatory. See 14 C.F.R. 8 77.5 (stating that notice to FAA is requiii@d)notice



requiremenservesto promote safety in air commerdée efficient use of airspace, and
national security interests.

Plaintiff justifiably questions the coherence of having‘éahaust a procedural
requirement that results in a determination that is not legally enforceable. See Flowers
Mill Assocs. v. United States, 23 CI. Ct. 182, 188(1991) (“FAA's hazard finding was
advisory only and not legally enforceabilg Yet, the basis oits regulatory taking claim
Is that FAA has refused to or is unable to issue a determination, or is likely to issue an
unfavorable onePlaintiff may have reason to susp#uat FAA’s determination will be
unfavorable. However, if FAA were to issue a favorable determination, which it may
still, it is unclear that a controversy requiring judicial review dffendant’s
implementation of theseegulatiors would exist.

Plaintiff conflates the exhaustion of administrative remedies with the finality
requirement of administrative actions. Plaintiff argues that #aeialCircuit disfavors
exhaustion requirements for narandatory or permissive administrative remedies. Pl.’s
Reply at 56 (citing Martinez v. United States, 333 F.3d 1295 (Fed. Cir. 2003)). In
support, plaintiff refers to thieederal Grcuit’s pronouncement in Martinez that:

[T]his court and the Court of Claims have long held that, in
Tucker Act suits, a plaintiff is not required to exhaust a
permissive administrative remedy before bringing suit. As a
corollary of that rule, the court has held that a plaintiff’s
invocation of a permissive administrative remedy does not
prevent the accrual of the plaintiff’s cause of action, nor does

it toll the statute of limitations pending the exhaustion of that
administrative remedy.

Martinez 333 F.3d at 1304Plaintiff’s reliance on Martinez is misplaced, however.
Martinez involved the exhaustion of administrative remedies in relation to a military
correction board, a permissive remedgot a mandatory administrative actiold.
(discussing the effedf a militarycorrection board remedy on the statute of limitagjon

The FederalCircuit, in fact, explained that: “if a dispute is subject to mandagor
administrative proceedings, the plaintiff's claim does not accrue until the conclusion of
those proceedingsld. Unlike the board irMartinez notice to FAA is mandatory and
plaintiff has not establishetiatprocedures relative to this notice have been concluded.



The requirement to notify FAA and the ensuing study are not remedies made
available to the developer, but more of amhministrative procedure or action, which
requires finality, before judicial reviewhis distinction created some confusion in the
briefs. The United States Supreme Court acknowledged the overlap between the two, but
explainedthat:

The question whether administrative remedies must be
exhausted is conptually distinct, however, from the
guestion whether an administrative action must be final
before it is judicially reviewable. While the policies
underlying the two concepts often overlap, the finality
requirement is concerned with whether the initial
decisionmaker has arrived at a definitive position on the issue
that inflicts an actual, concrete injury; the exhaustion
requirement generally refers to administrative and judicial
procedures by which an injured party may seek review of an
adversadecision and obtain a remedy if the decision is found
to beunlawful or otherwise inappropriate

Williamson Cnty.Reg’l Planning Comm'n v. Hamilton Bank of Johnson Ci#y3 U.S.

172, 19293 (1985) (citations omitted). In line with this distinctigadicial review of
plaintiff’s claim must awaitFAA’s definitive position to assess more concretilg
injury alleged. Thusacharacterizenotice to FAA ad FAA’s ensuing determination asa
remed, which must be exhausted, is not necessarily accurate. This distinction is
ultimately not material here.

Regardless of whethahe developer’s notice to FAA and the ensuing review
process for issuing “No Hazard” determinationgreunderstood in terms of an exhaustion
requirement or a finality requirementge lack jurisdiction Plaintiff has not established
that the predicate FAA determination for its taking claim is fitlak court is without
jurisdiction to consider taking claims that are not ripe for judicial review. Martin v.
United States, 894 F.3d 1356, 136Q (Fed. Cir. 2018)seePalazzolo v. Rhode Island
533 U.S. 606, 618 (2001)TA] takings claim challenging the application of land-use
regulations is not ripe unlesshe government entity charged with implementing the
regulations has reached a final decision regarding the application of the regulations to the
property at issu&’ (quoting Williamson Cnty., 473 U.&t 186)).

Plaintiff insiststhat the court’s inquiry should not simply focus on FAA’s refusal
or inability to issue “No Hazard” determinations but also on theotality of defendant’s
actions and communicatier- namely DoDs allegedrole in blocking the construction of
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the contemplated turbines. Plaintiff refers frequetitlfAA’s refusal or inability to issue

a “No Hazard” determination and DoD’s contributory role in this outcome This claim

does not invalidate the ripeness issue, however. Plaintiff has not demonstrated that FAA
refused or is unable to issue a determinatibmas not obtained a determination from
FAA but simply submitted a letter from a developeitfavhich explains that DoD had
informed the developer that the project would impact military training exerdisss&s
importantly,the developer explained that it had reached an understanding with DoD that
precluded them from seeking FAA approval on some of the wind turbines. Ex.%4 at 4.

Plaintiff’s claim that DoD blockedssuance of FAA’s determinationS, moreover,
does not cohere with the legal framework for obtaining determinatibo®)’s
assessment of a project is not a substfiat&@AA’s determinations. 10 U.S.C. § 183a(g).
Until plaintiff obtains final determinations from FAAts assertionis speculativeand
premature; therefore, its claim unripe. See Williamson Cnty., 473 U.S. at 19D
(stating that a court cannot evaluate the factors of a regulatory taking claim until the
“agency has arrived at a final, definitive position regarding how it will apply the
regulations at issue to the particular land in question”); cf. Corus Staal BV v. United
States, 502 F.3d 1370, 1379 (Fed. Cir. 2007) (holding that the futility exception to the
exhaustion reqtement is a narrow one and that theere fact that an adverse decision
may have been likely does not excuse a party from a statutory or regulatory requirement
that it exhaust administrative remediesA such, plaintiff’s appeal to the “totality of
defendant’s actions and communications” does not provide the jurisdiction we need to
hear its claim.

The decision on jurisdiction is sufficient to dismighintiff’s regulatory taking
claim. In the interest of judicial economy, however, we addressndant’s motion to
dismiss for failure to state a claim as it disposes of the claim more comprehensively.

2. Failure to State a Claim

Defendant asserts aldlmt plaintiff’s regulatory takingclaim should be dismissed
for failure to state a claim becaugefails to allege either a categorical or a non-
categorical takingThe Takings Clause of the Fifth Amendment of the Constitution states
that “private property [shall not] be taken for public use, without just compensation.”
U.S.CoNST. AMEND. V. The court must first determine whether plaintiff has a cognizable
property interest, then assess whether the governmental action at issue amounts to a
compensable taking of that property interest. Where the governmental action at issue is a

Defendanstates that the “wind developer terminated its FAA filings for the 61 turbines
after it reached a negotiated resolution with the DoD.” Mot. Dismiss at 6 (emphasis
added).
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regulation that unduly burdera property interest, the court conducts a regulatory taking
analysis. Huntleigh USA Corp. v. United States, 525 F.3d 1370,-Z8712008).

TheFederal Circuiin Huntleighexplainedthat egulatory takings are divided into
categorical and nenategorical takingandstatedthat:

A categorical taking occurs when ‘all economically viable
use, i.e., all economic value, has been taken by the regulatory
imposition.” Conversely, a non-categorical taking is a taking
‘that is the consequence of a regulatory imposition that
prohibits or restricts only some of the uses that would
otherwise be available to the property owner, but leaves the
owner with sibstantial viable economic use.’

525 F.3d at 1378 n.2infernal citations omitted) (distinguishing betwe&aguatory
takingg. In decidinga Rule 12(b)(6)motion, we must simply assess whether plaintiff
allegesa claim to relief, undearegulatory taking theory, that is plausible on its face.

I Non-Categorical Taking

Defendant maintains that plaintdf complaint fails to plead a nowategorical
taking and should be dismissed.ctintendsthat frustration of contractual expectations
does not constitute a takinly argues additionally that plaintiff’s claim impermissibly
relies upon noteceiving “No Hazard” determinations, which cannot form the basis of a
taking and that the claim should be dismissed because plaintiff had no investment-backed
expectations for obtaining “No Hazard” determinations for wind turbines. We agree.

To assess whether a ngategorical aking occurred involves a fact-based inquiry,
under which the courtonsiders: (a) theharacter of the governmental action, (b) the
economic impact of the action dhe plaintiff, and (c) the effects of the action on the
plaintiff’s reasonable investment-backed expectations. Huntleigh?5 F.3dat 1378 n.2
(referring to Penn Cent. Transp. Co. City of New York, 438 U.S. 104, 124 (1978)).

Plaintiff’s claim is premised on thallegationthat FAA refused to or is unable to
issue “No Hazardt determinations.Our court, however, has held that FAA’s
determinations do not provide a basis for a taking claim. Flower€|28t. at 189
(holding that an unfavorable FAA determination may be a stumbling block to a
construction project butannot be the basis fortaking); Breneman v. United States7
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Fed. Cl. 571, 585 (2003) (finding that FAA is not empowered to prohibit a project it
deems dangerous to air navigation and declining to find a taking where FAA’s
determination influenced a third party to deny plaintiffanstruction permit)seealso
Dimare Fresh, Inc. v. United Stat@98 F.3d 1301, 1308 (Fed. Cir. 2015) (clarifying that
Flowerscourt“denied the regulatory takings claims not because the government's action
did not have any legal effect, but because the agenc|[y] had no authority to rggulate

The court inFlowersrecognized that while an FAdetermination has “substantial
practical impact, it has no enforceable legal effect. 23 Cl. Ct. at 18Gejecting the
landowner’s taking claim based on FAA’s determination, the court in Flowers referred to
Arrcraft Owners and Pilots Ass'n v. FAROO F.2d 965 (D.C. Cir. 1979Which stated
that:

The FAA is not empowered to prohibit or limit proposed
construction it deems dangerous to air navigation.
Nevertteless, the ruling has substantial practical impact . . . .
The ruling may also affect the ability of a sponsor proposing
construction to acquire insurance or to secure financing.
Primarily, however, the determination promotes air safety
through ‘moral suasion’ by encouraging the voluntary
cooperation of sponsors of potentially hazardous structures.

Id. at 186 (quoting Aircraft Owners, 600 F.2d at 967). The court explained that, even
assuming the economic impact of the regulations interferedphdthtiff’s investment-
backed expectati@n FAA’s actions cannot be the basis oftaking “because of the
voluntary nature of the regulatory schemiel. at 189. Similarly, if thevind developer

were to obtain the necessary financing and state perfRidg) would be powerless to
prevent constiction of the proposed” wind turbines. Id. at 190 (holding that plaintiff did

not state a claim upon which reliebuld be granted). Our consideration of the advisory
nature ofFAA’s determinations, accordingly, confirms that plaintiff fails to allege facts

in its regulatory taking claim thalausibly suggest a showing that it is entitled to relief.

The courtcannot evaluate the economic impact of FAA’s determination and the
extent to which it interferes with reasonable investment-backed expectations until FAA
“has arrived at a final, definitive position regarding how it will apply the regulations at
issue to the particular land in questidiMlliamson Cnty., 473 U.S. at 19Flowers, 23
Cl. Ct. at 189 (finding that the volumy nature of defendant’s regulatory scheme
rendered analysis of plaintiff’s investment-backed expectations immaterial). However, a
Fifth Amendment taking cannot result from the practical effect of an FAA hazard/no
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hazard determination when that determination is not legally enforceable and FAA, as the
issuingagency, lacks the power to prohibit tmnstructionof the proposed wind project.

Defendant also moved to dismiss plaintiff’s claim on the basis that frustration of
contractual expectations does not constitute a takifgintiff’s claim, however, is not
framed in terms of a claim of frustration of contractual expectations. In fact, plaintiff
maintains thatlefendant’s argument regarding frustration is a red herrirggyen that the
case is about defendant’s actions that prevented it from benefitting from its own property.

In articulatng its objection, however, plaintiff states that defendant interfered with
its contract andhwartedthe parties’ expectations and undermined its underlying property
rights In support, plaintiff refers tonited NuclearCorp. v. United States, 912 F.2d 1432
(Fed. Cir. 1990) as instructive. It explains tha plaintiff in United entered into leases
with the Navajo Tribal Council to conduct uranium mining operations but that the
Secretary of the Interior refused to approve the plaintiff’s mining plan until the Tribal
Council issued its approval, which it withheld for several years. It contends that the
Federal Circuit court found that a taking had occurred because of the manner in which the
Secretary had interfered with the contract between the plaintiff and the Tribal Council.

The facts inUnited however, are distinguishable and do not lend support to
plaintiff’s claim. In United, the Tribunal Council authorized the Secretary of the Interior
to conduct a public bidding for uranium mining, which the plaintiff won. 912 F.2d at
1433. After spending $5 million implementing its exploration plan, which the Secretary
had approved, the plaintiff stiovered uraniumd. at 1434. Under the regulatory scheme
there the plaintiff’s mining plan also required approval from the Secretary before
plaintiff could begin mining.ld. at 1434. In finding that there was a taking of the
plaintiff’s property, the court noted that the plaintiff satisfied all regulatory requirements
and that the leases required approval from the Secretary to be effiectatel43334.

Unlike United plaintiff’s wind development project does not require FAA’s
determination to be effective in the same manner that the mining plamted required
the Secretary’s approval. Whereas the plaintiff itnited could not begin mining without
the Secretary’s approval, FAA cannot prohibit or limit proposed constructions. See 25
C.F.R. 8 216.(stating that beforstarting mining operations under a lease, approval of
the mining plan is required). As suchefendant’s alleged failure to issue hazardno
hazard determinations is dissimilar from the interference fourhited and cannot be
the basis of a taking.e8also Palmyra Pacific Seafoods, L.L.C. v. United States, 561
F.3d 1361, 1365 (Fed. Cir. 2009) (“As a general matter, the government does not ‘take’
contract rights pertaining to a contract between two private parties simply by engaging i
lawful action that affects the value of one of the parties' contract rights.” (referring to
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Omnia Commercial Co. v. United States, 261 U.S. 502 (1923))). Plaintiff does not
identify an authority with the power to regulaedwhich prohibited its project. Thus, it
fails to state a claim that plausibly suggeatshowing that it is entitled to relief.

. Categorical Taking

Defendantcontendsthat plaintiff fails to properly allege a categorical taking and
that itsallegations concerning overflights plainigise a physical, not a regulatory taking.
It claims that that there are two circumstances where a categorical taking may exist and
that plaintiff does not satisfy either: (1) where the regulation compels a physical invasion
of property; or (2) wheré denies all economically beneficial or productive use of land.
Mot. Dismiss at 22 (citing Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S.
419, 441 (1982) and Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1015 (1992)
respectively).In support, it contends that the developer agreed it would continue the
project on seventy-three turbines, which would result in $750,000 per year of revenue
during the lease and that plaintdffatedthat the land could be used for limited livestock
grazing.And it reiterates its claim that FAA determinations cannot compebphysical
invasion of plaintiff’s land.

In response, plaintiftontendghat cattle grazing is extremely limited on its lands
because no infrastructure or water supply is availabl&e land. P1.’s Resp. at 7(stating
that grazing is of negative economic value because the nominal amounts paid for such
leases ($100 per year) do no exceed the costs imposed on the land by such grazing). |
maintainsthata taking has occurred on the turbines outside of thelger’s agreement
with DoD; and thatlefendant’s military flights have physically invaded its property.

The court cannotanufacture a claim on plaintiff’s behalf from the disparate set
of facts it has alleged. Plaintiff has feadlits takingclaim on FAA’s refusal to issue
“No Hazard determinations. Ithe discussion of plaintiff’s non-categorical taking claim,
above we established that FAA lacks the power to prohibit the construdi®A.’s
determinations cannot compel a pieyb invasion of plaintiff’s land; nor can DoD’s
agreement with the developer be characterized as compelling such an invasion
Therefore, plaintiff fails to state a claim suggesting that it is entitled to relihtiff’s
allegations concerning overfligs are more appropriately addressed accordin@ to
physical taking framework. See Andrews v. United States, 108 Fed. Cl. 150, 156 (2012)
(stating that such claims have been analyzed as physicalgaking
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B. Physical Taking

Plaintiff’s physical taking claim thatthe Air Force physically invadeits property
by flying military airplanes lower than 500 feet above ground level must be dismaissed
well. Defendant contends that tlkegationamounts to an avigation easement claim that
(1) lacks subject matter jurisdigin because it is time barred; aff] fails to state a claim
because plaintiff has not pled the necessary factual allegations to show a taking through
an avigation easement.

The statute of limitations for filing claims against the United States Defendant is
six years. See 28 U.S.C. § 2501. Defendant contends a claim accrues when the alleged act
that causes the taking occurs, which in its view is the 1970s. This was when defendant
started using the flight route, not when plaintiff possessed actual kigsvief all
relevant facts or when the consequences of the act became “most painful.” Def.’s Mot.

Dismiss at 28 (quotingallini v. United 56 F.3d 1378, 1383 (Fed. Cir. 1995)). Defendant
also refers té\.J. Hodges Ind. Inc. v. United, 174 Ct. Cl. 259, -2 (1966) to show that
the date of accrual is when defendant’s activity “began to operate regularly and
frequently over a plaintiff’s property at low altitudes with the intention to continue such
flights indefinitely.” Def.’s Reply at 16.

Plaintiff couners, however, that according to the accrual suspension rule, “[i]t is a
plaintiff’s knowledge of the facts of the claim that determines the accrual date.” Young v.
United States, 529 F.3d 1380, 1388 (Fed. Cir. 2008) (stating that, under this rule, the
accrual of a claim is suspended, for purposes of the statute of limitations at § 2501, until
plaintiff knew or should have known that the claim existed). To suspend the accrual of a
claim, plaintiff must “either show that the defendant has concealed its acts with the result
that plaintiff was unaware of their existence or it must show that its injury was inherently
unknowable at the accrual date.” Id. at 1384 (internal quotations omitted).

Plaintiff emphasizes that the events creating liability in this case had not yet
occurred, citing United States v. Caustiere the Supreme Court noted that: “’it is the
character of the invasion [of claimants’ domain], not the amount of damage resulting
from it, so long as the damage is substantial, that determines the question whether it is a
taking.”” 328 U.S. 256, 266 (1946) (quoting United States v. Cress, 243 U.S. 316, 328
(1917)). Thus, plaintiff maintains that for a physical taking to accrue, substantial damages
must have been incurred. It contends that the cause of action accrued only when
defendant’s act caused substantial damages, which, in its view, was in 2013 when the
opportunity arose to extract economic benefit from the land using newly available wind
technology.
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To establish when the statute of limitatbegins to accrue, the focus of a court’s
inquiry is on assessing when plaintiff knew or should have known that the Government’s
physical taking of its property occurred. Under this objective standard, a cause of action
accrues “when all the events have occurred that fix the defendant's alleged liability and
entitle plaintiff to institute the action.” Fallini, 56 F.3d at 1380; Japanese War Notes
Claimants Assn. v. United Statels/8 Ct. Cl. 630, 632 (1967) (stating that plaintiff must
show when events which directly affect the rights asserted in this suit took place). The
Court in Causbyecognized that a landowner has a claim to the airspace over his land and
may institute a physical taking claim where frequent and low flights by airplanes over its
land cause direct and immediate interference with his enjoyment and use of the land.
Causby 328 U.S. at 265. The cases followi@gusbyhave required that the interference
with enjoyment and use be substantial. Brown v. United States, 73 F.3d 1100, 1102 (Fed.
Cir. 1996) (referencing several cases, including Bacon v. United States, 155 Ct. Cl. 441
(1961)).

While we must draw reasonable inferences in plaintiff’s favor, it has not borne the
burden of establishing jurisdiction in this court. For example, plaintiff has presented scant
evidence that the opportunity to extract economic benefit from the land using newly
available wind technologgid not arise befor2013. Plaintiff’s claim is an appealing one,
particularly if we were to consider that the right to use the trust lands in this way and
hence the injury were inherently unknowable at the accrual date proposed by defendant.
Plaintiff neglects to develop and support its assertion regarding when the opportunity to
extract economic benefit from the land using newly avalabthnology arose. Given
that information, the court could assess when plaintiff knew or should have known that
defendant’s flights were flying so low so as to substantially interfere with its right to use
the trust land in an economically beneficial way. Excepting one reference in its response,
however, plaintiff has offered no evidence of when wind technology became available.

Plaintiff has neither adequately established when the opportunity of using new
technology arose nor demonstrated when it kneghould have known that defendant’s
flights were flying inthe air space above its land. Plaintiff has not established that its
claim was filed within the statutory period; therefore,laek jurisdiction over this claim.

CONCLUSION

Plaintiff’s regulatory taking claim is trapped in a veritable Catch-22, where it lacks
jurisdiction because the predicate for its claim (i.e., FAA’s determination) is not ripe.
Yet, it could not state a clainpan which relief could be granted because FAA lacked the
power to prohibit the proposed project. Plaintiff asked that the court scrutinize DoD’s
role in allegedly blocking FAA’s “No Hazard” determinations. However, DoD’s
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assessment of a project is not assitute for FAA’s determinations. Also, plaintiff
submitted evidence that DoD and the developer had reached an agreement. The odd
nature of this regulatory structure, where FAA’s determination must be final for
jurisdiction to accrue, though FAA has novger act on the determination once it is final,
made it necessary to grant defendant’s motion to dismiss plaintiff’s regulatory taking

claim for lack of jurisdiction and failure to state a claim.

Plaintiff’s physical taking claim also presented complex issues. Despite the appeal
of plaintiff’s contention regarding when the opportunity to extract benefit from the land
using newly available technology arose, plaintiff neglected to develop or support its
contention; instead it offered mere conclusory statements. Plaintiff pcominlease law
regarding the relationship between the development of new technologies, a claimant’s
various property interests, and how such cases should guide the court in evaluating
whether its claim was timely filed. Thuse courtgranted defendant’s motion to dismiss
plaintiff” physical taking claim for lack of subject matter jurisdiction.

For the aforementioned reasons, defendant’s motion to dismiss plaintiff’s

regulatory and physical taking claims@RANTED.’” The Clerk of Court is directed to
dismiss the complaint.

IT1SSO ORDERED.

siZobert #. ’Z/adqea, ’ﬂ‘z

Robert H. Hodges, Jr.
Senior Judge

Plaintiff has not challenged defendant’s argument that the court lacks jurisdiction to hear
its claims pursuant to the Declaratory Judgment Act, the Administrative Procedures Act,
and for injunctive relief. Because plaintiff did not respond to these arguments, defendant
maintains that any response is waived. Plaintiff’s requests for a declaratory judgment and
injunction are dismissedSee Halim v. United States, 106 Fed. Cl. 677, 684 (2012)
(stating that this “court has never been afforded the general authority to issue declaratory
judgments or to grant injunctive religf
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