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OPINION AND ORDER

SWEENEY, Chief Judge

This bid protest concerns the acquisition of marine engine overhaul servitesNgval
Surface Warfare Center (“Navy”). The engine at isthue ] M2500 gas turbine enginis,
manufactured by defendaimtervenor General Electric Company (“GE'Rlaintiff Chromalloy
San Diego Corporation (“Chromalloy&hallenges two solicitation requirementthat dferors
possess independent access to GE technical manuals and service bulletins, andbtisataffe
access to certain Gianufactured specitdols—and, through a splemental complaint, the
Navy’s evaluation of its proposal with respect to a thaiecgation requiremenrt-that offerors

" This reissued Opinion and Order incorporates the agreed-to redactions proposed by the
parties on November5]1 2019 The redactions are indicated with bracketed ellipses.{).
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have access BE-certifiedspare parts Currently before the cousreChromalloy’s motion to
strike a portion of the administraéivecord filed by defendant or, in the alternative, to
supplement the administrativecord, andhe parties’ crossnotions for judgment on the
administrative recordFor the reasons set forth below, the caeriesboth of Chromalloy’s
motions andgrans defendant’s and defendant-intervener@ssmotions.

|. BACKGROUND
A. LM2500 PBT Gas Generators

The LM2500 gas turbine engine manufactured by GE *“is the primary propuéson g
turbine engine on the DDG-51, (45 FFG and LCR” ship classes. AR 599 accordid. at
1294. The Navy uses two variants of the engine: the PaireceBladbine (“PBT")
configuration and the Single Shank Turb{ff8ST”) configuration. Id. at 599. To meet the
demand for the engined issue in thiprotest—the LM2500 PBT Gas Generatersind ensure
mission readiness, the Navy maintains a pool of spare engines that have beaneundchat
1294. Prior to May 2017, the Navy overhauled the engines at the Fleet Readiness Center
Southwest in North Island, Californidd. at 1257. However, that facility ultimately was unable
to satisfy the Navy’'s annual requirement of twelve spare engideat 1294. Thus, in May
2017, the Navy awarded two twear indefinitedelivery, indefinitequantity, firmfixed-price
contracts for the necessary overhaul servitgésat 1257.

B. Original Solicitation

Soon thereafter, the Navy began preparations to procure overhaul services upon the
expiration of thos contracts.See, e.g.id. at 1188, 1224-25. It determined that the overhaul
services were a commercial iteith, at 1199, and that it would procure the dvaul services
through full and open competition, id. at 1224, 1229, 1298.

Ultimately, an August 28, 2018, the Navy issued solicitation N64498-18-R-402& id.
143, to procure “commercial depot-level overhaul” services for LM2500 PBT GasdBase
used by the Navy, the United States Coast Guard, the National Sealift Gdpand foreign
military naviesid. at145. &e also, e.gid.at143, 179, 185, 210, 230 (reflecting that the
solicitation was for a commercial item}he Navy sought to award one more indefinite
delivery, indefinite-quantity, firnfixed-price contracts, with the ordering period under those
cortracts to span sixty monthgd. at 146. Overhaul services would be ordered through task
orders, up to aumulative ceiling of $70 milbn. Id.

1 The court derives thedts in Part | from th administrative reed (“AR”). The
administrative record includes material submitted and created during giregebefore the
Government Accountability Office (“GAO”) and documents submitted by deferadidiné close
of briefing. As explained in more detail belogeeinfra Section Il.A, the court’s factual
recitation includes information from some of those materials.
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One of the key requirements in the solicitation was that offerors be GE IMelie#nsed
commercial depis. Id. at 146, 148, 242. This requirement originated in the Individual
Streamlined Acquisition Plan prepared by the Navy prior tasdwance of the solicitation

Only GE Level IV licensed facilities may perform this level of overhatilse

GE LevellV licensing agreement between GE and the particular depot sets the
guidelines for the depot facility to work on GE designated engineisod

including the LM2500. It establishes terms and conditions to use GE'’s
intellectual property and provisions (e.guality requirements) to accomplish

repair and test of GE designated engine models. This certification standard
determines the types ofpairs that the depot can perform under GE’s guidance
and authorization/control. This is the mechanism for thetiasilto buy only
GE-approved gas turbine components for engine repairs and overhauls to ensure
that no unauthorized or aftermarket type parts are being used.

Id. at 1295. The Navy also explained the need for such a requireovaferorsin Amendment
1 to the solicitationissued on October 4, 2018:

GE Level IV licensed commercial depots have direct accgssiginal

equipment manutdurer (“OEM”)] (GE) certified parts that are listed in the Navy
LM2500 manual lllustrated Parts Breakdown (IPB). These GE certifigd are
necessary for our Navy application. Use of a @@htevel IV overhaul depot is
not authorized by [the Navy] bagse uncertifi@ overhaul depots may obtain

parts from aftermarket sources with no point of origin to evaluate the pedigree of
the components. GE Level IV licensed commercial depots have access to GE
(OEM) technical support, as needed. GE will not support questioradares
under repair at uncertified depots. Level IV licensed OEM depots also have
access to certified vendor support for individual component repairs which have
been independently validated to meet OEM specifications.

This is not a new requirement, as it was included in the previous
procurement solicited under N64498-18-R-5015 by this contracting office.

Id. at 244.

The Navy'’s presolicitation market research had revealed that there were ninebE Lev
IV licensed commercial depotsgl. at 1297, thee of whichwere potential offerorgd. at 1189.
Chromalloywas not identified as possessing a GE Level IV licensed commercial depbt,
1297, or as a potential offeror, id. at 1189. However, the Navy had previouslyGoumaalloy
gualified to overhaul LM2500 engines despiieromalloys lack of a GE Level IV licenseSee,
e.q, id. at1732 (indicating that althougbhromalloywas notawarded three contracts related to
the LM2500engine the Navy foundChromalloy“to meet the criteria stated in the solicitations,”
such as being “an established overhaul depot technically capable in commertialyand
further indicating that Chromalldyas served prior Navy contracts, held many small LM2500-
related contracts, and “overhauled engines commbrémalthe County of Los Angeles, Signal
Hill, Gasaway Engineer LLC, PDVSA, AAR Aircraft Turbine Center, #mel Indonesian
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Navy”), 1740 (indicating thaChromalloywas a subcontractor é&wo Navy contractstd
disassemble LM2500 engines1838 (explainig that (1) “[h]istorically, [Chromalloyas]
performed numerous commercial and industrial PBT overhauls,” (2) “[t]o d&teginalloyhas]
not been awarded a ‘full overhaul’ contract with the US Navy,” an@B8pmalloyhad
addressed, ancebn found “techically acceptable” under, the following criteriéa) “prior
experience in overhauling LM2500 gas generators or similar item for indwstniearine
applications”; (b) “facilities and capabilities to clean, inspect, and repaiggaerair
components in accordance with US Navy LM2500 depot level technical manua(&)and
“ability to overhaul gas generator accessories in accordance with US NEBOD depot level
technical manual’)df. id. at 1466 (reflecting that GE and Chromalloy Gasbine LLC were
parties to a Component Repair License Agreement “relating to the comporenofegelected
components for industrial and/or commercial marine . . . LM2500 . . . gas generators asd/or g
turbines”).

In light of the discrepancy betwegs prior experience with the Navy and the
solicitatioris licensurerequirement, on October 10, 20Ghromalloylodged a protest at the
GAO to challenge the licenge requirement as anticompetitiviel. at 1303-513. In response,
the Navy took correctivaction by issuing Amendmentt8 the solicitationeffective November
6, 2018, id. at 2471n whichit eliminated the requirement that offerors be GE Level IV licensed
commercial depots, compak at 148(original solicitation), withid. at 250 (Amendment 3).
The Navy alsadded the requiremerttsatanofferorlackinga GE Level IV license demonstrate
that ithad “accses to the current OEM LM2500 Overhaul and Repair Manuas¢ess to the
most recent OEM technical repair procedures and serviceibslfet the LM2500 gas
generator,™the ability to provide genuine OEM-certified LM2500 parts,” and ownership of or
access to specified special ®©6l Compare id. at 240-41 (ginal solicitation), withid. at 268
(Amendment 3).

C. The Navy’sinitial Correspondence With GE

During the pendency @hromalloys GAO protest, the Navy and GE engaged in
discussions regarding the GE Level IV licensure requirenmidnat482-87. On October 31,
2018, Cate Widmann, a GE senior contract manager, responding to questions Rrszal Dy
McGuire,the Navy'’s contract specialjsidvised:

(1) The Service Provider Letter and LM2500 [Authorized Service
Provider] Obligations document . . . spell out the obligations placed on the
licensee by GE which are requdreo comply with GE’s stringent commercial
quality control processes and allow GE warranties on its OEM parts to remain
valid.

(2) [T]here is ndormal licenseagreement between GE and the US Navy
outside of [Federal Acquisition RegulatigirAR”)/Defense Federal Acquisition

2 As reflected below, the technical manual and service bulletin access requirements
added in Amendment 3 to the istthtion were removed with Amendment 5the solicitation.
Compare AR 268 (Amendment ®ith id. at 280 (Amendment 5).
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Regulation Supplement (“DFARS”)]/Agency specific clauses; however, GE
works closely with the Navy depots to ensure that they ardiegytihrough other
means. Notably, GE sells OEM spare parts directly to varldniggd States
Department of Defense] agencies, including [the Defense Logistics Ajémicy
use by the Navy depot$sE provides, pursuant to . DFAR[S] 252.2277015,
limited commercial data rights with regard to LM2§0@& commercial product
developed solely at GE expense) to the Navy which govern use of all GE
Intellectual property including GE IP contained in GE manuals and US Navy
manuals including updates as pubdidhk benefits only provided to authorized
service providers. Other clauses, contained in specific, negotiated contithct
the Navy, work to ensure GE OEM engineering and technical support are
provided to the Navy under terms which are equivalent &xceed] that
contained commercial depot license agreements.

Id. at 484. Ms. Widmann also suggested that a telephone call “would be beneficial” in that it
“might help expedite the information gathering process for both partiés.”

Mr. McGuire respnded the following day to suggest “a quick call for some informal
information gathering[.]’Id. at 483. The telephone call apparently occurred since Ms.
Widmann forwarded an Authorized Service Provider document to Mr. McGuire “pai [thei
discussion.”ld. One week later, on November 8, 2018, Ms. Widmann requested an update from
Mr. McGuire, to which Mr. McGuire respondedlissue is resolved.1d. at 482.

D. Solicitation Through Amendment 5

After the Navy issued Amendment 3 toake the GAO protest, it twice more amended
the solicitation before the December 11, 2018 due date for propécads.27182.

1. Statement of Work

As amended, the solicitation included a statement of work in which the Navytket for
detailed requements for the work to be performed under the contidctat 249-62. In general:

The Contractor shall overhaul, modify, incorporate mandatory updates,
maintain standard configuration integrity, assemble, test, preserve, package,
document, mark and prepare for shipment the LM2500 PBT gas generator in
accordance with this specification.

All overhaul work performed under this specification shall be in
accordance with the current US Navy LM2500 depot level teeahmanuals . . . .
Any and all deviabns from these technical manuals must be approved, in writing,
by the cognizant technical representative . . . .

Id. at250. In addition to dictating the procedures for overhauling the engines, the Navy
describedhe partghat awardees could use for the overhaul work:



The Contractor shall supply and only use US Navy approved parts in the
overhaul of US Navy LM2500 PBT gas generator. All approved parts for use in
US Navy LM2500 PBT gas generator are listed in the US Navy LM2500
lllustrated Parts Bikdown [in the technical manualsJhe use o&ftermarket
parts is not permitted.

Id. at251.

Finally, the Navy represented that it would provide awardeesthvitle of its
“Organizational Level” technical manuals and six of its “Depot Level Maintenaackhical
manuals.ld. at 249-5Q see alsad. at 449-54, 464-66 (containing cover sheets for the teghni
manuals identified in the solicitatinnThe organizational level manuals are used by sailors
when performing routine maintenance on the engines while aboard a ship, and the depot level
maintenance manuals are used when overhauling an engine (disigssefurbishment,
rebuilding, and testing) in a repair depdd. at 93334. The “baseline information” in the depot
level maintenance manual&s provided to the Navy by GE “many years ago,” argbme time
thereafter, GE begao provide the Navy with additional technical information on a quarterly
basis. Id. at 945, 947see alsad. at 946-47 (indicating that GE is not under a contractual
obligation to provide the quarterly updates). The Navy then incorporates the indorihat
deems necessamto its manualsld. at 945-48.

The cover sheet for eattchnicalmanual includea distribution statement substantially
identical to the filowing: “DISTRIBUTION STATEMENT C DISTRIBUTION
AUTHORIZED TO U.S. GOVERNMENT AGENCIES AND THEIR CONTRACTORS;
ADMINISTRATIVE/OPERATIONAL USE; 31 MAR 1996.0THER U.S. REQUESTS FOR
THIS DOCUMENT SHALL BE REFERRED TO NSWC PHILADELPHIA, CODE 312.[d.
at450;accordid. at 449, 451-54, 464-66. Although the distribution statement allows for the
disclosure of the manuals to contractors, the Navy restricts the distributios mfnuals,
particularly the depot level maintenance manuals, because theyhqomtaiietary information.
Id. at 93F; see alsad. at 938 (explaining that without the proprietary information from the depot
level maintenance manuals, it would be impossible to overhaul the engines), 939-4@itexplai
that since the Navy began awarding commercial repair contracts Besxéo years ago, it has
provided its manuals to contractors, but that in all but one case, those contractorsteld a G
Level IV license) This practice is longstanding; Matthew Driscoll, the lead engineer for the
Navys LM2500 program who has worked imet LM2500 group since 1987, id. at 925, knew
“from working with the OEM over the yearffiat the Navy’s technical manuals include
proprietary information, id. at 937.

3 Three of the statements specified a different date, AR 449 (February 15, 2007), 453-54
(September 30, 2010), and one of the statements included a slightly differentsatendeid.
at 449 (“OTHER REQUESTS FOR THIS DOCUMENT SHALL BE REFERRED TO NAVAL
SEA SYSTEMS COMMAND (SEA09B2).").
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2. Proposal Contents

The Navy directed offers to submit their proposals in two volumes—one with the
offeror’s proposal documents and one with the offeror’s technical propdsak266. With
respect to the technical proposal, the Navy set forth the following requiremeseistion L.3.2
of thesolicitation:

An Offeror mus provide either a copy of a current GE Level IV License
or, in the alternative, provide detailed information which clearly and completel
addresses the following:

a. Spare Parts Acces3he Offeror shall demonstratehias the ability to
provide genuine OEM-certified LM2500 parts and assemblies as required during
the overhaul and repair processes.

b. Special Tooling: The Offeror shall demonstrate it owns or has access
to all necessary special tools required to plately disassemble, overhaul, and
reassemble LM2500 gas generatofie Special tooling that must be addressed
[includes twentythree itemsdentified by“Special Tooling Number” and
“Special Tooling Descriptiofi]

c. Testing: The Offeror shall demonstrate it possesses an active Large
Turbine Test Cell in accordance with Paragraph C.3.2 of the Statement of Work

d. Quality: The Offeror provides a current ISO 9001 quality assurance
program certification.

Id. at280-8% see alsad. at 949 (ndicating that Mr. Driscollin choosing “the most critical

tools” from a thirtypage list to identify in the soli@tion, selected tools used to test the engines
after they had been rebuilt, tools used to safely handle the engines, and toolsstorémgtcal
clearancesvithin the engine[s]”), 952-53r(dicatingthat the Navy purchases its special $ool
from a compay thathas “the proprietary information to build the tools to the standards that are
required by the OEM” and that “during the construction and manufacture of those toals, . . .
those tools go through testing phases and that all of the right specificaticare® méf), 1067
(reflecting that the day before the Navy issued Amendment 3 to the solicidtidbriscoll
reviewed the list of “1000+” special tlsoneeded to overhaul an LM25B8T Gas Generator

and pared it down to twentitree speciaools he considered to be “the most importanBut
seeid. at 303-37 (setting forth the required special tbsted in one of the Navy’s technical
manuals with fifteen pages listing the tools in numerical order and tweng/pages listing the
tools by tool group (certain tools appear in more than one groupje#iacting that there was a
total of approximately 537 special tools).




3. Proposal Evaluation

The Navy indicatedh the solicitatiorthat it intended to award contracts to those offerors
thatwere “determined to be a responsible source,”thdimit[ted] a technically acceptable
proposal that conform[ed] to the requirements of thiiitation,” andthat“the Government
ha[d] no reason to believe would be likely to offer other than faireasbnable pricing.’ld. at
281. As relevant in this protest, technical acceptability, which would “be deterivaised on
information submittedn the Technical Proposal,” required an offeror to provide the information
set forth“in Section L.3.2 anddrated acceptable” for the technical factigk. In other words,
an offeror was required to:

(1) Possess a current GE Level IV License or;

(2) Provide all of the information required in Section L.3.2 and clearly
demonstrate that it has the capability provide Oé&gvtified parts, [hasdccess to
the special tooling identified in L.3.2.b, posgessa test cell in accordance with
SectionC.3.2, andhas]a current ISO 9001 quality assurance program
certification.

Id. The Navy reserved the right bmld discussions and request final proposal revisitthsat
282.

E. Questions and Answers

Before theproposaddue datethe Navy fietled several questions regarding the terms of
the solicitationand provided its responses in amendments to the solicitatioat 264, 274-75.
As relevant to this protest, Amendment 5 to the solicitagtfective November 29, 2018, icht
273, included the following questions and answers:

Question 2: Would the submitfalf an offeror with experience
comparable t@€hromalloys] be evaluated on an equal footing with a GE Level
IV -based proposal?

Answer 2: Factor 1- Technical will be determinedsacceptable/
Unacceptable in accordance with the criteria as defined in SectiOfférors
with a GE Level IV license will be detmined Acceptable; offerors without the
GE Level IV license must provide information in accordance with Section L.3.2
for technical evaluation to determine acceptability.

Question 3: How and when are US Navy technical manuals (which the

Navy provides to th€ontractor) updated with Service Bulletin. requirements
.?



Answer 3: The latest revision of [the Navytechnicallmanuals will be
provided to the Contractor at the time of contract awaite Navy evaluates
OEM [service bulletinshnd incorporates them annually, as deemed necessary,
into Navytechnical documents.

Question 4: A prospective bidder wasyously determined technically
acceptable on a different procurement by the US Navy for the overhaul of
LM2500 gas generators to include Single Shank, Paired Blade Turbine and Power
Turbine assemblieswould demonstration of prior acceptability meet the
technical criteria?

Answer 4: No. All offerors must submit the required information as
detailed in the solicitation, includirtgchnical evaluation criteria as outlined in
Sections L & M, to be considered for Contract award.

Id. at274-75.
F. Chromalloy's Proposal

Chromalloywas one of three offeroril. at 1698, thatimely submitted a proposal, idt
1520-697. Théwo other offerors—the incumbent contract holders, atl1725—were “licensed
by the OEM to perform depot-level overhauls,t Rinromalloywas not, idat1724. Thus, in its
technical proposaChromalloy“provided information to address the alternatiwéeria” set
forth in section L.3.2 of the solicitatiord. at1727.

G. The Navy’s Second Rounaf Correspondence With G2

On December 14, 2018, three days after the proposal due date, W. Hartmann Young, a
senior counsel for GE, sent a letter to counseifeNavy Howard B. Reinfequesting
“immediate action” regardintpe solicitation. 1d. at 543. Specifically, he wte:

It has come to our attention that the Navy has amended the Solicitation to
potentially allow for award to offerors withoj#] GE Level IV license.
Entertaining such a possibility is-ttonsidered and beyond Navy authorization
for a number of reams. First, offerors lackg a GE Level IV license cannot
demonstrate that they have the right to providec8ified parts to the Navy, and
any suggestion to the contrary is false. Second, the use of other thaart@ed
parts will void any warranty protections currently aggible to the fielded and
future LM2500 engines. Third, if the Navy provides its technical manuals lacking
the appropriate GE license, the Navy will be breaching its contractual
commitments already made to GE and will be viogGE'’s intellectual propgr
rights. Fourth, entertaining an award to unlicensed offerors will irreparably
undermine what has been a mutually advantageous relationship between the Navy
and GE on the LM2500.



GE respectfully requests that youmediately cease the considtion of
offerors lacking a GE Level IV license, and that you do not award a cotdract
any offeror lacking such a licens&E also asks for an immediate meeting on the
issues raised in this letter.

Id. at543-45;accordid. at 544 (*You are on notidbat every contract by which GE has

provided the LM2500 to the Navy has been with limited rights since GE first sdld/i&00 to

the U.S. Government. GE over this time has provided large amounts of technical datarand othe
intellectual property to thBavy in support of the LM2500, but always appropriately marked as
limited rights data.This means that you cannot provide GE technical data to GE’s competitors
or, as is the case here, to companies lacking the appropriateJiegti®ut breaching your
contractual commitments to GEee, e.q.DFARS 252.227-7015."s€ee alsad. at 716

(reflecting that GE marked a “Gas Turbine Troubleshooting, Schedule Maintgaauaic

Corrective Maintenance” manual issued on May 15, 2001, and updated on December 30, 2017,
as “GE proprietary informatiorthat “is disclosed in confidence” and should not be disclosed
without GE’s “express written consept718 (reflecting that GE markedservice bulletin

issued on May 24, 2017, and revised on June 27, 2017, as “GE proprietary infornhatiGis’
disclosed in confidence” and should not be disclosed without GE’s “express written Gonsent

The Navy initially agreed to meet with GE duithe week of January 14, 2019, but
subsequently cancelléde meeting on January 8, 2019, explaining:

“Although we are not opposed to meeting with you and do welcome the chance to
speak with you, presently, to protect the integrity of the ongoing procurement, and
while we are in the process of evaluating offérdpes not seem appropriate for

us to communicate concerning the matter until the conclusion of this
competition.”

Id. at 531 (quoting the Navy’s correspondence). Mr. Ydhegefore sent arloer letter tdvir.
Reinon January 10, 201%id. at 530-32writing:

4 While Mr. Young was corresponding with the Navy personnel involved in the
procurement at isg) David Nelson, the director of Sales and Business Development for GE
Aviation, sent a letter on January 11, 2019, to two Navy program managers rednesting
“urgent assistance.AR 546. He wrote that the Navy was

on the brink of willfully violatingGE LM2500 Intellectual Property rights and
breaching contractual provisions, with potentially serious impact to ongoing GE
support of the USN LM2500 fleeRepeated appeals to the [Navy’s legadm

to stop this actity pending discussion on the matheve been rebuffed.

request that you immediately intercede on our behalf.

Id. He further warned:
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| am writing on behalf of GE Marine (GE) to urgently request that the
[Navy] suspend activities that could lead to one or more contract awards to
unlicensed vendors bidding under the referenced solicitation, and to renew our
request for a meieig to discuss this request. By proceeding on its current course,
the [Navy] is jeopardizing GE proprietary information related to the LM2500
engine, which [the Navy] and its personnel, respelgtiee contractually and
legally barred from sharing with third parties. In short, if [the Navy] dwar
contract to an unlicensed vendor, it will place the Navy in breach of several of its
existing contracts with GE.

Id. at 530. He referred to his December 14, 2018 letter, and expanded:

[1]f the [Navy] selects an unlicensed vendor, it would be compelled to violate
contractual commitments to GE and statutory obligations that apply to Executive
Branch employees, including the Trade Secrets Act, 18 U.S.C. 8§ 1905. This is
because those manuals contain GE pesgry information related to G&

LM2500 engines, the servicing of which is the subject of the referenced
solicitation. GE has only ever provided the Navy technical information related to
the LM2500 with narrowly circumscribed technical data rights pursuant to
contracts, or otherwise with a proprietary information legend. These cenaact
has been the case since the LM2500 Gas Turbine was first offered far thade t
Navy in 1969, are subject to DFARS 252.2ZZ¥15 “Technical Data Commercial
Items”. No LM2500 Gas Turbine has been sold to the [Navy] directly or through
a prime shipyard contract with other than the limited commercial data rights
described in that DFARS clause. . In short, th¢Navy] is not authorized to

share GEs proprietary and technical information — whether in the form of a GE
Marine manual or as part of a separate Navy manuath a third party without

GE's consent.

Id. at 531. He therefore renewed GE’s reqéi@sén immediate meeting with the Navy “to
address this situatn.” Id.

The Navy acknowledged receipt of Mr. Young’s letter antticated that it intended to
complete the&eompetition 1d. at 528-29. However, it noted that it did “not intend to release any

GE will need to radically alter the way it conducts business with the Navy should
[it] elect to violate commitments protect GE’s intellectual propgrt Should the
Navy, departing from longstanding practice, decide to no longer protect GE
Proprietary Information, it will impact all LM2500 technical exchange with the
Navy, including technical data, operational data, maintenance manuals, depot
support, service bulletins, part/component updates, and engineering design data.
Collaboration on product improvements and technology upgrades would also be
at risk.

Id. at 546-47. The administrative record does not includeesponse to this letter.
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alleged proprietary information to vendors lacking a &nse prior to meeting with [Mr.
Young] to discuss any and all relevant concernd."at 529. Approximately two weeks later,
the Navy further advised Mr. Young that he would be contacted immediatelyhafte
competition had concludedd. at 528.

H. The Navy’'s Consideration of GE’s Contentions

Although it declined to meet with GE during the competitibie, Navytook under
advisemenGE'’s contentions that providing technical manuals to companies without a GE Level
IV license would violate the Trade Secrets Act and GE’s intellectual propédrty. rid. at 137.

It researched its prior contrackscated five contracts fromvithin the last twenty years through
which it had purchased LM2500 engines, and ascertained that none of those contraets requi
GE to provide the Navy with technical manuals or service bulletidsat 89193; see alsad.

at 548-714 (containing the five referenced contracts). In addition, it investibat@aterialit
received from GE—information from which is incorpoied into the Navy’s technical manuals
and determined thdtis all marked as GE proprietary informatioid. at 893-94, 911-12accord

id. at 138 (“Information contained in the Navy’s Technical Manuals originates, tirfnoan

GE's Service Manuals, Sece Bulletins, and [changes in design] and is proprietary to GE. . ..
All service information provided by GE marked proprietary with restrictive markings $ge
alsoid. at 914 (reflecting the absence of any agreement between the Navy and Gé&utdat w
require the Navy to keep GE’s technical data confidentB#)sed on its findings, the Navy
concluded: “[T]he manuals, although titleddvy Technical Manualsgcontain inextricable GE
proprietary information that has been incorporated over many years. Thisatimrmannot be
released to nGGE Level IV Licensed offerors without GE authorization. GE’s numerous
complaints were adamant that it does not authorize such relddsd3ut cf. id. at 381, 405
(reflecting, in a contract the Navy awarito Chromalloy Gas Turbine LLC in May 2018 for the
repair and refurbishment of LM2500 hot section components, that the Navy would provide its
technical manuals after contract awart¥)0-71 (reflecting that the Navy disclosed its technical
manuals to ClamalloyGas Turbine LLC in July 2018), 1066 (indicating, in an April 29, 2019
letter from the Navy to Chromalloy G&urbine LLC, that the Navy disclosed its technical
manuals in conjunction with their May 20&8ntract, that the Navy had determined that
manuals should not have been disclosed because they contain GE proprietary orioandti
that the Navy requested that the manuals be desjroyed

® The adnmistrative record also includes a portion of a “Procurement Specification for
Propulsion Gas Turbine Module,” dated December 30, 1970, that was prepared for the DD-963
class ship program. AR 719-89. Section 3.4.3 efsipecification addresses what muest
included in new, existing, and commercial technical manuals, id. at 760, and section 4.10.3 of the
specification addresses the validation and verification of new technical iImamdaupdates to
technical manualgd. at 788. Neither section addresses rights in the technical data, and the
specification itse—which presumably would have been part of a procurement contract—
includes no clauses addressing rights in technical &a.generallyd. at 71989.
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I. The Navy’s Evaluation of Chromalloy’s Proposal Discussionsand Amendment 6

As represented tlr. Young, the Navy’s evaluation of proposals remained ongoing.
Upon evaluatingChromalloys proposal, the Navy found the information provided by
Chromalloyto be deficient.ld. at 1725. Because of that finding, and in light of a “significant
shortfallof . . . LM2500 PBT engines to support the [Navy’'s] modernization schedule,” the Navy
determined that discussions with Chromallagre necessaryld. Accordingly, on February 19,
2019, the Navy sent a discussion lette€Clwomalloyindicating that it hd ratedChromalloys
technical proposal as unacceptadelidentifying three deficienciesld. at291-93. Two of the
deficiencies related t6hromalloys access t&E-certified spare parts:

Deficiency: The proposal provides insufficient evidence tbatomalloy
is able to source exclusively OEM certified parts per the requirement in the
Solicitation. Chromalloy statdg] can purchase directly from GE ‘tan
alternate, traced sourteThe above [underlineldnguagédoes not meet
Solicitation requiement. There is no allowance for alternate.

Deficiency|] On Page 6 of the technical propos&thyromalloy states it
will “ensure the supplier-part is the same or equivalent to the GE part-number. If
the Customer wants only genuine Géitified LM25@® parts “born” through GE,
then we restrict our purchases accordingly”. This does not equate to exclusively
GE-certified parts, per the requirements of the Solicitation.

Id. at291-92. The third deficiency relatedtte special toolingequirement:

The Solicitation provided a list of 23 different types of special tooling
which an Offeror must demonstrate it owns or has access to in order to meet the
technical requirementChromalloy stated it owned or had access to 15 of the 23
different types of sgcial tooling and owned or had access to the remaining 8
different types of special tooling which they considered to be equivalent. . ..

Deficiency: The proposal does not provide Objective Quality Evidence
(OQE) that the proposed alternate tools are technically equivalent. The
Solicitation did not allow for equivalent special tooling and the use of any tooling
other than listed does not meet the requirements per the Solicitation. Therefore,
Chromalloy did not meet the criteria required tlus element.

Id. at291.
In addition to identifying the three proposal deficiencies, the Navy ad@isezmalloy

that concurrent with its discussion letter, it was issuing Amendment 6 to the solicindtioh,
included new requirements:
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Please notéhat Amendment 0006 states that Navy manuals will only be provided
to awardees able to demonstrate compliance with Section L.3.2.a [-] L.3.2.f of the
Solicitation. These new, additional requirements are under Factor 1, Technical.
You must address all elements of Factor 1. . ., including the new requirements
and the deficiencies identified . . . , in order to be rated Acceptable for Factor 1
and eligible for award.

Id.; see alsad. at283-90 (Amendment 6), 9167 (indicating that the Navy, “utiliziniggal
counsel, technical exgese, and contracting,” decided to amend the solicitation to require
offerors to have independent access to GE technical manuals and serviceshudi2@
(indicating that when the Navy became aware of the contents athitsi¢al manuals “in that
Decenber time frame,” it decided it could not provide those manuals to contractors).
Specifically, the Navy revised section L.3.2 of the solicitation as follows:

Offerors must provide either a copy of a current GE Level IV License or,
in the alternative, prade detailed information addressing the following

requirements:

a. Spare Parts Access: Offerors shall demonstrate an ability to provide
genuine OEMcertified LM2500 parts and assemblies as required during the
overhaul and repair processes. Non OEM parts will not be accepted. Offerors
must demonstrate through invoices or other proof of access to any and all parts
required to completely overhaul an LM2500 engine.

b. Special Tooling: Offerors shall demonsti#tey] own[] or [have]
accessd all OEM produced special tools required to completely disassemble,
overhaul, and reassemble the LM2500 engine. The Special tooling that must be
addressed [includes twgrthree items identified by “Special Tooling Number”
and “Special Tooling Descriptid]. Substitution of nofOEM special tooling
will not be accepted|.]

c. Testing: Offerors shall demonstriiteey] possed$ an active Large
Turbine Test Cell in accordance with Paragraph C.3.2 of the Statement of Work

d. Quality: Offerors shall provide a current ISO 9001 quality assurance
program certification.

e. Technical Documentation: Navy manuals will only be provided to
awardeesible to demonstrate compliance with Section L.3.2.a - L.Bdf[this
Solicitation Offerors must have access to all relevant LM2500 OEM service
manuals, updates to those manuals, and service bulletins concerning the LM2500
engine, periodically issued by the OEM. In order to satisfy this requirement,
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Offerors must provide evidence aécess to the described OEM serviekated
information.

f. OEM Service Bulletins: Offerors shall demonsti#tey havelaccess
to service bulletins concerning the LM2500 engine, periodically issued by the
OEM. Navy Service Bulletins will not be pvided upon award.

Id. at288-89. The Navy also revide¢he evaluation criteria set forth in the solicitation,
indicating that to be rated technically acceptable, an offeror was required to:

(1) Possess a current GE Level IV License or;

(2) Provide all of the information required in Section L.3.2 dedrty
demonstrate that it has the capability provide G&Mified parts, [hashccess to
the special tooling identified in L.3.2.b, posgessa test cell in accordance with
Section C.3.2[has]a current ISO 9001 quality assurance program certification
and[has]access to current OEM technical documentation and service bulletins.

Id. at289.

The Navy invited Chromalloy to submit a final proposal revision addressing the
solicitation’s new requirements and the identified proposal deficienciEsliryary 26, 2019.
Id. at291-92. Chromalloy and the other two offerarbmitted final proposal revisiondd. at
138, 2213-19.

J. The Navy’'sThird Round of Correspondence With GE

One day before the Navy initiated discussions @ithomalloy Ms. Widmannsent the
following inquiry toMr. McGuire “l am writing to inquire regarding the status of the subject
solicitation[]. GE continues to feel strongly that a té@éace meeting with the Navy is required
to discuss the urgent Intellectual Propértgte Secrets issues raised in our prior cpmegdence
with your office and Navy operational personndd: at 476;accordid. at 475 (noting that GE'’s
“primary concern” was “the protection of [its] Intellectual Property atg] fieed to have a face
to face discussion with the Navy on this subjecMr. McGuireresponded on February 19,
2019, that the procurement was “in the evaluation phase” and therefore he could not comment,
but that upon the completion of the procurement, he would be able to schedule a nieeding.
475. Then, on March 11, 2019, he forwarded a copy of Amendment 6 to Ms. Wididaain.
474,

K. GAO Protest

In the meantime,mFebruary 25, 2019—after receiving the discussion letter but one day
before its final proposal revision was due—Chromalloy lodged a protesheiAO to
challenge the requirements added to the sdiioitavith Amendment 6, namely, the
requirements related to technical documentaservice bulletinsand special toolingld. at 1-8.
The parties provided extensive documentary evidence to the GAO in support of th&ngposit
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See generallyd. at 143-338, 345-440, 447-67, 470-72, 474-789, 16891077180. The GAO

held a hearing on Chromalloy’s protest on April 24, 2019, id. at 790-1031, during which it heard
testimony from GE Marine Divien’s product development manager, David Hartshornatid.

797, the Navy’s contracting officer for the procuremeKgvin Hann, id.at879-80; andhe lead
engineer for the Navy's LM2500 prograMr. Driscoll, id. at925° The GAO issued its

decision on June 3, 2019d. at 1181-87.With respect to the Chromalloy’s challenge of the
technical documentation and service bulletins requirements, the GAO concluded:

Based on our review of the record, including the testimony provided
during the GAO heanig, .. . we reject Chromalloy’s assertion that the Navy must
provide [the LM2500 manuals and updates] to Chromalloy. As discussed above,
the record is consistent with the Navy’'s assertions that the information was
developed by GE at its own expense, HralGE has consistently identified the
information as proprietary. Finally, other than referring to the Navy’srappa
prior release of GE technical data, Chromalloy has presented no support for its
assertion that the Navy has acquired unlimited rightsaibdéta. On this record,
the agency has reasonably supported its assertion that release of thetiofoiona
Chromalloy would raise serious concerns regarding violation of the TradesSecre
Act, and the agency'’s prior release of such information doegndér the current
solicitation provision improper.

Id. at 1185see alsad. at 1182 (relying solely on Mr. Hartshorne’s hearing testimony for its
finding that “[t]he record establishes that . . . the development and manufactureLdfl 25@0]
generators was funded entirely by GEAnd, with respect to Chromalloy’s challengetlod
special tooling requirement, the GAO concluded:

Based on our review of the record, including the testimony provided
during the GAO hearing, we reject Chromalloy’s asserthat the requirement
for an offeror to demonstrate access to a limited number of OEM tools overstates
the agency’s minimum needs. In this regard, the record establishes that the
requirements at issue relate to national defense and human safety and reasonably
supports the agency’s determinations regarding the necessity of th&otool
successfully perform the contract requirements. Chromalloy’s genseatian
that its tools are “equivalent” fails to meaningfully refute the agency’s
representationm this regard.

Id. at 1186. Accordingly, the GAO denied Chromalloy’s protéstat 1181, 1187.

® The GAO hearing officer advised the wisses that although they would not be sworn
in to testify, they were subject to the provisions of 18 U.S.C. § 1001, which allows for the
imposition of criminal penalties for knowingly making false statements ttetiezal
government. AR 796, 878, 924.
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L. Evaluation of Proposals and Contract Awards

One week after the GAO issued its decision, the Navy evaluated the thredesibmit
proposals, concludg that the two offerors with GE Level IV licenses were technically
acceptable and that Chromalloy was not technically acceptablat 2213-19. The &vy found
Chromalloy’s proposal to be deficient with respect to the following requiremeptse pds
access, special tooling, technical documentation, and service bulletiag.2215. With respect
to the spare parts access requirement, the NaNgaited that Chromalloy had provided nine
recent purchase orders to establish its acces&trertifiedspare parts, but that those purchase
orders were insufficient to satisfy the requiremddt.at 2215-16. With respect to the special
tooling requirement, the Navy indicated that Chromalloy had provided documentatigrptots
its claim that eight foits proposed special tools were equivalent to those manufactured by GE,
but observed that no equivalent special tooling was permilted-inally, theNavy noted that
Chromalloy did not provide any information regarding the technical documentatiaeamnce
bulletin requirements, and therefore was deficient in blathat 2217.

In light of its technical evaluations, the Navy decided to award axistto the two
offerors with GE Level IV licenses and not to Chromalléy. at 2220, 2224 Defendant
represerdthat a task order has been issued under each awarded contradef.SeérossMot.
J. Administrative R. 46.

M. This Protest

Chromalloyfiled the instant protest on July 5, 20&8sertinghree claims for relief in its
complaint. InCount I,Chromalloycontends that the requirement that offerors have independent
access to GE technical manuals and service bulletins undulgtsestmpetition in violation of
the Competition in Contracting Act @284 (“CICA”) . In Count Il, Chromalloy contendisat
the requirement that offerors use only GE-manufactured specialtolaltes the CICA because
it unduly restricts competitioandis unnecessary to meet the Navy’s minimum neg¢d<ount
lll, Chromalloycontendghat the special tooling requirement is contrary to standard commercial
practice and therefore violatesthederal Acquisition Streamlining Act @B94(“FASA”).
Chromalby requests that the court declare the technical data and special tooling requirements t
be unlawful, and either (1) direct the Navy to award it a contract or (2) enjoin ydisden
proceeding with the contract awards under the solicitation and dieeblavy to revise the
solicitation to be consistent with the law.

Shortly afterChromalloyfiled its protestthe court granted GE’s motion to intervene.
Then, during the initial scheduling conference, the parties indicate@hihatalloymight seek
to supplement the administrative record, and that such a motion should be resolved before the
parties briefed th merits of the protest. Thus, as proposed by the parties, the court adopted an
expedited schedule for considering supplementation aidhenistrativerecord In an August
20, 2019 Opinion and Order, the court denied Chromalloy’s supplementation motion and
directed the parties to propose a schedule for briefing the merits of Chrgmphatest.
Chromalloy San Diego Corp. v. United States, 144 Fed. Cl. 585 (2019). The court adopted the
parties’ proposed schedule.
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Before the commencement of briefjrighromalloy moved for leave to file a
supplemental complaint pursuant to Rule 15(d) of the Rules of the United States Coddraf Fe
Claims(“RCFC”) to add a claim regarding the Navy’s evaluation of its final proposal revision
with respect to the spare parts requiremeénéxplained that the purpose of its motion was to
preserve its rights and counter any future argument that itodlichmely challenge the Navy’s
evaluation. It further asserted that the court would not be required to rule on itlamaw
because it was not part of the administrative recorefendant did not oppose Chromalloy’s
motion. Nevertheless, theourt convened a status conference on September 16,t@@b&ain
clarification from Chromalloy regarding the rationale, fandnecessity ofsupplementation.

During the status conference, Chromalloy and defendant agreed that resolution of the
new claim would be unnecessary regardless of how the court ruled on Chromallagal orig
claims. However, GE disagreed with the othemtips, asserting that evidence related to the
spare partaccessssue would establish that Chromalloy lacked standing to protesr tiAdt
parties explained their positions, the court granted Chromalloy’s motion. Thespamse to
GE's request thatefendant complete the administrative record with documents related to the
new claim in the supplemental complaint, the court advised the parties to cgafeling what
steps to take and that it would rule on any motions filed by the parties.

Chromalby thereatfteffiled its supplemerad complaint,setting fortha fourth claim for
relief and supporting allegations. Specifically, Chatloy alleges that it was advised on August
2, 2019, that the Navy realized that it had not provided Chromalloy with an unsuccessful offero
letter oranopportunity for debriefing; that the Navy provided the letter to Chromalloy on Augus
5, 2019; that té letter reflected that the Navy found Chromalloy’s final proposal revisioa to b
unacceptable with respect to the regments related to technical documentatsanvice
bulletins, special tools, and spare parts access; that the Navy providedradshttefingto
Chromalloyon August 7, 2019, in which it indicated that the nine recent purchase orders
submitted by Chromloy to establish its access to spare parts were insufficient to meet the
requirement; and that the Navy answered some of Chromaltigs/-up questions on August
14, 2019. In conjunction with these allegations, Chromalloy contends, in Count IV of its
supplemental complaint, thétte Navy’s interpretation of the spare parts access requirement was
unreasonable and, therefore, that its evaluation of the information provided by Chydmallo
satisfy the requirementas unreasonable.

In accordance with thschedule proposed by the parties, Chromalloy filed its motion for
judgment on the administrative record, defendant and GE filed their responsessamiotions
for judgment on the administrative record, Chromalloy filed its reply and respane
defendant and GE filed their replie©n the same date that it filed its repiiefendant filed an
administrative record related to the new allegations and claim set forth im@llog's
supplemental complairftsecondadministrative reard”). Two days later, Chromalloy moved to
strike thesecondadministrative recordr, in the alterative, to allow for supplementation of the
administrativerecordand an opportunity for further briefindoefendant and GBppose
Chromalloy’s motion
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The parties have fully briefed theirotions and the court heard argument on November
5, 2019. Having considered the parties’ submissions and oral argument, the court is pwepared t
rule.

II. DISCUSSION

In ruling on motions for judgment on the administrative record pursuant to RCFC
52.1(c), “the court asks whether, given all the disputed and undisputed facts, a pary igs m
burden of proof based on the evidence in the record.” A & D Fire Prot., Inc. v. United States, 72
Fed. CI. 126, 131 (2006)ifmg Bannum, Inc. v. United States, 404 F.3d 1346, 1356 (Fed. Cir.
2005)). Because the court makes “factual findings . . . from the record evidence,” judgment
the administrative record “is properly understood as intending to provide for an exdgediton
the administrative record.Bannum, 404 F.3d at 1356.

A. The Administrative Record

As a threshold matter, the court is confronted with two issues regarding tbatsaft
the administrative record(1) whether certain documents from the GAO’s proceedings should be
included in the original administrative record g@)iwhether the documents in teecond
administrativerecord argroperly before the court and, if so, whether the second administrative
recordis complete. The court addressesheigsue in turn.

1. The Record of the GAO’s Proceedings

In the originally filed administrative record, defendant included what appede the
entire record of Chromalloy’s second protest at the GAO, including (1) thedNapprt and
related docurents; (2)certainother documents that were available tocamsidered by, the Navy
during the competition (e.g., cover pages of GE and Navy technical manuals, sdrgtagten
the Navy and GE for the acquisition of LM2500 enginé3) the transcript othe evidentiary
hearing convened by the GA() posthearindriefs;and (5 the GAO’s decision By statute,
theadministrative record in the United States Court of Federal Claims must incluaia cert
documents from a predecessor GAO protest, 31 U.S.C. § 3556 (2018), including the contracting
agency’s “complete port (including all relevant documents) on the protested procurement,” id.
8 3553(b)(2), and “any decision or recommendation of the Comptroller General,” id. § 3556.
Moreover, paragraph 22(u) of RCFC Appen@iindicates that the “core documents relevant
a protest case may include,” among other material, “the record of any previaussadtive or
judicial proceedings relating to the procurement, including the record of ampotiest ofthe
procurement.” Thus, it was not improper for defendant to include the record of the GA® protes
in theoriginal administrative recordindeed, neither Chromalloy nor GE objected to the
inclusion of this material in the administrative record, and all three parties reltbd onaterial
in support of their arguments.

However, the court is mindful thdthe focal point for judicial review should be the
administrative record already in existengd@dmp v. Pitts411 U.S. 138, 142 (1973), in other
words, the materials developed and considered by the agency in making the decisidricsubjec
judicial review,seeCitizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 420 (1971),
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overruled on other grounds by Califano v. Sardé30 U.S. 99 (1977 Cubic Applications, Inc.
v. UnitedStates 37 Fed. Cl. 345, 349-50 (1997)hat being saidin the context of a bid protest,
consideration of postdecisional material is often necessary:

A court cannot evaluate a charge that th&treating officer failed to consider
required submitted information without learning from the protestor what was
omitted. A court cannot give due regard to the interests of national defense and
national security without accepting a declaration or affidavit from a redpensi
official. A court cannot examine agency actions that are assailed as a conflict of
interest, bias, or other exthkagal activity without considering evidence that was
not before the agency when the administrative decision was manieaha

court evaluate the parties’ factual showings réigay the three equitable findings

for injunctive relief without accepting poBhal-agencyaction evidentiary
submissions.

Totolo/King, a Joint Venture v. United States, 87 Fed. Cl. 680, 693)Z0Bation omitted),

appeal dismissed per curiadB1 F. App’x 895 (unpublished decisipagelacols Tech. Inc. v.
United States100 Fed. Cl. 198, 209 (2011) (remarking that “the Court may rely on declarations
of contracting officers for purposes oftdemining whether the agency’s action at issue in the bid
protest was arbitrary and capricious,” such as when “the contracting adficet required to

take action or document or explain a decision, [and] the court needs to know what information
the contacting officer considered and ‘on what basis he madeetsgrdination™)

In contrast, therpostdecisionamaterial—as relevant hereontracting officer statements
provided to, and testimony taken Itlye GAO—may include information that consties an
afterthefact rationalization for @rocuringagency’s decision. Sé#olloway & Co. v. United
States 87 Fed. Cl. 381, 392 (200%ee alsiNe. Military Sales, Inc. v. United Statel00 Fed.
Cl. 103, 112 (2011) (disallowing referertcea GAO hearing transcript because the transcript
included “postaward statements by the [contracting officer] explaining how the [contracting
officer] arrived at her award decision”Becausehe court mustritically assess procuring
agency’s aftethefact ratbnalizationsand discount or reject them agpropriateseeCitizens to
Preserve Overton Pgaré01 U.S. at 420Yanguard Recovery Assistance v. United Ste8s-ed.
Cl. 81, 102 (2011)t must exercise caution when assessing natiératcould be construed in
such a manneseeHalloway & Co, 87 Fed. Cl. at 392ee alsdCubic Applications, 37 Fed. Cl.
at 343-44 (noting that the court had “a choice about the degree of relevance to assign to”
postdecisional documents included inaaministrative record).

In accordance with these consideratidhs,courtincluded in its recitation of the facts
relevant to this protest information derived from ¢&jtain documents offered by the parties
during the GAO proteshatwere availabldéo, or considered by, the Navy during the
competition, and (2) the testimony elicited during the GAO hearing. With tespibe GAO
hearing, the court was careful to refer to information that reflected whanhs the Navy took to
determine its requiraents for the procurement, and not to information that indicated the
reasoning behind those actior&f. Totolo/King, 87 Fed. CI. at 693 n.7 (“A discrete difference
exists between adding evidence torbeord to aid in the reexamination of the contragtin
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officer’s decision and submitting an evidentiary filing that points out to the coutherthe
contracting officer did or did not do something.”).

2. The Second Administrative Record

The second adencerelated issue is whether thecuments in the second administrative
record areproperly before the court. As noted above, Chromalloy supplemented its complaint to
add a claim related to the Navy’s evaluation of its final proposal revision.ugs€hromalloy’s
protest had been limited to challengithreesolicitation provisions, the thezxisting
administrative record did not include Chromalloy’s final proposal revision onadgree
postdating Chromalloy’s second GAO proteldbwever,GE relied on the notyetfiled evidence
in its crossmotion for judgment on the administrative record to support its contention, discussed
below, that Chromalloy lacks standing to protest. Chromalb®gervedn its reply and response
that the evidencapon whichGE reliedwas not in the administrative record and did itslf
rely onthat evidenceén countering GE’s standing argument. Thereafter, on the same day that it
filed its reply, defendant filed the second administrative record.

Two days later, Chromalloy moved to strike the second administrative record or, in the
alternative, to supplement the administrative record and allow it an opportunisptmdeto
GE’s arguments that are premised onrteely filedevidence. Defendant and GE oppose
Chromalloys motion.

The court need not discuss the parteguments in great detail sincertst conclude
that the contents of the second administrative record are properly before it. Tydied a
supplemental complaint in which it asserted a new claahcould not be resolved by reference
to the then-existing administrative record. Pursuant to RCFC 52.1, “[w]hen procebdinge
an agency are relevant to a decision in a case, the administrative record ofdhesdipgs
must be certified by thegancy and filed with the court.” And, pursuant to paragraph 23 of
RCFC Appendix C, “[b]Jecause a protest case cannot be efficiently prdeegseroduction of
the administrative record, the court expects the United States to producestdeaanents and
the remainder of the administrative record asnutly as circumstances will permit.” The new
claim asserted by Chromalloy in its supplemental complaint is effectively a oésstpr Thus,
defendant was both entitled and required to file the secanihistirative record.

Moreover, Chromalloy is not prejudiced by the filing of the second administratieed:
First, defendant only filed the second administrative record because Chrofiedl@y
supplemental complaint. Second, the court did not need to rely on the second administrative
record to resolve GE's standing argumentdason thaenders moot Chromalloy’s request for
supplementation and further briefing). Consequently, the court denies Chromialtios to
strike or, in the alternate, for supplementation and further briefing.

” Although defendant arguably could have filed the second administrative recond earlie
than it did, the delay does not negate the propriety of the filing.
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B. Standing

Having determinethe proper contours of tlaministrative recordhe court must
address GE'threshold contention that Chromalloy lacks standing to prét&gtecifically, GE
contends that because Chromalloy could not have been a suko#ssfu due to its inability to
satisfy thesolicitation’'sspare partaccessequirement, it lack standing to chinge the terms
of the solicitation.

1. Legal Standard

“[T]he question of standing is whether the litigant is entitled to have thé d@ecide the
merits of the dispute or of particular issuesVarth v. Seldin, 422 U.S. 490, 498 (1975). In bid
protests, standing “is framed by 28 U.S.C. § 1491(b)(1), which . . . imposes more stringent
standing requirements than Article IlIWWeeks Maine, Inc. v. United States, 575 F.3d 1352,
1359 (Fed. Cir. 2009).

To have standing under 28 U.S.C. § 1491(b)(1), a protestor must first demdhstréte
is an “interested party.” Interested parties are those “actual or prospedteestor offeors
whose direct economic interest would be affected by the award of the contrgdadure to
awardthe contract.”Am. Fed'n of Gov’'t Emps. v. United States, 258 F.3d 1294, 1302 (Fed. Cir.
2001) (citing 31 U.S.C. 8§ 3551(2)(A) (2000)). Thereforepeaconsidered an interested party, a
protestor must establish that it (1) is an actual or prospectempand (2) possesses a direct
economic interest in the award of (or failure to award) the contract. &Glifc. v. United
States 779 F.3d 1346, 1348 (Fed. Cir. 201&e alsd.ujan v. Defenders of Wildlife, 504 U.S.
555, 561 (1992) (noting that the burden of establishing standing is on “[t]he party invoking
federal jurisdiction”).“Generally, to prove the existence of a direct economic interest, a
[protestor] must show that it had a ‘substantial chance’ of winning the coht@igbn Tech.,
Inc.v. United States, 704 F.3d 1344, 1348 (Fed. Cir. 2013) (quoting Rex Serv. Corp. v. United
States448 F.3d 1305, 1307 (Fed. Cir. 2006)). “An exception to that standard is when a
prospective bidder challenges the terms of the solicitation itself, pramtwally submitting a
bid. In that circumstance, the protestor can establish standing by demondtadtinguffered a
‘non-trivial competitive injuy which can be redressed by judicial reliefld. (quotingWeeks
Marine 575 F.3d at 1361).

Sectim 1491(b)(1)’s standing requirement also requires a protestor to “show that it was
prejudiced by a significant error in the procurement procegsabat Food Serv., Inc. v. United

8 Defendant does not join GE’s standing argument.

° A protestor must also demonstrate prejudice to succeed on the merits of its protest.
Data Gen. Corp. v. Johnson, 78 F.3d 1556, 1562 (Fed. Cir. 19B6)test for demonstrating
prejudice at both the standing and merits stages of the protest is the same, katt@appfithe
test may yield differentesults due to the differing standards of revié&eel-3 Commc'ns
Corp. v. United States, 99 Fed. Cl. 283, 289 (2011) (“The difference between the two [prejudice
standards] is that the prejudice determination for purposes of standing asiuroadrivolous
allegations to be true, whereas the pustits prejudice determination is based only on those
allegations which have been proven true.”); Tech Sys., Inc. v. United States, 98 Fed. Cl. 228, 244
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States577 F.3d 1375, 1378 (Fed. Cir. 200&cordMyers Investigative &Sec. Servs., Inc. v.

United States275 F.3d 1366, 1370 (Fed. Cir. 2002) (“[P]rejudice (or injury) is a necessary
element of standing.”). The existence of “[p]rejudice is a fact questi@hdiComp Int’l, Inc. v.
United States904 F.3d 1353, 1358 (Fed. Cir. 2018).

2. Chromalloy Has Standing to Protest

GE’s standing argument focuses on the second prong of the interested paryy inquir
whether Chrmalloy possesses a direct economic interest in the procuré&.contends
that becaus€hromalloy submitted a proposal that the Navy evaluated, the “substantiaé’thanc
test applies, but that even if the “ntsivial competitive injury” test applied, I@omalloy would
need to establish that it was eligilbbebe awarded the contraetind it canot do so.

As GE observes, even under the more lenient tngral competitive injury” standard, a
protestor fnust at least be qualified to compete for thetrea it seeks.”CliniComp Int’l, 904
F.3d at 1360.GE asserts that Chromalloy is inebig to be awarded the contract because the
Navy has twice found Chromalloy unable to satisfy the solicitation’s g@atsaccess
requirement Indeed, th@administrativerecord reflects that the Navy identified two disqualifying
deficiencies in Chromaily’s first proposal related to the spare padsessequirement-
Chromalloy’s suggestions of obtaining parts from “an alternate, traceceS@und using parts
thatmay not be “OEMeertified—and that the Navfound Chromalloy’ssubmission of nine
purchase ordemsith its final proposal revisiomsufficient to prove its access to the required
spareparts. Chromalloy responds that the Navy’s evaluation of its prdpasarelevant
because for the purpose of establishing stapdi is sufficient for it to demonstrate prior
successful performance of the solicited serviees it has made such a showing.

Chromalloy misconstrudabe legal standard. It is not enough that a protestor establish
that it can perform the work gerally described in the solicitation. Rather, a protestor must
demonstrate that it can satisfy the requirements set forth in the solicitdgerd. (stating that
the protestor “lacks standing because it failed to demonstrate an abilityaorpspedic
requirements that are set forth in the” solicitatioHgre, as applied to Chromalloy, those
requirements includedemonstrating&dn ability to provide genuine OERErtified LM2500
partsand assemblies . . . through invoices or other proof of access . ...” AR 288. The Navy has
twice determined that Chromalloy has not satisfied this requirentéowever, this fact is not
fatal to Chromalloy’s standing to protest.

(2011) (“[S]ince, for purposes of standing, prejudiagstrbe analyzedeforea merits
determination is made, it is more properly considered as a question of potentrathaathectual
prejudice, and assessed based on the cumulatiaetrapthe wellpled allegations of agency
error (which are assumed traethis juncture of proceedings).”).

10 GE presents its argument as a challenge to Chromalloy’s status as areithieaetst
rather than as a challenge to Chromalloy’s ability to establish prejudEEesegarately advances
a prejudice argument as to timerits of Chromalloy’s protest.
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The factual circumsainces of this protest are unique. Upon evaluating Chromaflost's
proposal, the Navy advised Chromallbyat itsattempt to satisfy the spare patxess
requirement was deficient and, at the same time, amended several of the solgitatio
requirements. Because Chromalloy believed that three of the newly alrende@ements
(related to the technical manuals, service bulletinsspedial toolingy were improper, it lodged
a protest with the GAO before the deadline for submifimmg proposal revisions. It then
submitted a final proposal revision in which it attempted to satisfy the newly respaeel parts
accessequirement by submitting what it believed was proof of its access to the respeared
parts. Thus, at the time it lodged its protestle GAO and submitted its final proposal revision
to the Navy, it believed that it could satisfy the (legally permissible) spaiseagaess
requirement. However, the Nauitimatelyfound otherwise, determining that the purchase
orders submitted bghromalloy were insufficient to establish Chromalloy’s access to the
necessargpareparts. Tlatdeterminatiorcould be challenged by Chromalloy in the context of a
postaward bid protest, so long as it succeeds in its preaward challengestthtiiead manual
service bulletinand special tooling requiremerts And, in fact, Chromalloy has supplemented
its complaint with a claim that the Navy improperly evaluated its final proposal rewsion
respect to the spare parts acaesgirement. i light of Chromalloy’s demonstrated intent to
challenge the Navy's evaluation of its proposal, it would be inappropriate for thi¢coge the
Navy’s evaluationas evidence that Chromalloy is not qualified to compete for the overhaul
services contract.

Becuse @romalloy has not been deemed ineligible to be awarded the overhaul services
contract on a requirement it is not challengirgjther in its preaward protest of the technical
manuaj service bulletinand special tooling requirements or its postawanteptof the Navy’s
evaluation of its proposal with respect to the spare padsss requiremedtit is qualified to
compete for the contracMoreover, because Chromalloy’s claim that the Navy improperly
evaluated it$inal proposal revision would be rabregardless of how the court ruled on the
remaining claimgif Chromalloy prevails, the Navy would need & a minimum, reevaluate
Chromalloy’s proposal based on revised technical criteria, and if defendantgrévadmalloy
would be eliminated frorthe @mpetition), this protest is best characterized as a preaward
protest of the terms of the solicitation. Thigsestablish airect economic interes€Chromalloy
need onlydemonstrate a “nefrivial competitive injury,” which, by alleging that it was eligible
to be awarded a contract had Ne&vy issued a solicitation that compligtth the pertinent
statutes and regulations, it ditl.In short, Chromalloy has established standing to protest.

11 Of course, if Chromalloy prevails in its challenges to the solicitation requiteniba
Navy’s evaluation of Chromalloy’s final proposal revisigauld be irrelevant because the final
proposal revision was submitted in response to an invalid solicitation.

12 By demonstrating a direct economic interest in the procurement, Chromallalgbas
established the prejudice element of the standing inq&iegCliniComp Int’l, 904 F.3d at 1358
(“Although the inquiries are sindl, prejudice must be shown either as part of, or in addition to,
showing a direct economic interest.”).
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C. Bid ProtestLegal Standard

Having determined that Chromalloy has standing to protest the terms of the salicitatio
the court turns to the merits of Chromalloy’s protest. The court reviealienged agency
conduct pursuant to the standards set forth in 5 U.S.C. § 706. 28 8B1€1(b)(4X2018).
Specifically, “the proper standard to be applied in bid protest cases is providéd Y5
§706(2)(A): areviewing court shall set asttie agency action if it is ‘arbitrary, capricious, an
abuse of discretion, or otherwise moaiccordance with law.”Banknote Corp. of Am. v. United
States 365 F.3d 1345, 1350 (Fed. Cir. 2004). Under this standard, the court

may set aside a procurenieation if “(1) the procurement official’s decision

lacked a rational basis; or (2) the procurement procedure involved a violation of
regulation or procedure.” A court reviews a challenge brought on the first ground
“to determine whether the contractiagency provided a coherent and reasonable
explanation of its exercise of discretion, and the disappointed bidder bears a
heavy burden of showing that the award decision had no rational basis.” “When a
challenge is brought on the second ground, the disappointed bidder must show a
clear and prejudicial violation of applicable statutes or regulations.”

Centech Grp., Inc. v. United States, 554 F.3d 1029, 1037 (Fed. Cir. 2009) (citations omitted)
(quoting_Impresa Construzioni Geom. Domenico Garufi v. Unitate$238 F.3d 1324, 1332-

33 (Fed. Cir. 2001)accordSavantage Fin. Servs., Inc. v. Unithtes 595 F.3d 1282, 1286-87
(Fed. Cir. 2010) (providing that a protestor has the “burden of showing that the agency’s
decision . . . is so plainly unjustified & lack a rational basis’Advanced Data Concepts, Inc.

v. United States, 216 F.3d 1054, 1058 (Fed. Cir. 2000) (“The arbitrary and capricious standard
... requires a reviewing court to sustain an agency action evincing ratiasahireg and
consideration of relevant factors.”Procurement officials “are entitled to exercise discretion
upon a broad range of issues confronting them in the procurement prooessesa 238 F.3d

at 1332 (quoting Latecoere Int’l, Inc. v. U.S. Dep't of the Navy, 19 F.3d 1342, 1356 (11th Cir.
1994)). “The court is not empowered to substitute its judgment for that of the agéhttyens

to Preserve Overton Pa01 U.S. at 416.

In addition to showing “a significant error in the procurement process,” ssfootaust
show “that the errornejudiced it.” Data Gen.78 F.3d at 1562accordBannum, 404 F.3d at
1351 (holding that if the procuring agency’s decision lacked a rational basis or dasma
violation of the applicable statutes, regulations, or procedures, the court must teenifae as
a factual matter, if the bid protester was prejudiced by that conduct”).

D. Access to GE Technical Manuals and Service Bulletins

Chromalloyfirst challengeshe requirement that offerovdthouta GE Level IV license
demonstrate that they havelependent access to GE technical manuals and sbuliegéns In
its motion for judgment on the administrative rec@&tromalloyadvances two arguments.
First, it contends that thdavy improperly required offerors to have independent access to the
GE material without first determining whether indepearidecess was necessary to satisfy its
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minimum needs. Second, it contends that the Navy used noncompetitive procedures without
preparing the required justification. The court addresses each contention in turn.

1. Chromalloy’s Minimum Needs Argument Lacks Merit

Under theCICA, an ageng “shall obtain full and open competition through the use of
competitive proceduré&svhen procuring goods or services. 10 U.S.2384(a)(1)(A)(2018).
In obtaining full and open competitioanageny must prior to issuing a solicitatiomgentify its
needs, id. 8305(a)(1)(A)(i),“using market research,” FAR 1ID2(a)(1). Additionallythe
agencymayinclude in the solicitation “restrictive provisismor conditions only to the extent
necessary to satisfy the needs of the agency or as authorized’byl(aw.S.C.
8 2305(a)(1)(B)(ii). Although an agency is “not required to synthesize its thinking and its market
research into a prelitigation writtewanationof the rationale for each of the solicitation
requiremenrd,” its rationale must be “apparent from, and supported by, the agency record.”
Savantageb95 F.3d at 1287. Wherpeotest concernsnaagency’s determination of its
minimum needs, thealjency’s peferences are entitled to great weight” at 1286.

Chromalloy argues that the Navy’'s determination thatoverhaul of LM2500 PBT Gas
Generators neado be performed by a contractor possessing a GE Level 1V license or having
independenaccess to GE technical manuals and service bulletissplainly unjustifiedbecause
such a requirement was not necessary to meet the Navy’s minimum hedover, i
contends that the Navy could not have determined its minimum needs without a meganingf
assessent ofits rights in the technical data supplied by Bd&tause its ability to disclose that
data depended on the rights it held.

Chromalloy’scontentions are premised on the assumption that the Navy cannot require a
contractor to have independent acdesSE technical manuals and service bulletins if the Navy
possesses the necessary technical data rights such that it could provideiéts inats
contractors—in other words, if the Navy possesses the necessary rights to the technj¢hedata
it cannot require contractors to also have the necessary rights. The court need not opine on the
validity of this assumption because Chromalloy cannot satisfy its burden on other grounds

Assuming that the Navy could not require contractors to have indegeess to
technical data that it had the right to disclose to contractors, it follows that the Navy mu
perform an assessment of its rightsny technical data necessary for the performance of a
contract whendentifyingits needs?® Cf. Am. Diesel fig'g Co., B-245534, 92-CPDY 79
(Comp. Gen. Jan. 16, 1992) (reflecting that the procuring agency attempted taragsertgnts
to technicaldata prior to the deadline for the submission of propog&tglied Devices Corp.,
B-187902, 77-1 CPD { 362 (Comp. Gen. May 24, 1977) (reflecting that the procuring agency
determined that the available technical data was incomplete and lacked sultainio permit

13 The fact that the Navy faced heavy pressure from GE to remove the @navishe
solicitation allowing an offeror without a GE Level IV licertsebe awarded a contract and
consequently receive access to the Navy's technical manuals is not relevantdart’s
inquiry. The Navy was obligated to investigate its right @ the technical data supplied by GE
regardless of GE’s position on the thea
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a competitive procureméntThus, the questiorsefore the court are (1) whether the Navy
performed such an assessment and (2) whether any such assessment veast.sTifiecanswer

to the first question is straightforwarthe evidence in the administrative record reflects that the
Navy performed an assessment ofrigats it held in the technical data supplied by GE prior to
issuing Amendment 6 to the solicitation and directing the submission of final propasaims.

With respect to the second question, the documeatadgnce in thadministrative
record rdélects thatthe Navy soughinformation from GE regarding the GE Level IV licensure
requirement in October 2018 during the pendency of Chromalloy’s first GAO protest
corresponded with GE in December 2018 and January 2019 after GE became aware of the
Navy’'s amendment of the solicitan to allow forcontractawards to be made to offerors without
a GE Level IV licensgeand, prior to issuing Amendment 6 to the solicitation, considered GE’s
contentions that providing technical manuals to contractors withGé kevel IV license would
violate the Trade Secrets Act and GE’s intellectual property rightaddition, the testimony
elicited during the GAO hearing reflects that prior to issuing Amendment 6 tolitieason,
the Navy identified five contractsrisugh which it purchased LM2500 engines and determined
that none of those contracts required GE to provide the Navy with technical manualscer ser
bulletins ! reviewed the technical materiglipplied by GE and found thiatvasall marked as
GE proprieary informatian; determinedhat notwithstanding the permissive distribution
statement on itewn manuals, itdongstandingpractice was to restrict the distribution of its
manuals because they included proprietary informationaacértained that sincelbdegan
outsourcing the repair and overhaul of LM2500 engines five to seven years ago, iclustdis
its manuals only to contractors holding GE Level IV liceriSeEhe testimony further reflects
thatattorneys for the Navy were involvedthre investigation.

Chromalloyargueghat the Navy’s investigation was inadequdteassertshat the Navy
should have reviewed the standard technical data rights clauses that weret inhedfeit first
purchased the LM2500 engine from GE, which would have prompted the Naesetrclihe
source of funding fothe development of the LM2500 engine-key factor in determining the
Navy's rights. Seel0 U.S.C. § 2320(a)(2) (indicating that the government’ssightechnical
data associated with an itesnprocess depends upehether the itenor processvas developed
using federal fundsgccordDFARS 227.7102-4(b) (indicating which clauses should be used in
commercial item contracts when the government funds a portion of the development of a
commercial itemand reflecting that one provision governs technical data related to the
government-funded portion and a separate provision governs technical data related to the
privately funded portion); DFARS 252.227-7013(b) (indicating that, in general, the government
has “unlimited rights” in techoal data when there is exclusive federal funding, “government
purpose rights” in technical data when there is mixed federal and private fundirityreted

4 During oral argument, GE asserted that these five contracts were all that the Nav
could locate. This assertion is an inference drawn by counsel; the admuastatrd rerely
indicates that the Navy located five contracts from within thetastty years.

15 It was not until after its investigation and Chromalloy lodging its second protist a

GAO that the Navy discovered that it had disclosed its technical manwatotdractor without
a GE Level IV license.
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rights” when thee is exclusive private funding). Moreover, Chromalloy contends, had the Navy
performed such research, it would have discovered publicly available materiahuogfthat

the government helped fund development of the LM2500 engine, which would conféhapon
Navy rights sufficient to allow ito disclose its technical manuals todtsitractors®

The evidence in the administrative record reflects that the Navy undertoekhmara de
minimis investigation into the rights it held in the technical data included in the mat@pdiesu
by GE It researched its prior contracts foe purchase of the LM2500 engines, ascertained that
GE had marked its technical matewaal proprietary, determined that its own technical manuals
incorporated information from GE’s technical documents, and confirmed its longgjandi
practice of restrictig the disclosure of its technical manuals because they included proprietary
information. Undoubtedly, the Navy could have done mé&@. example, the Navy is certainly
aware that its ability to disclose technical data is governed by statuté S.C 88 2320-2322)
and egulation(DFARS subpart 227.71 and sections 252.227-7013 to -7@81h indicate that
one of the key considerations is whether the government funded the development of the LM2500
engineor the overhaul process in whole or in patbwever, contrary to defendant’s contention
during oral argument, there is no evideimcéhe administrative recotthat the Navy researched
the funding issue; rather, it appears to have solely relied upon GE’s repiiessritaat GE
developed the LM2500 emg exclusively aits own expenseBe that as it maythe court’s task
is not to detemine whether the Navy took all possible investigatory steps to ascertaimitsing
the GE technical dateRather given the discretion accorded government offsxxainducting a
procurement, the court’s focus is on whether the Navy’s investigation wasabées Based on
the evidence in administrative record, it was.

Because the Navy investigated its rights in the technical data supplied &yd3iecause
that nvestigation was reasonablews justified in using the results of that investigation as a
basisto require offerors without a GE Level IV license to demonstrate indepenadessdo GE
technical manuals and service bulletthsin other words, the Ng¥s determination of its needs
(a contractor with its own access to GE technical detd)a rational basis.

16 Relatedly, Chromalloyrelying on FCC v. Fox Television Stations, Inc., 556 U.S. 502,
515 (2009), contends that the Navy’s policgs—+eflected in its technical manual distribution
statements and the Navy'staal disclosure of its technical manuals to Chromalloy Gas Turbine
LLC in July 2018—was to permit distribution of its manuals to government agencies and their
contractors, and that it could not change that policy without documenting a good reaken for
change. Further, Chromalloy contended during oral argument that the Navyehgortading
its technical manuals to “neé@EM” contractors for over two decades. However, the evidence in
the administrative record does not support Chromalloy’s contentiRather, it reflects that the
Navy’s policy was to restrict the disclog of its technical manuals due to the inclusion of
proprietary information and that a single disclosure was made in error.

17 Moreover, to the extent that GE provided technical ttathe Navy pursuant to a
contract (something that is not establishgdh® evidence in the administrative record), even if
the Navy ascertained that it possessed some rights in that data, the fa& thatk&d the
material it supplied to the Navy psoprietary means that the Navy would not have been able to
disclose infomation from that material without either challenging GE’s assertion that the data
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2. Proper Justification

Chromalloy’s second challenge to the requirement that offerors demoistiggiendent
access to GE technical manuatsl aervice bulletins is that the requirement is a noncompetitive
procedure and the Navy did not prepare the required justification for that procégure.
previously noted, agencies “shall obtain full and open competition through the use of ceenpetit
procedures” when procuring goods or services. 10 U.S.C. § 2304(a)(1)(A). Competitive
procedures arecircularly—those “procedures under which the head of an agency enters into a
contract pursuant to full and open competitiold” 8§ 2302(2)see alsad. §2304(a)(2)

(indicating that competitive procedures include soliciting sealed bids andtiegueompetitive
proposals). Noncompetitive procedures may only be used in limited circumstances, id.

§ 2304(c), including, as relevant here, when the servickes acquired are available “only from
a limited number of responsible sources,” i23®4(c)(1) such as when the procuring agency
has “limited rights in data,” FAR 6.302-1(b)(2). Agency may niouse honcompetitive
procedures unless “the contracting officer for the contract justifiessnef such procedures in
writing and certifies the accuracy and completeness of the justfi¢dti 10 U.S.C.

8 2304(f)(1)(A) see alsad. §2304(f)(1)(B}(C) (describing additional procedural requirements:
approval of the justification and publication of notice). When the reason for using
noncompetitive procedures is the existence of limited data rights, the atsiifishould include
an “[e]xplanation of why technical data packages . . . suitable for fulbped competition have
not been developed or are not available.” FAR 6 3@3-

a. Chromalloy Has Not Waivel Its Proper Justification Argument

At the outset, the court considelsfendant’s caention that Chromalloy waived its
properjustification agument Under Blue & Gold Fleet, L.P. v. United Stat&sparty who has
the opportunity to object to the terms of a government solicitation containingra @ate and
fails to do so prior to the close ofthidding process waives its ability to raise the same
objection in a bid protest action in the Court of Federal Claims.” 492 F.3d 1308, 1313 (Fed. Cir.
2007). One of the purposes of thiaiverrule is to ensure fairness in the procurement process:

In the absence of a waiver rule, a contractor with knowledge of a solicitation
defect could choose to stay silent when submitting its first proposal. Ifits fir
proposal loses to another bidder, the contractor could then come fontlattie
defect to restart the bidding process, perhaps with increased knowledge of its
competitors. A waiver rule thus prevents contractors from taking advantage of
the government and other bidders, and avoids costly aftéat¢hétigation.

Id. at 1314; accordDGR Assocs., Inc. v. United States, 690 F.3d 1335, 1343 (Fed. Cir. 2012)
(“[1)f there is a patenti.e., clear, error in a solicitation known to the bidder, the bidder cannot lie
in the weeds hoping to get the contract, and then if it does not, blindside the agency about the
error in a court suit.”).Defendantasserts that Chromalloy did not raise its proper justification

was proprietary or obtaining GE’s permissiddeelO U.S.C. § 2321; DFARS 227.7102-2;
DFARS 227.7102-3.
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argument prior to the deadline for submitting final proposal revisions, contending that
Chromalloy did not pursue the argument at the GAO or in its complaint in this court, batinst
raised it for the first time in its motion for judgment on the administrative record efoheyr
defendant argues, Chromalloy has waived the argument.

In response, Chromalloy contends that it did address the Navy’s use of nonceepetiti
procedures in its GAO protest and that in any evetitnely objected to the independent access
requirement at the GAO and diligently pursued that protest. It also alidke purpose of the
Blue & Gold Fleet waiver rule would not be thwarted by the court considering Chromalloy’s
proper justificatiorargumenbecause the two other offerors’ ability to receive a contract would
not be affected.

Defendant’s characterization of Chromalloy’s GAO protest is correithodgh
Chromalloy described some background principles fronCii2A—the requirement for full and
open competition and prohibition on restrictc@mpetitionexcept incertain, specified
circumstances-the thrust of its objection to the independent access requirement wae that
requiremenunduly restricted competitidoy overstating the Navy’'s need€hromalloy did not
argue that the independent access requirearentinted to a n@ompetitve procedure such that
the Navywas required to, but did not, prepare a justificatfon.

However, Chromalloy is correct that the purpose of the waiver rule is not atealim
this protest.Chromalloydid not wait to challenge the independaotess requirement until after
proposals were submitted and then upon learning that it was an unsuccessful oftaush tra
Navy and the other offerors by objecting to a patent error in the solicitatiorediritie Navy
was fully aware that Chromalfabjected to any requirement thlaé Navy’s contractors have
access to GE’s technical manuals and service bulleittgeover, neither the Navy nor the
other offerors would be prejudiced by Chromalloy pursuing a proper justificatiomarg in
this court: the argument is closely related tod@nalloy’s contention that the Navy unduly
restricted competition, the parties have fully ledthe argument, and the court’s consideration
of the argument would not affect the other offerors’ ability to receive ardgsiace they both
hold GE Level V licenses). Accordingly, Chromalloy has not waived its proper justification
argumentt®

18 Chromalloy merely suggested, without elaboration, that the Navy’s purported
limitation on competition may have created a de facto sole source procur&eeAR 1 (“The
Navy has included several unduly restrictive requirements in the Solicitates) at best, to
limit competition and at worst to award a [de] fastde source contract.”).

19 Pursuant to RCFC 15(b)(2), “[Mn arissue not raised by the pleadings is tigdhe
parties’expressor implied consent, it must be treated in mdbpectss if raised in the pleadings.”
Becausgudgment on the administraé record “is properly understood as intending to provide
for an expedited trial on the administrative record,” Bannum, 404 F.3d at 1356, and the parties
fully briefed Chromalloy’s proper justification argument, the court can addressgument.
AccordThe Ravens Grp., Inc. v. United States, 78 Fed. Cl. 390, 400 (2007) (“[The protestor]
first raised its ‘duty to investigate’ claim in its opposition and cross motion brigttly
speaking, [the protestor] should have moved for leave to amend its complaint to include this and
the other new arguments made in its opposition brief. However, both the Government and [the
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b. Chromalloy’s Proper Justification Argument Lacks Merit

The underlying premise of Chromalloy’s contention that theyNeas required to
prepare a justificatiorof the requirement that offerors demonstrate independent access to GE
technical manuals and service bulletins is that the requirement is a noncempetitedure.
Defendant and GE assert that the independmetsa requirement is a technical requirenaeiat
not a noncompetitive procedure. The recent decision in National Government Sémgices,
United States923 F.3d 977 (Fed Cir. 2019), is directly on point.

National Government Servicesncerned thprocurement of Medicare claim processing
savices, which are performed via twelkegioral contracts Id. at 979. The procuring agency,
the Centers for Medicare and Medicaid Serv{t€EMS”), decided to implement a policy to
limit the amount of contracesponsibility that any one contractor abulin as a prime
contractor(*workload caps”to address certain markeglated concernsld. at 980 It began to
incorporatethe policy into each new solicitation to acquitedicareclaim processing services
for a particular regionld. One of the claim processors filed a preaward bid protest to challenge
the inclusion of the policy in two of the solicitationsl. at 981. The issue presentedthe
protestwas whether CMS complied with tiiHCA and the FAR “when it attempted to address
its concerndy developing a blanket policy applicable to all [Medicare claim processing]
solicitations that effectively excludes offerors from competing, withoutimentingthe need for
such action in light of a particular contract or a particular offertat.’at 982.

In defending the incorporation of the policythe solicitationsthe governmerdrgued
that “the workload caps are merely evaluation criteria, and ‘satlimn terms that result in
particular offerors being unable to win an award based upon their particulansiances do not
violate CICA’s competition requirements, so long as the terms have a rdiEsmin light of
the agency’s needs.’Id. at 985 (quoting the government’s briefhe court agreed with “the
unremarkable proposition thasalicitation requirement (such as a past experience requirement)
is not necessarily objectionable simply because that requirement has thefefketiding
cerain offerors who cannot satisfy that requirement,” but held that to the exterta@S
policy was an evaluation factor, the workload caps set forth in the policy werestpamtaments
tailored to meet CMS’s needs for a particular procuremddt.at 986 accordid. (“[ljnstead of
being tailored to the needs of a particular contract, thkleax caps are uniform parameters
applicable to al[Medicare claim processing] contracts.’n short, the exclusion of offerors was
“not based on some capability or experience requiremenfyibst instead based on the
agency’s attempt to divvy up the . . . contracts in a way that ensures businesstgartohui
helps maintain a competitive . . . markeld.

Here, the requirement that offerors either pssseGE Level IV license or have
independent access to GE technical manuals and servicensuliea technical critarm tailored

defendant-intervenor] took the opportunity to respond to [the protestor’s] new arguméseis in t
reply briefs and did not move the Court to require [the protestor] to amend its comptaint or
strike these allegations. RCFC 15(b) allows the Court to address issuesaubirr#ie

pleadings where they are tried &xpress or implied consent of the parties.”).
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to the Navy’s needs in procuring LM2500 PBT Gas Generator overhaul services. Titere is
dispute that a contractor overhauling an LM2500 PBT Gas Generatouseuste Navy’s
technical manuals and that the Navy’ di@cal manuals incorporate proprietary information
supplied by GE. Thus, an offeror’s ability to perform the overhaul services tHdatyas
seeking in the solicitation at issue depends, in parits access to GE technical daba.other
words, arofferor must demonstrate its ability tmdependentlyaccess GE technical data to be
deemed technically capable of performing the services being acquired by the Navy.

Because the independent acaesgiirement is a technical capability requiremérg,
CICA and FAR provisions regarding noncompetitive procedures are inapplicaimsedtiently,
Chromalloy cannot prevail on its proper justification argument.

3. Summary

In sum, Chromalloy has e its burden of proving that the Navy violated the CICA
by requiring that offerors either possess a GE Level IV license or haveeimdbey access to GE
technical manuals and service bulletins. This failure is fatal to Chromall@tsspbecause
Chromaloy concedes that it lacks the necessary license and independent access to GE’s
technical materials. Neverthelegs, thepurpose of judicial economy, the court will address
Chromalloy’s challenge to thepecial toolingequirement.

E. Use of GEManufactured SpecialTools

In its complaint, Chromalloy asds that the Navy’sequirement that offerors use only
GE-manufactured special toalas legally impermissible. Specificalip, Count Il of its
complaint,Chromalloycontendghat thisrequirement unduly restricts competition in violation of
the CICAbecause equivalent tools are acceptable to the Federal Aviation Administration for
maintaining aircraft engineand is unreasonable because the Navy has previously procured
similar servicesvithout including such a requirement. And in Count Il of its claimp,
Chromalloy contends that this requiremisninconsistent with standard commercial practice in
violation of the FASA. Furthein its motion for judgment on the administrative mego
Chromalloyargues thabecause the Navy is prohibited from remg a particular branddame
product without determining that its minimum needs could not otherwise be met, it should als
be prohibited from requiring theseof particular branehame speial tools without making a
minimum needs determinatienand it did not make such a determination. Defendant and GE
urge the rejection of Chromalloy’s contentions as untimely and without merit, and aetfend
further urges the dismissal of Count Ill of the complaint on waiver grounds.

1. Chromalloy’s Special Tooling Argiments Are Timely

Defendant and GE first argue that all of Chromalloy’s contentionsdiegathe special
tooling requirement are untimely because Chromalloy could have, but did setthram before
it submitted its initial proposab the Navy Chromalloy responds that the prohibition of non-
OEM tools did not existintil theNavy amended the solicitation after receiving Chromalloy’s
initial proposal. Resolution of this dispute ist@aghtforward matter of contract interpretation.
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The court interprets a solicitation in the same manner as it would a contract. See
Banknote, 365 F.3d at 1353 n.4. Thus, as with the interpretation of a contract, the
“[iInterpretation of the solicitation is a question of law . . Id’ at 1353. The court begins by
examining the solicitation’s plain language, and in doing so considersdlicgation as a
whole, interpreting it in a manner that harmonizes and gives reasonable nteaalirgj its
provisions.” Id. “If the provisions of the solicitation are clear and unambiguous, they must be
given their plain and ordinary meaning; [the court] may not resort to extrinsimeeite
interpret them.”ld.

Prior to the initial proposal submissioaatlling the solicitation included the follang
special tooling requirement: “The Offeror shall demonstrate it owns or bassao all
neassary special tools required to completely disassemble, overhaul, and béasdd2b00
gas generators. The Special tooling that must be addressed [irtetedgsthree items
identified by ‘Special Tooling Number’ and ‘Special Tooling DescriptiGnAR 280.
Defendant and GE interpret this provision to require offerors to propose the use of GE-
manufactured special tools because the twdne tools to baddressed are identified BE’s
special tooling number. The court disagrees.

The first sentece of the special tooling requirement indicates that offerors were to
demonstrate ownership of or access to the tools necessary to perform the overitasl Jére
second sentence further requires offerors to “address|[]” the ety listed toolsAn offeror
conceivablycould address one of the specified tools by indicating that it owns an equivalent tool;
such a response would not run afoul of the 8entence’s requirement that an offeror have the
tools necessary to overhaul the engindad the Navy wanted to require offerors to confirm that
they owned or had access to the specified special tools, it could have been moiteogxfic
example, having the second sentence read: “Thedd8ball confirm that it owns or has access
to the following twenty-three tools.Indeed, the Navy made such a clarification when it issued
Amendment 6; the new special tooling requirement provided:

Offerors shih demonstratgthey] own[] or [have]access to alDEM produced
special tools required to completely disassemble, overhaul, and reassemble the
LM2500 engine. The Special tooling that must be addressed [includes twenty-
three items identified by ‘Speciab®ling Number’ and ‘Special Tooling
Description’]. _Substitution of non-OEM special tooling will not be accepted].]

Id. at 288 (emphasis added).

Because the plain language of the initial special tooling provision does not iaclude
requirement to propesthe use of GiEnanufactured special toof8 Chromalloy could nbhave
challenged that provision on the basis that it improperly included a requiremdére fse of
GE-manufactured special tools. That requirement was not added to the special tavisigipr

20 To the extent that an ambiguity exists, it is a latent ambiguity upon which Chromalloy
relied, and the court therefore construes that ambiguity against the dfdftersolicitation—the
Navy. SeeNVT Techs., Inc. v. United States, 370 F.3d 1153, 1162 (Fed. Cir. 2004).
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until Amendment 6. Thus, Chromalloy’s challenge, whighrfised after the issuance of
Amendment 6 but before the deadline for submitting final proposal revisions, ig.timel

2. CICA Claims

As noted aboveChromalloy argues that the spec@bling requirementiolates CICA in
two respects: it is unduly restrictiyand as suchi is unnecessary to satisfy the Navy’s
minimum needgsand requires the use of a bramame product when a bramdme product is
unnecessary. Before turning to the merits of these contentions, the court musg addre
defendant’s cotention that Chromalloy waived the first argument, whscket forth in Count I
of Chromalloy’s complaint, because Chromalloy did not raiseits motion for judgment on the
administratve record.

a. Chromalloy Waived the Specific Arguments in Counll

As defendant correctly obseryeghen a plaintiff asseri@claim in its complaint but then
fails to pursue it in a dispositive motion, the court can deem that claim abandoned odravaive
See, e.g.Webco Lumber, Inc. v. United States, 677 F.2d 860, 864 (Ct. Cl. 1982) (“Although the
plaintiff's petition also allged . . . that there was a mutual mistake in the contract . . ., the
plaintiff has not argued this point in its brief. We therefore deem the contention abangoned.”
Ulman v. United State$58 F.2d 1, 4 (Ct. Cl. 1977) (holding that a plaintiff who gesea
taking and damage claim in its complaint abandoned that claim by not raisitgsisummary
judgment motion)Portfdio Disposition Mgmt. Grp. LLC v. United States, 64 Fed. Cl. 1, 3
(2005) (“This argument, which is present in the Complaint biyt atdressed in general terms in
the ‘conclusion’ of Plaintiff's opening brief, has essentially been abandonekeoglftintff].”) ;

Fed. Mgmt. Sys., Inc. v. United States, 61 Fed. Cl. 364, 366 (2084)q‘tomplaint plaintiff

also challenged [the ageyis] conduct of the evaluation process . . . on the same grounds that
formed the basis of plaintiff’'s GAO protest. Plaintftl not raise these additional challenges in
its brief or at argument. Accordingly these claims are deemed abaridorgefendant argues
that Chromalloy, in its motion for judgment on the administrative record, did not arguleehat
special tooling rguirement was unduly restrictive or apply the relevant legal standard for
evaluating claims that a solicitation provision is uydwelstrictive. It therefore contends that
Chromalloy waived the argument. Chromalloy did not respond to defendant’s contention.

A comparison of Count Il of Chromalloy’s complaint and Chromalloy’s motion for
judgment on the administrative record refsgbtat Chromalloy changed the basis for its
contention that the Navy unduly restricted competition with the special toolingeetgunit. In
Count Il, Chromalloy contends thidte special tooling requirement unduly restricts competition
(and does not refte the Navy's minimum needs) because another agency, the Federal Aviation

21 Defendant relies in part on SmithKline Beecham Corp. v. Apotex Corp., 439 F.3d
1312, 1319 (Fed. Cir. 2006), for the proposition that “arguments not raised in the opening brief
are waved.” InSmithKline Beechanthe court held that the appellant failed to preserve an issue
for appeal by not raising the issue in its opgrbnief. Id. Thus, even though the underlying
principle is the same (a litigant abandons an issue when it does not pursue it), tterptoce
posture ofSmithKline Beechans distinguishable from the circumstances presented here.
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Administration, allowed the use of equivalent tools and because the Navy had not included the
special tooling requirement in prior, similar procurements. In contrast, in itsrm@hromalloy
contendgalbeit with less precision than in its complaitit the special tooling requirement
unduly restricts competition (and does not reflect the Navy's minimum needs) déralAR
prohibits the Navy from requiring the use of a braadie product when a braméme product

IS unnecessary to perform the services being prociBedause Chromalloy does not pueshe
arguments set forth in Count? the court deems them abandoned and will not address them.
Nevertheless, it will addresise merits of Chromalloy’s contention, set forth in its motion, that
the Navy improperly required the use of brand-name products to perform the overiaakse

was acquiring®

b. FAR 11.105 Does Not Apply to the Special Toolingequirement

Chromalloy’s contention that the Navy unduly restricted competition and imposed a
requirement beyond its minimum needs by requiring the use oh@ttHactured special tools is
premised on the provisions of the FAR that describe how agencies should describe their
minimum needs. In particular, FAR 11.105 provides:

Agency requirements shall not be written so as to require a particatat bame,
product, or a feature of a product, peculiar to one manufacturer, thereby
precluding consideration of a product manufactured by another company,
unless—

(a)(1) The particular brand name, product, or feature is essential to the
Government’s requements, and market research indicates other companies’
similar products, or products lacking the particular feature, do not meet, or cannot
be modified to meet, the agency’s needs; [and]

(2)(i) The authority to contract without providing for full and open
competition is supported by the required justifications and approvals . . . .

Chromalloy ackowledges that this provision applies to the acquisition of end products, and not
to the products that an offeror might use to perform the services being probleeertheless, it
argues that if a procuring agency must justify that the acquisitionraiha bame product is
necessary to satisfy its minimum needs, then it follows that the procuring agestgystity a

22 Chromalloy briefly mentions the Federal Aviation Administration’s recognitfon o
equivalent tools in its reply and response to rebut GE’s contention that equivalent tanhog ¢
exist. That reference is too little, too lateeeSmithKline Beechan439 F.3d at 1319
(“[A]lrg uments not raised in the opening brief are waived.”), 1320 (citing multiple federst
court decisions for the proposition that a perfunctory reference is insufficipreeserve an
argument).

23 The court can address Chromalloy’s braaane producargument pursuant to RCFC
15(b)(2) because Chromalloy and defendant fully briefed it and therefore fiti@hby consent.
Seesupra note 19.

-35-



requirement that contractors use bravadneproductso perform the contracteidr services as
necessary to satisfy its minimum needs.

Chromalloy’s concession that the FAR’s provisions regarding bmante products
concern the acquisition of end products and not the products used to perfoomssisrfatal to
its argument. Chromalloy has identified no provision of the FAR that prohibits procuring
agencies from requiring offerors to demonstrate ownership of or accebsatadaame product
as a factor in determining technical capability to gerfa service. Moreover, as noted above,
procuring agencies have great discretion in detengitiieir minimum needs, Savantage, 595
F.3d at 1286, and trevidence in the administrative record reflects “a coherent and reasonable
explanation” forthe Navys determinatiorthat GEmanufactured special tools are necessary to
overhaul the_.M 2500 engines, Centech Grp., 554 F.3d at 1037 (qubtipcesa 238 F.3d at
1333). Specifically, Mr. Driscoll indicated that the Navy itself only purclsdbe necessary
special tools from a company who had access to GE proprietary information, thusgahsiiri
the special tools meet the necessary standards. Accordingly, the coustChjexnalloy’s
contention that the special tooling requirement undegyricts competiion and imposes a
requirement byond what is necessary for the overhaul of the LM2500 PBT Gas Generators.

3. FASAClaim

Chromalloy’s final contention regarding the special tooling requirement is that th
requirement is inconsistentit standard comnmeial practice in violation of the FASA
specifically contending that the Navy did not conduct any market researclemmitet whether
it was standard commercial practicgtohibit the use of equivalent special tools and that no
marketresearch could have revealed that the special tooling requirement was standard
commercial practice. Pursuant to the FASA, procuring agencies are reqaipeachase
commercial items under commercial terms to the extent practica®@!"Fed, 779 F.3cat
1352;accord10 U.S.C.8 2377(a)fb) (describing the preference for commercial items).
Agencies must conduct market research “to determine whether there are comieensiahat
meet their requirements. 10 U.S.C. § 2377(cH2¢prdFAR 12.101(a); FAR 12.202(a). When
market research reveals the availability of suitable commercial,itemsacts for their
acquisition “shall, to the maximum extent practicable, include only those claegased by
law or“[d]etermined to be consistenith customary commercial actice.” FAR 12.301(agee
alsoFAR 12.301(b)-(d) (setting forth the provisions and clauses that must be included “in
solicitations and contracts for the acquisition of commercial items”). “Thiamding officer
shall not &ilor any clause or othervdasnclude any additional terms or conditions in a solicitation
or contract for commercial items in a manner that is inconsistent with custonamyecoial
practice for the item being acquired unless a waiver is approved in accorddnagemnty
procedures.” FAR 12.302(c).

a. Chromalloy Has Not Waived Its FASA Argument

The court first addresses defendant’s contention that, undBhub& Gold Fleetwaiver
rule, Chromalloy waived its FASA argument by failing to raisprior to the deadline for
submitting final proposal revisions, as reflected by the fact that Chromatioyotlinclude the
contention in its second GAO protest. Chromalloy responds, as it did with respegirtpés
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justification argumenthat it raised its FASA argument in its GAprotest and diligently

pursued that protest, and that the purpose dBlinre & Gold Fleetwaiver rule would not be
thwartedby the court considering the argumeetause the two other offerors’ ability to receive
a contratwould not be affected.

Onceagain, defendantsharacterization of Chromalloy’'s GAO protest is correct.
Although Chromalloy identified the solicitation as a commercial item/commercial service
procurement and indicated that it provided LM2500 engusgl@aul services the commerial
marketplace, it did not contend that the Navy violated the FASA or any provision of FAR pa
12. However, once again, Chromalloy is also correct that the purpose of the wigivemnot
implicated in this protest. It did not wait to challenge the special tooling requiremniiatften
proposals were submitted and then upon learning that it was an unsuccessful oftaush tra
Navy and the other offerors by objecting to a patent error in the solicitatioredinioe GAO
protest alerted the Nawat Chromalloy objected to the special tooling requirement. Moreover,
neither the Navyor the other offerors would be prejudiced by Chromalloy pursuing its FASA
argument in this court: the parties fully badthe argunent and the court’s consideration of the
argument would not affect the othero offerors’ ability to receive an award (since they were
awarded contracts by virtue of possessing GE Level IV licenses and diceddbreéiemonstrate
ownership of or access to special tools). Accordingly, Chromalloy has notdwisy@oper
justification argument.

b. Chromalloy’s FASA Argument Lacks Merit

Chromalloyargues that the Navy violated the FASA because it did not conduct market
research to determine whether phating the use of equivalent tools was consistent with
customary commercial practies required by FAR 12.101(a) and FAR 12.202(a), and that in
any event, the special tooling requirement was not customary commercialerBefendant
counters that FAR part 12 restricts a procuaggncy’s ability to alter the standard commercial
item provisions and clauses, and not a procuring agency’s abiéstdblish technical capability
requirements such as the special tooling requerg. Defendant further argues that the Navy did
conductmarket research, asserting that Mr. Driscoll’s identification of the twibinée most
important special tools based on his extensive experience satisfied the neseketh
requirement. Finally, defendant and GE contend that Chromalloy has failecty isstburden
of establishing that these ofequivalent special tools is customary commercial practice. This
latter argument is dispositive.

The administrative record includes no evidence that the weguofalent special tools is
standard commerdigractice for the overhaul of LM2500 engind®ather, the evidence merely
reflects that Chromalloy overhauled unspecified engines for severaieptimapanies. The
court cannot infer from thisvedencethat the engines were LM2500 engines or that Chtom
used equivalent tools to overhaul those engines. Because Chromalloy cannot desrtbastra
the Navy departed from customary commercial practice without establishingevislitutes
customary commercial practiééits FASA argument must be rejected

24 GE also responds to Chromalloy’'s FASA argument by contending that requiring the
use of GEmanufactured tools was consistent with customary commercial practice becsase i
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4. Summary

In sum, Chromalloy has not met its burden of proving that the Navy violated the CICA or
the FASA byprohibiting the use of special tools not manufactured by Gtis failure is
independently fatal to Chromalloy’s protest because Chroynatincedes that it does not own
or have access to certain, required-@&nufactured tools.

F. Access to Spare Parts

Finally, in its supplemental complaint, Chromalloy contends that the Navy’s
interpretation of the solicitation’s spare parts accesdraagant was unreasonable and,
therefore, that the Navy’s evaluation of the information provided by Chromalloyistyshe
requirement was unreasonable. The court declines to address this claimefardbpendent
reasons. First, Chromalloy has not succeeded on its challengesddiditation requirements
that it cannot satisfy, rendering moot any challenge to the Navy’s aealwdits proposal
under a separasmlicitationrequirement Second, Chromalloy and defendant both contend that
Chromaloy’s spare parts access claim is moot regardiesich party prevad on
Chromalloy’spreaward challeng® the terms of the solicitation. Third, Chromalloy has
abandoned its spaparts access claim by failing to raise it in its motion for judgmeti®
administrative record®

G. Injunctive Relief

Chromalloy has failed to establish that the challenged solicitation requirevicdate
statute or regulatioff. In other words, it has not succeeded on the merits of its claims.
Therefore, the court need not address the remaining elements of Chronralioygst for
injunctive relief irreparable injury, balance of harms, and the public interest.

Nevertheless, two observations are warranted. First, Chromalloy fapeesént any
evidence that it was irreparably injured by the Navy’s actions, either wiawaftfor otherwise.
Protestors may not rely on attorney argument to establish irreparable ipgye.q.Intelligent
Waves, LLC v. United States, 135 Fed. CI. 299, 314 (2017) (noting that the protestors, rather
than submitting evidence in support of their claims of irreparable injury, relied owndiraents
of counsel, and holding that neither protestor “provided the court with the evidence netessa
carry itsburden”); Totolo/King 87 Fed. Cl. at 693 (“Nor can a court evaluate the parties’ factual

consistent with GE’s practice for overhauling LMBbengines. Because Chromglltas not
satisfied its burden to establish that the use of equivalent tools is customaryrc@hpnactice,
the court need not assess the merits of GE’s assertion.

25 Chromalloy’s assertions that the court need not resbiselaim do not relieve if
its responsibility to pursue all of the claims set forth in its complaint.

26 Consequently, the court need not determine whether Chromalloy was prejudiced by
the Navy’s imposition of those requirements.
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showings regarding the three equitable findings for injunctive relief witlomeipéing posfinal-
agencyaction evidentiary submissions.Ashbritt, Inc. v. UnitedStates 87 Fed. Cl. 344, 367
(2009) (holding that evidence “pertaining to . . . the factors governing injumetieé. . . is
crucial to assess whether relief is warranted”).

Second, defendant presents a compelling argument that injunctive relief is notiappropr
due to national security concerns. When deciding whether to award injunctive relefuthe
must balance the relevant factors; a “weakness of the showing regardirrgtonefay be
overborne by the strength of the others” and “the absence of an adequate shdwiegawit to
any one factor may be sufficient, given the weight or lack of it assigned thdauttwes, to
justify the deni# of injunctive relief. FMC Corp. v. United States, 3 F.3d 424, 427 (Fad. Ci
1993)2” Moreover, when craftinguch reliefthe court is required to “give due regard to the
interests of national defense and national security . . ..” 28 U.S.C. § }(89ldtcordPGBA
LLC v. United States, 389 F.3d 1219, 1ZFéd Cir. 2004). Accordingly,

when military and national security interests are implicated, the public interest
factor gains “inflated” importance in the court’s balancing of the equitiedeed,

in such instances, the court must consider the military’s interestswaighing

both the public interest and the balance of hardships. And when these interests
raise national security concerns, they place the weight of both the publictinteres
and the balance of hardships firmly on defendant’s side of the scale.

Linc Gov't Servs., LLC vUnited States96 Fed. Cl. 672, 702 (201@®itations omitted)

In support of its contention that national security interests require the demplradtive
relief, defendant submitted a sworn declaration from Mr. Hann, iwta Brarch Head and
Contracting Officer” with the Navy “responsible for reviewing acquosigpackages, planning
and coordinating strategy meetings, leading acquisition strategy megdimgjsassigning and
managing workload withifhis] branch . . ..” Hann Decl.  Mr. Hannis the contracting
officer for the procurement at issue, and was also the contracting offi¢desof@rior LM2500
engine overhaul contractdd. T 2. He explains that the LM2508nginesare used on ship
“designated Core National Security assets ieet of our nationthat each shipses two or
four enginesand that the Navy’s “entire fleet has installed.] LM2500 engines.”ld. 14 He
further explains that “the Navy requires spare LM2500 gas generators andtydaess in the
eventof engine failures aboard ship,” and that “these spares are part of the waa reser
requirement’of [. . .] spare LM2500 PBT Gas Generators pnd] LM2500 SST Gas
Generatorsld. { 7. According to Mr. Hanmlthough the Navy currently h@s. .] spare
LM2500 PBT Gas Generators, “there is a demand|far’] these engined.”. .] as part of the
CG 47 Class Cruiser Modernization prograrnd? { 8.

27 AlthoughFMC Corp concerns the award of a @rainary injunction, 3 F.3d at 427,
“[t]he standard for a preliminary injunction is essentially the same asgermanent injunction
with the exception that the plaintiff must show a likelihood of success on the migrdistihan
actual successfAmoco Rod. Co. v. Vill. of Gambell, 480 U.S. 531, 546 n.12 (1987).
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Mr. Hann avers that given these circumstances, if the Navy was prevemieidguing
task orders under the two contracts awarded from the solicitation at issue dth&awtable to
return the ships being modernized—uwhich “are used in critical missions such-&srAnti
Warfare, Undersea Warfare, Naval Surface Fire SupporiSarfdceWarfare™to its fleet and
would not have thg . .] spareengines necessary for its war reserke {6, 8. [. . .] Mr. Hann
therefore concludes: “[A] permanent injunction precluding the Navy from issuitigef task
orders for the overhaul of PBT LM2500 engines creates risk iinahecurity because the
Navy will experience a decrease in the availability of LM2500 generatorarthatquired to
support surface combatant ships performing critical missions such as GaikierGroup and
Ballistic Missile Defense operatis around the globe.ld. 1 10;accordid. 15 (“A permanent
injunction precluding the Navy from issuing further task orders under the ptbtestact
awards will preclude multiple Navy programs and ships from being able to stipgiomission
requirements. Failure to award additional task orders under this contract will have widespre
collateral impact across the surface fleet, as Navy surface combatants wouldtbeshe
impacted.”).

Chromalloy’s only substantive response to the Navy’s postitimat the Navy’s concern
regarding havingufficient spare engines reinforces its contention that a permanent iojuiscti
appropriate because awarding a contract to Chromalloy would increase the dpacity to
overhaul the engine$. However, aslefendant observes paoadinjunction wouldresult in the
cessation oéll overhaul efforts fothetime it would take for the Navy to amend the solicitation
and evaluate new proposatggatively impactinghe Navy'’s ability to overhaul the engines.
Moreover, even under a narrowly crafted injunction by which the court would not disturb the
contract awards to the other offeréfdairness would dictate that no further task orders be
issued under those contracts so that Chromalibgwarded a contract t&f further review—
would have the full opportunity to compete for the task orders. Consequently, even a narrow
injunction would inhibit the Navy’s ability to overhaul the engines.

In sum, the unrebutted evidence submitted by defendant supports the conclusion that
injunctive relief wouldadversely affect national security. Therefaeen if Chromalloy had
succeeded on the merits of its protest, the court waerg an award of injunctive relief.

28 Chromalloy also argues that Mr. Hann’s declaration is inadmissible becaulsi@r
lacks personal knowledge of the facts he recites. This contention is wiithibut merit. The
declaratiom establishes that Mr. Hann is the contracting officer for procuring LM250@engi
overhaul services and is familiar with both the Navy’s needs for those sanitdise
consequences for not procuring those services. ritpiausible that a contractirafficer
charged with procuring a service would not know the reason for procuring the serihee
consequences of not procuring the service. Moreover, Mr. Hann offered his declaration under
penalty of perjury, lending furér credence to his factual awreents.

29 Such an injunction was discussed by the parties during oral argument.
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[ll. CONCLUSION

The evidence in the administrative record does not portray a model source selection
process. The Navy seemingly took corrective action and amended the smhicitiétiout fully
understanding the consequences of its amendment, and then reversed course agaiedvhen fac
with heavy pressuredm GE. Neverthelesthe Navy’sdecisions to requirsidependent access
to GE’s technical manuals and service bulletins and use of GE-manufacturiadl tspéscfind
support in the administrative record. Therefore, for the reasons explainedthbazart
DENIES Chromalloy’s motion to strike the second administrative record or, altezhatio
supplement the administrative recoBENIES Chromalloy’s motion for judgment on the
administrative recorcandGRANTS deferdant’s and GE’s cross-motions for judgment on the
administrative record. No costs. The clerk sbialse this bid protest and enter judgment
accordingly.

The court has filed this ruling under se@he parties shall confer to determine agreed
proposed redactions. Then, iy later than Friday, November 15, 2019the parties shall file a
joint status report indicating their agreement with the proposed redactitathing a copy of
those pages of the court’s ruling containing proposeredactions, with all proposed
redactions clearly indicated

Further, the court reminds the parties of their obligation under paragraph 12 of the
protective order filed on July 10, 2019, to file redacted versions of protected documems for t
public record. If the parties have not already filed restheersions of their motions and
supporting briefs, they shall file a joint status reporhbyater than Friday, November 15,

2019 explaining the reason for the delay.

IT 1S SO ORDERED.
s/ Margaret M. Sweeney

MARGARET M. SWEENEY
Chief Judge
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