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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI SI ON
DANNY LOWE
Petiti oner,

VS. Case No. 2:06-cv-228- Ft M 29DNF

SECRETARY OF THE DEPARTMENT OF
CORRECTI ONS,

Respondent .

CPI Nl ON AND ORDER

| . Status

Petitioner Danny Lowe (hereinafter “Petitioner” or “Lowe”)
initiated this action by filing a Petition for Wit of Habeas
Corpus (Doc. #1, Petition) and attached nenorandumof | aw (Doc. #2,
MOL) pursuant to 28 U S.C. § 2254 on April 27, 2006.! Petitioner
chal | enges his pl ea-based convictions of two counts of |ewd and
| asci vi ous nol estation, entered in the Twentieth Judicial Circuit
Court, Lee County, Florida. Petition at 1. Respondent filed a
Response (Doc. #14, Response) and supporting exhibits (Docs. #15,
#16), including Petitioner’s post-conviction notions and hearing
transcripts. Petitioner filed a Reply (Doc. #21, Reply). Thi s

matter is ripe for review

The Petition (Doc. #1) was docketed and filed with the Court
on May 4, 2006; however, the Court applies the “mail box rule” and
deens the Petition “filed on the date it was delivered to prison
authorities for mailing.” Alexander v. Sec’'y Dep’t of Corr., 523
F.3d 1291, 1294 n.4 (11th G r. 2008).
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1. Procedural History

Petitioner was charged by Information with two counts of |ewd
and | asci vious nolestation on a victimless than 12 years of age in
violation of Florida Statute § 800.04(5)(b). Exh. 1. On April 1,
2002, Petitioner entered a guilty plea to both counts and the tri al
court held a plea colloquy. 1d. at 40 (plea fornm, 23-36
(transcript of plea hearing). The court sentenced Petitioner on
each count to fifteen years, suspended after ten years, with the
remaining five years on probation, each sentence running
concurrently. Id. at 34-35. The court also found Petitioner
qualified to be designated as a sexual predator pursuant to Florida
Statute § 775.21. 1d. at 46

On March 3, 2003, Petitioner filed a petition for belated
appeal . The appellate court referred the matter to the trial court
with directions to appoint a commssioner to decide whether
Petitioner had tinely requested that defense counsel file an
appeal. On August 20, 2003, after the conm ssioner reported his
findings, thetrial court recomended that the petition for bel ated
appeal be granted. The appellate court entered its order granting
Petitioner leave to file a bel ated appeal on Septenber 23, 20083.

Lowe v. State, 860 So. 2d 420 (Fla. 2d DCA 2003).

On or about June 9, 2004, Petitioner, through appellate
counsel, filed a “notion to correct a sentencing error” pursuant to
Florida Rule of Crimnal Procedure 3.800(b)(2). The notion

chal | enged the constitutionality of Florida s Sexual Predator Act,
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Florida Statute 8 775.21, and requested that the trial court
correct the sentence and strike Petitioner’s designation as a

sexual predator. See generally Exh. 2. On June 21, 2004, the

trial court denied the notion, citing MIks v. State, 848 So. 2d

1167 (Fla. 2d DCA 2003), aff’'d, 894 So. 2d 924 (Fla. 2005).

On July 20, 2004, Petitioner, through appellate counsel,
appeal ed the trial court’s decision on the Rule 3.800 notion. See
generally Exh. 2. Specifically, Petitioner asked “whether the
trial court err[ed] by denying the [Petitioner’s] Mtion to Correct
Sentencing Error to Strike the Sexual Predator Designation”? I|d.
The State filed a brief in response. Id. The appellate court
affirmed the trial court’s decision. |d.

On April 1, 2005, Petitioner filed a notion for postconviction
relief pursuant to Florida Rule of Crimnal Procedure 3.850. See
Exh. 2. Petitioner argued that trial counsel rendered i neffective
assi stance by: (1) msadvising Petitioner that he would serve no
nmore than sixty nonths in prison; (2) failing to object to the plea
offer of 15 years with 5 years suspended, with 5 years on
probation; and (3) failing to advise Petitioner that he would not
be eligible for certain prograns because of his designation as a
“sexual predator.” See Exh. 2. The State filed a brief in
response. |d. On Septenber 29, 2005, the postconviction tria
court entered an order summarily denying Petitioner’s Rule 3.850

nmot i on. Exh. 2.



Petitioner appealed the trial court’s order denying his Rule
3.850 notion. On March 31, 2006, the appellate court per curiam

affirmed the trial court. Lowe v. State, 926 So. 2d 1282 (Fla. 2d

DCA 2006) . Petitioner requested rehearing, which the appellate
court deni ed.

Petitioner then initiated this federal Petition, arguing that
def ense counsel rendered ineffective assistance by:

(1) m sadvising Petitioner that he woul d be incarcerated
no | onger than sixty nonths;

(2) not objecting to the trial judge's rejection of the
pl ea offered by the State;

(3) failing to advise Petitioner that he would not be
eligible for certain prograns as a sexual predator; and

(4) not objecting when the prosecutor, as opposed to the
court, conducted the plea colloquy.

Petition at 4-5. Respondent asserts that the fourth ground was not
exhausted in the state courts, all grounds are procedurally
defaulted, and alternatively that all grounds are w thout nerit.
Respondent concedes that the 8 2254 Petition is tinely, and the
Court agrees.
I11. Gound Four

To properly present a claimto a federal court under 8§ 2254,
the petitioner nust have first afforded the state courts an
opportunity to address the claim 28 U S.C 8§ 2254(b)(1)(A).
Respondent correctly points out that Petitioner never presented the

fourth claim to the State courts, and asserts it s now



procedurally barred. Response at 15-16. Petitioner concedes that
he did not exhaust ground four, and requests that the Court “deny
claimfour (4) onit’s [sic] nerits and address the other clains .
t hat ha[ve] been exhausted.” Reply at 11. The Court construes
Petitioner’ s request as a notion to withdraw claimfour, which wll
be granted. Therefore, claimfour is dismssed wth prejudice.
V. Applicable § 2254 Law
The Petition is governed by the Antiterrorism and Effective
Death Penalty Act of 1996 (AEDPA), Pub. L. No. 104-132, 110 Stat.

1214 (1996). Penry v. Johnson, 532 U. S. 782, 792 (2001); Davis V.

Jones, 506 F.3d 1325, 1331, n.9 (11th Cr. 2007). The rel evant
| egal principles under the AEDPA are set forth bel ow

A.  Procedural Default

“A claim is procedurally defaulted if it has not been
exhausted in state court and would now be barred under state

procedural rules.” Mze v. Hall, 532 F.3d 1184, 1190 (11th Grr.

2008). A procedural default for failing to exhaust state court
remedies will only be excused in two narrow circunstances. First,
a petitioner may obtain federal habeas review of a procedurally
defaulted claimif he shows both “cause” for the default and actual

“prejudice” resulting fromthe asserted error. House v. Bell, 547

U. S 518, 536-37 (2006); Mze, 532 F.3d at 1190. Second, under
exceptional circunstances, a petitioner nay obtain federal habeas

review of a procedurally defaulted claim even w thout a show ng of



cause and prejudice, if such review is necessary to correct a
fundanmental mscarriage of justice. House, 547 U. S. at 536;
Edwards, 529 U.S. at 451; Henderson, 353 F.3d at 892.

B. Deference to State Court Decision

Were a petitioner's claimraises a federal question that was
adj udi cated on the nerits in the state courts, the federal court
must afford a high level of deference to the state court’s

deci sion. See Ferguson v. Culliver, 527 F.3d 1144, 1146 (11th Cr.

2008). Habeas relief nmay not be granted with respect to a claim
adj udi cated on the nerits in state court unl ess the adjudi cati on of
the claim

(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
establ i shed Federal law, as determ ned by the Suprene
Court of the United States; or

(2) resulted in a decision that was based on an
unr easonabl e determi nation of the facts in light of the
evi dence presented in the State court proceedi ng.

28 U . S.C. 8§ 2254(d). See Brown v. Payton, 544 U S. 133, 141

(2005); Price v. Vincent, 538 U S. 634, 638-39 (2003). A state

court’s summary rejection of a claim even wthout explanation
qualifies as an adjudication on the nerits which warrants

def erence. Ferguson, 527 F.3d at 1146; Wight v. Sec’y Dep’'t of

Corrections, 278 F.3d 1245, 1253-54 (11th Cr. 2002). See al so

Peopl es v. Canpbell, 377 F.3d 1208, 1227 (11th G r. 2004), cert.

deni ed, 545 U.S. 1142 (2005).



“Clearly established federal |aw consists of the governing
| egal principles, rather than the dicta, set forth in the decisions
of the United States Suprene Court at the tinme the state court

issues its decision. Carey v. Misladin, 549 U S. 70, 127 S. Ct

649, 653 (2006)(citing Wllianms v. Taylor, 529 U S. 362, 412

(2000)). In cases where nothing in the Suprene Court’s
jurisprudence addresses the issue on point or the precedent is
anbi guous and gives no clear answer to the question, it cannot be
said that the state court’s conclusion is contrary to, or
constitutes an unreasonable application of, “clearly established

Federal law.” Wight v. Van Patten, 128 S. C. 743, 747 (2008);

Mtchell v. Esparza, 540 U S. 12, 15-16 (2003).

A state court decision can be deened “contrary to” the Suprene
Court’s clearly established precedents within the neaning of 8§
2254(d)(1) only if: (1) the state court applies a rule that
contradicts the governing law as set forth in Suprene Court cases,
or (2) the state court confronts a set of facts that is “materially
i ndi stingui shable” fromthose in a decision of the Suprene Court
and yet arrives at a different result. Brown, 544 U S. at 141
Mtchell, 540 U. S. at 15-16. Further, it is not nandatory for a
state court decision to cite, or even to be aware of, the rel evant
Suprene Court precedents, “so | ong as neither the reasoni ng nor the

result . . . contradicts them” Early v. Parker, 537 US. 3, 8

(2002); Mtchell, 540 U S. at 16.



A state court decision involves an “unreasonabl e application”
of the Suprene Court’s precedents if the state court correctly
identifies the governing legal principle but applies it to the
facts of the petitioner’s case in an objectively unreasonable

manner, Brown, 544 U.S. at 134; Bottoson v. Mbore, 234 F.3d 526,

531 (11th Gr. 2000), cert. denied, 534 U S 956 (2001); or, “if

the state court either unreasonably extends a | egal principle from
[ Suprene Court] precedent to a new context where it should not
apply or unreasonably refuses to extend that principle to a new
context where it should apply.” Bottoson, 234 F.3d at 531 (quoting
Wllians, 120 S. . at 1520). The *“unreasonabl e application”
inquiry “requires the state court decision to be nore than
incorrect or erroneous”; it must be “objectively unreasonable.”

Lockyer v. Andrade, 538 U S. 63, 75-77 (2003) (citation omtted);

Mtchell, 540 U S. at 17-18. Dependi ng upon the |legal principle at

i ssue, there can be a range of reasonabl e applications. Yarborough

v. Alvarado, 541 U S. 652, 663-64 (2004). Thus, the state court’s

decision is not subject to federal review de novo; rather, 8§
2254(d) (1) relief is only avail able upon a show ng that the state
court decision neets the “objectively unreasonable” standard. 1d.
at 665-66.

A 8§ 2254 petitioner can also obtain relief by showing that a
state court decision “was based on an unreasonabl e determ nati on of
the facts in light of the evidence presented.” 28 U S.C 8

2254(d)(2). Were the credibility of awitness is at issue, relief
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may only be granted if it was unreasonable, in light of the
evi dence presented, for the state court to credit the testinony of

the witness in question. Rice v. Collins, 546 U S. 333, 338

(2006) . Additionally, a factual finding by a state court is
presuned to be <correct and a petitioner nust rebut this
“presunption of correctness by clear and convinci ng evidence.” 28

U S.C. §2254(e)(1); MIler-El v. Dretke, 545 U S. 231, 240 (2005):

Henderson, 353 F.3d at 890-91. This statutory presunption of
correctness, however, “applies only to findings of fact nade by the
state court, not to m xed determ nations of |aw and fact.” ParKker

v. Head, 244 F.3d 831, 836 (11th Cr.), cert. denied, 534 U. S. 1046

(2001) (citation omtted). An ineffective assistance of counsel
claim is a mxed question of law and fact; therefore, the
presunption does not apply and such clains are reviewed de novo.

Rolling v. Crosby, 438 F.3d 1296, 1299 (11th Cr.), cert. denied

sub nom Rolling v. MDonough, 126 S. C. 2943 (2006).

C. | neffecti ve Assi stance of Counsel
| neffective assi stance of counsel clains are revi ewed under

t he standards established by 28 U.S.C. 8§ 2254(d). Newl and v. Hall,

527 F.3d 1162, 1183 (11th G r. 2008). Post-AEDPA, the standard set

forth in Strickland v. Washington, 466 U S. 668 (1984), remains

applicable to the clains of ineffective assistance of counsel

raised in this case. Newl and, 527 F.3d at 1184.



In Strickland, the Suprene Court established a two-part test

to determine whether a convicted person is entitled to habeas
relief on the grounds that his or her counsel rendered ineffective
assi stance: (1) whether counsel’s representation was deficient,
i.e., “fell below an objective standard of reasonabl eness” “under
prevailing professional nornms,” which requires a show ng that
“counsel nmade errors so serious that counsel was not functioning as
t he ‘ counsel’ guaranteed t he def endant by the Si xth Anendnment”; and
(2) whether the deficient performance prejudiced the defendant,
i.e., there was a reasonable probability that, but for counsel’s
unpr of essional errors, the result of the proceedi ng woul d have been
different, which “requires showing that counsel’s errors were so
serious as to deprive the defendant of a fair trial, a trial whose

result is reliable.” Strickland, 466 U S. at 688. Petiti oner

bears a heavy burden to “prove, by a preponderance of the evidence,

t hat counsel’ s performance was unreasonable.” Jones v. Canpbell,

436 F.3d 1285, 1293 (11th Cr. 2006), cert. denied sub nom Jones

v. Allen, 127 S. C. 619 (2006).
A court nust “judge the reasonabl eness of counsel’s conduct on
the facts of the particular case, viewed as of the tine of

counsel s conduct,” Roe v. Flores-Otega, 528 U S. 470, 477 (2000)

(quoting Strickland, 466 U.S. at 690), applying a “highly
deferential” level of judicial scrutiny. 1d. A court nust adhere
to a strong presunption that “counsel’s conduct falls within the

wi de range of reasonabl e professional assistance.” Strickland, 466
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US at 689. An attorney is not ineffective for failing to raise

or preserve a neritless issue. Ladd v. Jones, 864 F.2d 108, 109-10

(11th Gr.), cert. denied sub nom Ladd v. Burton, 493 U S. 842

(1989); United States v. Wnfield, 960 F.2d 970, 974 (1ith Cr.

1992) (“a lawyer’s failure to preserve a neritless issue plainly
cannot prejudice a client”). “To state the obvious: the trial
| awyers, in every case, could have done sonet hi ng nore or sonet hi ng
different. So, omi ssions are inevitable. But, the issue is not
what is possible or ‘what is prudent or appropriate, but only what

is constitutionally conpelled.”” Chandler v. United States, 218

F.3d 1305, 1313 (11th Gr. 2000)(quoting Burger v. Kenp, 483 U S.

776, 794 (1987)).
| V. Analysis
This Court has carefully reviewed the record and, for the
reasons set forth below, concludes no evidentiary proceedi ngs are

required in this Court. Schriro v. Landrigan, 550 U. S. 465, 127 S.

Ct. 1933, 1939-40 (2007). Petitioner does not proffer any evidence

that would require an evidentiary hearing, Chandler v. MDonough,

471 F.3d 1360 (1ith Gr. 2006), and the Court finds that the
pertinent facts of the case are fully developed in the record

before the Court. Schriro, 127 S. &. at 1940; Turner v. Crosby,

339 F.3d 1247, 1275 (11th Gr. 2003), cert. denied, 541 U S. 1034

(2004) .
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A.  Exhaustion of Clains One, Two and Three

In Response to the Petition, Respondent acknow edges that
Petitioner presented the first three ineffective assistance of
trial counsel 1issues to the State courts. Response at 7.

Respondent also notes that Petitioner cited to Strickland v.

Washi ngton, 466 U S. 668 (1984) in his Rule 3.850 notion. Id.
Respondent submts, however, that Petitioner did not properly
exhaust these clains because Petitioner failed to alert the State
courts of the federal dinension of his clains. |1d. at 8-15.

In Reply, Petitioner submts that he exhausted his first three
grounds by presenting the ineffective assistance of counsel clains
in his Rule 3.850 notion and subsequent appeal. Reply at 7-9

Petitioner acknow edges that he only cited to Strickland in the

Rule 3.850 notion, but argues that one federal <citation is
sufficient to alert the State court of a federal claim Id.

The Court finds that clainms One, Two, and Three were properly
exhausted. Although Petitioner nostly referred to State | aw and
did not specify which federal rights were violated, the facts of
each ineffective assistance of counsel claim sub judice were

presented to the State courts and Petitioner cited to Strickland.?

?Respondent’ s exhibit consisting of Petitioner’s Rule 3.850
notion appears to be inconplete as it ends on page 10, in the
m ddl e of a sentence, and is mssing Petitioner’s signature page.
The Court does not deemthe absence of these pages critical to the
Court’s review of these clains because the Court finds that
Petitioner exhausted grounds one, two, and three; and, the parties
agree that ground four is unexhausted. Respondent also fails to

(continued...)
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Whet her Strickland was cited or not, the | egal standard enpl oyed by

the Florida courts for ineffective assistance of counsel is the

Strickland standard. Smith v. State, 998 So. 2d 516, 522-23 (Fl a.

2008). Mreover, when the State post-conviction court addressed
Petitioner’s Rule 3.850 notion and denied himrelief, the court
cited and relied upon federal case law, in addition to State | aw.
Exh. 2. The Court does not require that a petitioner exhaust his
federal clains “by citing ‘book and verse on the federal
constitution.” . . . W sinply hold that the substance of a federal
habeas claimnust first be presented to the state courts. Picard

v. Connor, 404 U. S 270, 278 (1971).” WNMattox v. Dugger, 839 F.2d

1523, 1524 (11th G r. 1988)(other internal citations omtted)
Petitioner conplied with this standard, and thus the Court wll
consider the nerits of clains One, Two, and Three.

B. | neffective Assi stance of Trial Counsel

The postconviction court cited, inter alia, Strickland v.

Washi ngton, 466 U. S. 668 (1984), and therefore applied the correct
federal law. The postconviction court also referred to the copy of
the transcript of the plea hearing and sentencing, and found:

Regarding [Petitioner’s] first allegation, the plea
col l oquy conclusively refutes [Petitioner’s] allegation.
Furt her nore, [ Petitioner’s] al I egation t hat t he
prosecutor recommended that [Petitioner] be sentenced to
5 years [in] prison followed by 10 years probation, but
that “Judge Thomas S. Reese changed the plea to 15 years

2(...continued)
i ndividually tab each exhi bit, thereby making citations to specific
docunents difficult. Exh. 2.
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DOC, 5 vyears suspended with 5 years probation” is
unsupported by the record.

Even if, at sonetine prior to April 1, 2002 sentencing
hearing, counsel discussed possible sentences wth
[Petitioner] and stated that he thought [Petitioner]
woul d do nore than 60 nonths in prison, by the tinme of
sentencing [Petitioner] was aware of the actual sentence
he was facing. In addition, [Petitioner] appears to be
confusing Rule 3.850 motion wth a 3.170 notion to
w thdraw a pl ea. Mreover, if [Petitioner] believed that
the [c]ourt was inappropriately involved in the plea
negoti ations, that issue should and could have been
raised in [Petitioner’s] belated appeal and not in a
3. 850 noti on.

[ Petitioner’s] second allegation, that trial counsel was

ineffective for failing to advise [Petitioner] that he

would be ineligible for certain prograns as a sexua

predator, is also without nerit. Failure of counsel to

advi se a defendant of a collateral consequence of his

pl ea does not render the plea involuntary. Furthernore,

the trial court, during the plea colloquy, is not

required to advise the defendant of col | ateral

consequences of his plea. Mreover, an order declaring

a defendant to be a sexual predator cannot be raised

pursuant to a Rul e 3.800 or 3.850, only on direct appeal.
Exh. 2. As previously stated, the appellate court per curiam
affirmed the State postconviction court’s order. For the reasons
set forth below, the Court finds that the State courts’ decisions
were neither contrary to, nor an unreasonable application of,
clearly established federal law, nor based on an unreasonable
determ nation of the facts.

(1) Msleading Information Concerning Length of Sentence:

Petitioner clains that his attorney told Petitioner he would
serve a total sentence of sixty nonths if he pled guilty, when in

fact he will serve 120 nonths less gain tinme. Petitioner further

-14-



states that both he and his attorney were under the assunption that
he was pleading to a fifteen year sentence with ten years
suspended, thus resulting in a 60 nmonth term of inprisonnent.
Petition at 4, MOL at 2-3. See also MOL at 6. Petitioner submts
that this “msinformati on” “induced [Petitioner] to enter a plea.”
Reply at 12.

The record clearly refutes Petitioner’s assertion. At the
begi nning of the hearing, defense counsel told the judge that
Petitioner wanted to plead guilty to the two counts based upon the
offer of fifteen years in the Departnment of Corrections, with five
years suspended. Exh. 1 at 25. Petitioner stated that he
under stood that both offenses were puni shable by up to 30 years in
prison 1d. at 27, that he had not been prom sed anything in
exchange for the plea other than what had been discussed at the
hearing 1d. at 27, 30, and that he wunderstood he would be
designated a sexual predator 1d. at 31. The judge waived
preparation of a presentence report, and sentenced Petitioner to 15
years inprisonnment, with the last five years suspended upon the
condition that Petitioner successfully conplete five years of sex
of fender probation, and designated Petitioner a sexual predator.
Id. at 32-33. The judge again expl ai ned that Petitioner was goi ng
to serve fifteen years in jail, but the last five years are
suspended wupon the condition of five years probation, and
Petitioner said he had no questions. 1d. at 34. The record is
thus clear, by the time of Petitioner’s guilty plea he understood
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t hat the agreenent was not for a five-year sentence. And, when the
agreenent was fully explained to Petitioner, he did not dispute the
agreenent or question any of its ternms. “Solemm declarations in

open court carry a strong presunption of verity.” Blackledge v.

Al lison, 431 U S. 63, 74 (1977). The Court finds that Petitioner
has not established that counsel’s performance was deficient, nor
that he was prejudiced by counsel’s actions, nuch | ess satisfy the
standard under the AEDPA. Thus, the Court denies Petitioner relief
on ground One.

(2) Failure to Object to Court’s Rejection of Plea Agreenent:

In ground Two, Petitioner clainms counsel rendered i neffective
assistance for failing to object when the trial judge rejected the
plea offered by State, revised the offer, and essentially
threatened Petitioner to take the revised offer or goto trial and
risk a greater sentence. MOL at 7-8. As the postconviction trial
court found, and as sunmarized above, the record clearly refutes
Petitioner’s allegation that the trial judge changed the terns of
the plea. Since the trial judge did not reject a plea offered by
the State, there was nothing to which counsel could have
legitimately objected. Therefore, counsel did not provide
ineffective assistance, Petitioner has not satisfied the AEDPA

standard, and relief on ground Two i s deni ed.
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(3) Sexual Predator Consequences:

Petitioner argues that counsel “failed to advise” himthat he
woul d be ineligible for certain Departnent of Corrections prograns
once designated as a “sexual predator.” See Petition at 5. During
the guilty plea colloquy, Petitioner answered in the affirmative
that he understood that he qualified for designation as a sexua
predator. Exh. 1 at 31. The Court assunes that counsel did not
further advise petitioner that this designation would render him
ineligible for certain prograns. Nonetheless, Petitioner’s claim
is without nerit.

As we have repeatedly held, there is no constitutional

requi renent that a defendant be advised of collatera

consequences of a plea, and the failure to advise a

def endant does not render a plea involuntary. MCarthy

v. United States, 320 F.3d 1230, 1234 (11th G r. 2003);

see also United States v. Canpbell, 778 F.2d 764, 768

(11th Cir.1985) (explaining that deportation is a

col | ateral consequence and “counsel's failure to advise

t he def endant of the collateral consequences of a guilty

plea cannot rise to the level of constitutionally
i neffective assistance.”).

Jules v. Florida Dep’'t of Corrections, 313 Fed. Appx. 269, 273

(11th Gr. 2009). Thus, the Court finds that defense counsel did
not render ineffective assistance by failing to advise Petitioner
of a collateral consequence of the designation as a sexual
predator, and Petitioner has not satisfied the AEDPA standard
Petitioner is denied relief on ground Three.

ACCORDI N&Y, it is hereby

ORDERED:
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1. Petitioner’s notionto withdraw clai mfour is GRANTED, and
ClaimFour is dismssed with prejudice.

2. The remaini ng grounds, G ounds One, Two, and Three of the
Petition for Wit of Habeas Corpus, are DEN ED.

3. The derk of court shall termnate any pending notions,
enter judgnent accordingly, and close this case.

DONE AND ORDERED in Fort Myers, Florida, on this 13th  day

of August, 20009.

) =
JOHN E. STEELE

United States District Judge

SA: alj
Copies: Al Parties of Record
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