Libretti v. Secretary, Department of Corrections et al

UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON

ANTHONY LI BRETTI ,

Petitioner,
VS. Case No. 2:06-cv-241-FtM 29SPC
SECRETARY, DEPARTMENT OF
CORRECTI ONS,
Respondent .
OPI NI ON. AND ORDER
Petitioner Anthony Libretti (hereinafter “Libretti” or

“Petitioner”) initiated this action by filing a Petition for Wit
of Habeas Corpus (Doc. #1, Petition) pursuant to 28 U S.C. § 2254
on May 9, 2006,! challenging his Decenber 1998, plea-based
convictions for: aggravated fleeing and eluding (Count 1); grand
theft nmotor vehicle (Count 2); third degree nurder (Count 3);
felony causing bodily injury (Count 5), leaving the scene of an
accident with death (Count 6), and driving with a suspended |icence
(Count 7)(Twentieth Judicial Grcuit, Collier County, case nunber
97-1567-CFA). The Petition identifies the following three clains
for relief:
(1) H's Fourteenth Amendnent right of due process was

vi ol at ed because conviction for the offense “fel ony
causing bodily injury” was not supported by the

The Petition (Doc. #1) was docketed and filed in this Court
on May 11, 2006. The Court, however, applies the “mail box rule”
and deens the Petition “filed on the date it was delivered to
prison authorities for miling.” Al exander v. Sec'y Dep’'t of
Corr., 523 F.3d 1291, 1294 n.4 (11th G r. 2008).
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essential underlying elenent in the case, i.e., the
death of the victim which is not “bodily injury”
as a matter of |aw

(2) H's Sixth Arendnment right to effective assistance
of counsel was violated in that trial counsel
failed to advise Petitioner that an essential
element of the crinme of “bodily injury” was not
pr esent because deat h of t he victim is
di stingui shed from bodily injury as a nmatter of
| aw, and

(3) H's Fourteenth Amendnent right of due process was
violated in that at re-sentencing, the circuit
court vacated conviction for third-degree nurder
(count I11) and left intact conviction for felony
causing bodily injury (count V), thereby retaining
a forty (40) year sentence as a habitual offender.

See generally, Petition. Respondent filed a Response (Doc. #12,

Response) to the Petition, and exhibits in support thereof (Exhs.
1-4). See Doc. #13, Respondent’s Notice of Filing Exhibits in
Paper Format (exhibits not scanned). Respondent submts that
grounds one and two were not exhausted in the state courts and are
procedural |y defaul t ed because Petiti oner abandoned t hese cl ai ns on
appeal fromthe denial of his post-convictionrelief. Response at
11. Respondent further contends that ground three is also
unexhaust ed and procedurally barred because Petitioner raised this
issue to the State courts only in terns of state |aw, not federa
| aw. Id. Petitioner filed a reply to the Response (Doc. #15
Reply), along with exhibits (Exhs. A-F).

On March 10, 2008, Petitioner submtted a pl eadi ng annexed to
his Motion for Leave to Anend Petition (Doc. #19), seeking to add

an additional ground for relief. On January 16, 2009, after



directing a response fromthe State, the Court entered an O der
(Doc. #27), granting Petitioner’s Mdtion for Leave to Anend
Petition to include a fourth ground for relief:

(4) H's Fourteenth Anmendnent violation due to the
absence of the re-sentencing transcript for
appel | ate review.

On May 11, 2009, after being granted four extensions of tine,
Respondent filed a Response to the Amended Petition deened to
include this additional ground for relief (Doc. #39, Response to

Amended Petition) contending that this new ground is tine barred,

unexhausted and procedurally barred. See generally Response to

Amended Petition.? Petitioner filed a Reply to the Response to
Amended Petition (Doc. #42). This matter is now ripe for review
l.

The extensive procedural history of this case is set forth in
the exhibits submtted by the State, which include: the Novenber 9,
1998 transcript of Petitioner’s guilty plea (Exh. 1 at 93-118);
t he Decenber 14, 1998 sentencing transcript (id. at 58-86); the
January 31, 2003 re-sentencing hearing transcript (Exh. 3 at 298-
309); and the February 6, 2003 re-sentenci ng judgnent and sentence

(id. at 130-151).

?Respondent argued that the additional ground was procedurally
barred but did not object to the new ground as tine barred in its
response opposi ng the proposed anmendnent. The Court, however, in
its January 16, 2009 Order, expressly stated that “[t]he granting
of the instant Motion should not be inplied as a waiver of Fed. R
Cv. P. Rule 15(c) or of the one-year federal statute of
limtations set forth in 28 U S.C. § 2244(d). January 16, 2009
Order at 5, n.2.



On August 19, 1997, Petitioner was charged in a seven-count
Indictnent in Collier County, Floridawith commtting the foll ow ng
state crimnal offenses on July 19, 1997: Aggravated Fl eeing and
Eluding (Count 1); Gand Theft Mtor Vehicle (Count 2); Third
Degree Murder (Count 3); Manslaughter (Count 4); Felony Causing
Bodily Injury (Count 5); Leaving the Scene of An Accident Wth
Death (Count 6); and Driving on Suspended License (Count 7). Exh.
1 at 3-5. On Novenber 9, 1998, Petitioner withdrew his plea of
not guilty and entered a plea of guilty to all charges, except
mansl| aughter, which the State agreed to nolle prosequi. 1d. at 93-
118. Additionally, as reflected in the plea colloquy, Petitioner
pled guilty to violations of probation. 1d. at 95.

At the change of plea hearing, defense counsel advised the
court that Petitioner had rejected the State’'s plea offer of 30
years, opting for a sentencing hearing at which he would present
W tnesses. |1d. at 96. Petitioner was then placed under oath and
advi sed by the State prosecutor, prior to questioning, as to the
maxi mum penal ty for each of the charges to which he was entering a
guilty plea. 1d. at 96-98. The prosecutor pointed out that the
possi bl e penalties could be enhanced due to Petitioner’s habitual
of fender status. [1d. at 97.

The State prosecutor then set forth the factual basis of each
charge to which Petitioner would be entering a guilty plea, and
Petitioner agreed to the recitation of the facts. [d. at 99-101.

Petitioner agreed that the plea was in his best interest and deni ed
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bei ng under the influence of any drugs or intoxicants at the tine

of his plea. 1d. at 101. \When asked if Petitioner now, or ever
suffered from any nental illness or disability, defense counse

stated “that’s going to be part of the sentencing hearing.” 1d. at
101-102. Counsel <clarified that Petitioner was not raising a

defense as to any of the charges, but would present certain
“mtigating evidence” at his sentencing, and Petitioner agreed that
he was wai ving any defenses. 1d. at 102.

The court then questioned whether Petitioner understood that
after the sentencing hearing, the court would render a sentencing
decision, consistent with the sentencing guidelines; Petitioner
stated he understood. 1d. at 102-103. Petitioner acknow edged
t hat he understood he woul d not be able to withdraw his guilty plea
if he did not “like the sentence.” 1d. at 103. Petitioner denied
that he was under any duress or conpul sion. Id. Petitioner
testified that he understood the significance of the habitua
of fender designation. 1d. He further testified that he understood
that his status as a habitual offender would affect any gain tinme
he m ght receive. 1d. at 105.

The Court found that Petitioner’'s plea was “know ngly,
intelligently, freely and voluntarily entered” as to each count.
Id. Consequently, the court adjudicated Petitioner guilty of
aggravat ed fl eei ng and el udi ng (Count 1), grand theft notor vehicle
(Count 2), third degree nmurder (Count 3), felony causing bodily
injury (Count 5), leaving the scene of an accident wth death
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(Count 6), and driving on suspended |Iicense (Count 7). I1d. at 106.
The court also found Petitioner had violated the terns of his
probation in case nunmbers 96-2091, 96-2305, 96-2105, 96-2306 and
96-2106. |1d. The court reserved sentencing, but agreed to hear
testinmony fromthe victims famly nmenbers who were present at the
hearing. 1d. 107-116.

On Decenber 14, 1998, the court heard testinony on behal f of
the Petitioner and argunents of counsel, then i nposed the foll ow ng
concurrent sentences: 316 nonths i nprisonnent on Counts 1, 2 and 6;
30 years inprisonnent on Count 3 as a habitual offender; 40 years
i nprisonment on Count 4 as a habitual offender; and 60 days jai
time on Count 7. 1d. at 85.

Petitioner filed a tinely direct appeal and appointed
appel l ate counsel filed an Anders Brief.® Exh. 2. On March 24,
2000, Petitioner’s convictions and sentences were affirned.

Libretti v. State, 756 So. 2d 1009 (Fla. 2d DCA 2000).

On April 29, 2002, Petitioner filed a pro se Mdtion to for
post-conviction Relief Pursuant to Florida Rule of Crimnal
Procedure 3.850 alleging two grounds: (1) the trial court erred in
i nposi ng sentence for the offense of felony causing bodily injury;
and (2) trial counsel was ineffective for failing to object to the
prior convictions relied upon for the enhanced sentencing. Exh. 3

at 1-16. In particular, in support of his first ground, Petitioner

3Anders v. California, 386 U S. 738 (1967).
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argued that the conviction of felony causing bodily injury
constitutes double jeopardy because Petitioner was al so convicted
of third degree nurder due to the fact that the victimdied. Id.
at 5-6. Petitioner also argued that a specific elenent under
Florida Statute 8§ 782.015(2) for the crine of felony causing bodily
injury is that a death does not occur. 1d. at 4-9. Because there
was only one victim who died, Petitioner contended that he could
not, as a matter of Florida |aw, be convicted of felony causing
bodily injury. 1d. at 5-8.  Petitioner also asserted his counsel
was deficient for failing to object to these errors. [1d. at 9.
As to his second claim Petitioner argued that the judgnent
and sentences relied upon by the State as to case nunbers 96-2091,
96- 2015, 96-2106, 96-2305 and 96-2306 were the product of a single
sentence and, as such, constituted a single prior conviction. |1d.
at 12. Further, the convictions for these of fenses were entered on
July 15, 1997, and the instant offense was commtted on July 19,
1997. Thus, since the 30 day tine for filing an appeal had not
passed as to these earlier offenses at the tine Petitioner
commtted the i nstant of fense, Petitioner can not be deened to have
been “previously convicted” of these prior offenses, as defined by
Florida Statute 775.084(1)(a)(1). 1d. Thus, counsel was deficient
for failing to object to the use of these prior convictions, and
Petitioner suffered prejudice due to counsel’s advice that

Petitioner qualified as a habitual offender. [1d. at 15-16.



The State filed a response arguing that the |anguage of the
applicable statute at the tine of offense did not contain the
| anguage that the lack of death was an elenent. 1d. at 109. In
particular, the State noted that Florida Statute 8§ 782.015(2) was
anmended effective Cctober 1, 1998, to include the new | anguage, but
this was after Petitioner commtted the crine charged. The
amendnent also resulted in a nanme change of the statute from
“felony causing bodily injury” to “attenpted felony nurder.” 1d.

Further, the State argued that under the Bl ockburger* test, the

of fenses of felony causing bodily injury and third degree nurder
did not constitute double jeopardy because each offense required
proof of different elenents. Id. at 20. Wth regard to
Petitioner’s argunent concerning his designation as a habitua
offender, the State pointed out that the applicable statute
required only that the convictions be sentenced separately, not
that the convictions be final prior to the newoffense. 1d. at 20-
21.

On Qct ober 10, 2002, the postconvictiontrial court entered an
order granting in part and denying in part Petitioner’s Rule 3.850
notion. |1d. at 63-102. The court agreed with the State that “the
statutory section [Florida Statute 782.015(2)] in effect at the
time [Libretti] commtted his crime did not contain the |anguage

“but did not cause the death of another.” |[1d. at 63. Simlarly,

‘Bl ockburger v. U.S., 284 So. 2d 299 (1932), codified at 8§
775.031, Fla. Stat. (1997).




the court concluded that the habitual offender statute did not
require that the predicate convictions “be final at the tine the
rel evant offense is commtted.” [|d. at 67. Further, the court
noted that Libretti did not allege that the predicate offenses were
on appeal or not final at the tine of sentencing. 1d. The court,
however, concluded that Petitioner was entitled to relief on his
doubl e jeopardy argunent. [d. at 66. |In pertinent part, the court
concl uded that the offenses of felony causing bodily injury and
third degree nmurder “are degree variants of the sane underlying
offense, and therefore, the punishnment of both for the sane
underlying act is precluded.” Id. Consequently, the court
“sunmarily denied” Petitioner’s Rule 3.850 notion, except “wth
regard to his double jeopardy claim” appointed counsel for
Petitioner, and ordered a new sentencing hearing. [d. at 67.

At the January 31, 2003 re-sentencing, the State requested the
court to vacate the third degree nmurder count (Count 3) due to it
being the | esser degree felony; and, keep the sentence intact on
the habitualized felony causing bodily injury count (Count 5) due
to it being a first degree felony. Exh. 3 at 300. Counsel for
Petitioner argued that the conviction for felony causing bodily
injury (Count 5) should be vacated, consistent with the relief
sought by Petitioner in his Rule 3.850 notion, and Petitioner
shoul d be subject to a de novo sentencing to i nclude only counts 1,

2, 3, 6 and 7. 1d. at 301. After hearing argunent on whether the



court was required to conduct a sentenci ng de novo and whet her the
doubl e jeopardy finding permtted the greater offense to be vacated
and the | esser offense to stand, the trial court agreed to continue
the hearing in order that the parties could submt case law in
support of their respective positions. 1d. at 308.

On February 6, 2003, the court held a second re-sentencing
hearing, and as evidenced by the judgnent and sentence dated
February 19, 2003,° Petitioner was re-sentenced as follows: third
degree nurder (Count 3) vacated due to doubl e jeopardy; 50 nonths,
wth credit for tine served, on Counts 1, 2 and 6; 40 years on
felony causing bodily injury (Count 5), and sentence conplete on
Count 7. 1d. at 130-131 and 132-162.

Petitioner filed a tinely notice of appeal from the re-
sentenci ng and was appoi nted counsel. Exh. 3, Part 1l at 163
Appoi nted counsel, noting that the transcript of the February 6,
2003 hearing could not be l|ocated, filed a notion with the
appellate court to relinquish jurisdiction so that the record of
the re-sentencing hearing could be reconstructed. On January 23,
2004, the parties, Judge MIller, the re-sentencing judge, M.
Provost, the State prosecutor, Ms. Kirby, re-sentencing attorney,
and Ms. Hagedorn, the court reporter, convened for this purpose.

| d. at 224-247.

A copy of the transcript of the second re-sentencing hearing
does not exist.
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Appel I ant counsel raised the follow ng grounds on appeal : (1)
the reconstructed record was insufficient to provide neaningfu
appel l ant review of the re-sentencing; (2) the trial court erred in
re-sentencing Petitioner as a habitual offender wthout a full
evidentiary hearing; (3) a successor judge should not have re-
sentenced Petitioner absent a showing of necessity; and, (4)
Petitioner’s conviction and sentence for felony causing bodily
injury (Count 5) should have been vacated and Petitioner should
have been re-sentenced on third degree nmurder (Count 3). Exhibit
3, Part 11.® The State filed a brief in response. Id. On
Decenber 17, 2004, the appellate court per curiam affirmed

Petitioner’s re-sentencing. Li bretti v. State, 892 So. 2d 1029

(Fla. 2d DCA 2004).

On February 1, 2005, Petitioner filed a pro se nmotion to
correct illegal sentence pursuant to Florida Rule of Crimnal
Procedure 3.800(a). Exh. 4. Petitioner’s Rule 3.800 notion
identified two grounds for relief: (1) the plea and sentence in
Count 5, felony causing bodily injury, was ill egal because the plea
was entered and sentence inposed to a crine that was “non-exi stent”
at the time of the plea and sentencing; and (2) the habitual
of fender sentence was illegal because prior qualifying convictions
were entered and sentence inposed on the sanme date as the instant

of f ense. ld. at 6-12. The State filed a response to the Rule

éCont ai ned wi t hi n ref erenced exhi bit but no further designation
by page nunber provided.
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3.800 notion, citing to State v. Battle, 661 So. 2d 38 (Fla. 2d

DCA 1995), and argued that the statute in effect at the tine
Li bretti commtted the crime, on July 19, 1998, is the controlling
statute for purposes of punishment. Exh. 4.7 Further, the State
argued that the record refutes Petitioner’s claimthat he did not
have sequential convictions to qualify under the habitual offender
statute. In particular, the State argued that Libretti was
convicted of a felony on March 3, 1995, and was convicted of

numerous felonies on July 15, 1997. Relying on McCall v. State,

862 So. 2d 807 (Fla. 2d DCA 2004), the State argued that the
i nposition of probation in Libretti’s March 3, 1995 conviction,
qualified as a “sentence” for purposes of Florida s habitual
of fender statute. 1d.® On July 13, 2005, the post-conviction
court entered an order denying Petitioner’s Rule 3.800 notion.

Exh. 4.° In pertinent part, the court found as foll ows:

"Cont ai ned wi t hin referenced exhi bit but no further designation
by page nunber provi ded.

8The State pointed out inits reply brief that, at the tinme of
briefing, the i ssue of whether probation qualified as a “sentence”
had been certified to the Florida Suprene Court due to second
district’s MCall decision being in conflict with the fourth
district’s decision in R chardson v. State, 884 So. 2d 950 (Fla.
4t h DCA 2003). The Court recogni zes that the Fl orida Suprene Court
subsequently agreed with the second district court’s decision in
McCall and held that inposition of probation is a “sentence” for
pur poses of the habitual offender statute. State v. Richardson
915 So. 2d 86, 87-88 (Fla. 2005).

°Cont ai ned wi t hi n referenced exhi bit but no further designation
by page nunber provided.
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4.

As to Caiml, Defendant alleges that his judgnent
and sentence for Felony Causing Bodily Injury is
illegal because the Legislature anended Fla. Stat.
§ 782.051(2) to provide for the crine of attenpted
felony nurder, effective Cctober 1, 1998.
Def endant argues that the crine he pled to and was
sentenced for no |onger existed after October 1,
1998. As he entered into his plea on Novenber 9,
1998, and was sentenced on Decenber 14, 1998,
Def endant asserts that his judgnent and sentence
are illegal. However, “it is firmy established
law that the statutes in effect at the tine of
comm ssion of a crime control as to the offenses
for which the perpetrator can be convicted, as well
as the puni shnments which may be i nposed.” State v.
Smith, 547 So. 2d 613, 616 (Fla. 1998); ! see al so,
State v. Battle, 661 So. 2d 38 (Fla. 2d DCA 1995).
Thus the date Defendant entered his plea and the
date he was sentenced are irrelevant for
det ermi ni ng whet her Def endant coul d be convi ct ed of
Felony Causing Bodily Injury. As Def endant
commtted the crime on July 19, 1997, well before
the effective date of the anmendnent, Defendant has
failed to denonstrate that the crinme of Felony
Causing Bodily Injury did not exist at the rel evant
time. To the extent that Defendant may be arguing
that the wunderlying facts of his case do not
support a conviction for Felony Causing Bodily
Injury, such a claimis an attack on his conviction
rather than his sentence and i s not cognizable in a
Rul e 3.800(a) notion. See Shortridge v. State, 884
So. 2d 321 (Fla. 2d DCA 2004); State v. WIIians,
854 So. 2d 215 (Fla. Ist DCA 2003). As such,
Def endant has failed to denonstrate an entitl enent
torelief on daiml.

As to Claim |11, Defendant clains that he was
sentenced for violating probation (VOP) in Case
Numbers 96-2091, 96-2105, 96-2106, 96-2305 and
96- 2306, hereinafter “the 1996 cases,” as part of
the sanme proceeding during which those cases were
used as one of the prior offenses used to
habitualize him on Count V in Case Nunber
97- 1567CFA. Rel ying on Richardson v. State, 884

10\al des v.

statutory provision in State v. Smth superceded by statute,

88-131,

section 7, Laws of Florida).
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So. 2d 950 (Fla. 4th DCA 2003), Defendant asserts
that his original sentences to probation in the
1996 cases cannot be used as a prior conviction to
habitualize him and, as [sic] sentenced inposed
during the sanme proceeding do not neet the
sequential conviction requirement, the prison
sentences inposed, in the 1996 cases for VOP on
Decenber 14, 1998 could not be used to habitualize
him As to his claim that the use of his VOP
sentences in the 1996 cases viol ates the sequenti al
conviction requirenent, the record reflects that
the State used the underlying convictions in the
1996 cases rendered July 15, 1997, to habitualize
Def endant, not the VOP sentences. See page 4 of
the transcript of the Decenber 14, 1998 sentencing
hearing, the relevant portions of which are
attached hereto. Regarding Defendant’s reliance
upon Richardson, as Defendant points out in his
motion, the Second District Court of Appeal’s
holding in McCall v. State, 862 So. 2d 807 (Fla. 2d
DCA 2003), conflicts with Richardson. In McCall
the Court held that a sentence of probation
qualifies as a sentence for purposes of Fla. Stat.
§ 775.084. 1d. As the State correctly points out,
this Court is bound by the holding in MCall.
Therefore, Defendant has failed to denonstrate an
entitlenent to relief.

Id. at pp. 2-4 of July 13, 2005 Order. Petitioner’s notion for
reheari ng was deni ed on August 5, 2005.

On August 29, 2005, Libretti filed a Notice of Appeal of the
July 13, 2005 order denying his Rule 3.800 notion, and the August
5, 2005 order denying his notion for rehearing. Exh. 4.1
Respondent states that, pursuant to Florida Rule Appellate
Procedure 9.141(b)(2), no briefs were filed in connectionwith this
appeal due to the summary denial of the notions. Response at 8.

On January 26, 2006, the appellate court per curiam affirmed the

uContained wthin referenced exhibit but no further
desi gnation by page nunber provided.
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post -conviction court’s denial of Petitioner’s Rule 3.800 notion.

Libretti v. State, 922 So. 2d 206 (Fla. 2d DCA 2006). Mandat e

i ssued February 15, 2006.
1.

Petitioner filed the underlying Petition on May 31, 2006, and
submtted his pleading setting forth the fourth ground for relief
on May 10, 2008 (Doc. #19). The Antiterrorismand Effective Death
Penalty Act of 1996 (AEDPA), Pub. L. No. 104-132, 110 Stat. 1214

(1996), governs this action. Abdul-Kabir v. Quarterman, 127 S. C.

1654, 1664 (2007); Penry v. Johnson, 532 U S. 782, 792 (2001).

Under the AEDPA, the standard of review is greatly circunscribed

and highly deferential to the state courts. Stewart v. Sec’'y,

Dep’t of Corr., 476 F.3d 1193, 1208 (11th Cr. 2007)(citation

omtted). The AEDPA altered the federal court’s role in review ng
state prisoner applications in order to “prevent federal habeas
‘retrials’ and to ensure that state-court convictions are given

effect to the extent possible under law.” Bell v. Cone, 535 U S

685, 693 (2002)(citing Wllianms v. Taylor, 529 U S 362, 403-404

(2000)). The following legal principles apply to this case.

A.  Exhaustion

If a ground asserted by a petitioner warrants review by a
federal court under 8§ 2254, the petitioner nust have first afforded
the state courts an initial opportunity to address any federa

I ssues. 28 U.S.C. 8§ 2254(b)(1)(A. This 1inposes a “total
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exhaustion” requirenent in which all the federal issues nust have

first been presented to the state courts. Rhi nes v. Weber, 544

US 269, 274 (2005). “In other words, the state prisoner nust
give the state courts an opportunity to act on his cl ains before he
presents those clains to a federal court in a habeas petition.”

O Sullivan v. Boerckel, 526 U S. 838, 842 (1999). See also

Hender son v. Canpbell, 353 F.3d 880, 891 (11th Cr. 2003) (“Astate

pri soner seeking federal habeas relief cannot raise a federal
constitutional claim in federal court unless he first properly

raised the issue in the state courts.”)(quoting Judd v. Haley, 250

F.3d 1308, 1313 (11th Gir. 2001)); Duncan v. Henry, 513 U S. 364,

365 (1995) (“exhaustion of state renedies requires that petitioners
‘fairly present federal clains to the state courts in order to give
the State the opportunity to pass upon and correct alleged
violations of its prisoners’ federal rights'”).

A petitioner must present the sane claimto the state court
that he now requests the federal court to consider. McNair v,
Canmpbel |, 416 F.3d 1291, 1302 (11th G r. 2005)(citations omtted);

Kelly v. Sec’'y for the Dep’t of Corr., 377 F. 3d 1317, 1343-44

(11th Gr. 2004). Thus, the exhaustion requirenent is not
satisfied if the clains raised before the state court were not

raised in ternms of federal |aw. Gray v. Netherland, 518 U. S. 152,

162-63 (1996); Jinenez v. Fla. Dep’'t of Corr., 481 F.3d 1337, 1342

(11th Gr. 2007). Wth regard to clains of ineffectiveness of
trial counsel, a petitioner nust have presented those clains to the
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state court “‘such that a reasonabl e reader woul d under st and each
claims particular |egal basis and specific factual foundation.’”

Qgle v. Johnson, 488 F. 3d 1364, 1368 (11th Cr. 2007)(citing

McNair v. Canpbell, 416 F.3d 1291, 1302 (11th Gir. 2005)).

If a petitioner fails to exhaust a claim the court may
dism ss the petition wthout prejudice to permt exhaustion, if

appropri ate. Pliler v. Ford, 542 U S. 225, 227 (2004); Rose v.

Lundy, 455 U. S. 509, 519-20 (1982). Alternatively, the court has
the discretion to grant *“a stay and abeyance to allow the
petitioner to exhaust the unexhausted claim” Qgle, 488 F.3d at
1370 (citations omtted). However, “when it is obvious that the
unexhausted cl ains woul d be procedurally barred in state court due
to a state-law procedural default, [the courts] can forego the
needl ess ‘judicial ping-pong’ and just treat those clains now
barred by state law as no basis for federal habeas relief.”
Snowden, 135 F.3d at 736 (citations omtted).

B. Procedural Default

“A claim is procedurally defaulted if it has not been
exhausted in state court and would now be barred under state

procedural rules.” Mze v. Hall, 532 F.3d 1184, 1190 (11th Gr.

2008). A procedural default for failing to exhaust state court
remedies will only be excused in two narrow circunstances. First,
a petitioner may obtain federal habeas review of a procedurally
defaulted claimif he shows both “cause” for the default and actual

“prejudice” resulting fromthe asserted error. House v. Bell, 547
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U S 518, 536-37 (2006); Mze, 532 F.3d at 1190. Second, under
exceptional circunstances, a petitioner nay obtain federal habeas
review of a procedurally defaulted claim even w thout a show ng of
cause and prejudice, if such review is necessary to correct a
fundanmental m scarriage of justice. House, 547 U.S. at 536;
Edwards, 529 U.S. at 451; Henderson, 353 F.3d at 892.
[T,

This Court has carefully reviewed the record and, for the
reasons set forth below, concludes no evidentiary proceedings are
required in this Court for purposes of ruling on the four G ounds

raised in the Petition. Schriro v. Landrigan, 550 U. S. 465, 127 S

Ct. 1933, 1939-40 (2007). Petitioner does not proffer any evidence

that would require an evidentiary hearing, Chandler v. MDonough,

471 F.3d 1360 (1lith Gr. 2006), and the Court finds that the
pertinent facts of the case are fully developed in the record

before the Court. Schriro, 127 S. &. at 1940; Turner v. Crosby,

339 F.3d 1247, 1275 (11th Gr. 2003), cert. denied, 541 U S 1034

(2004). Consequently, the Court wll address the four grounds
identified by Petitioner.

G ound Four

Respondent concedes that the Petition was tinely filed,
Response at 4, n.2, but submts that Petitioner’s fourth ground for
relief is untinely. Response to Amended Petition. The Court

agr ees.
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The statute of I|imtations that governs the filing of
Petitioner’'s Petition and Anended Petition is set forth at 28
US C 8§ 2244(d), which provides in relevant part as follows:

(1) A l-year period of limtation shall apply to an

application for a wit of habeas corpus by a person in

custody pursuant to the judgnment of a State court. The
l[imtation period shall run fromthe |atest of -
(A) the date on which the judgnent becane
final by the conclusion of direct review or
the expiration of the tinme for seeking such
revi ew
28 U.S.C. 8§ 2244(d). Here, Petitioner’s state conviction was final
on the March 18, 2005 (ninety days after the appellate court
affirmed the entry of the re-sentencing and judgnent). See Rules
of the Suprene Court of the United States, Rule 13.3.'? See al so

Chafers v. Sec’'y Fla. Dep’'t of Corr., 468 F.3d 1273, 1275 (1l1th

Cr. 2006). Due to Petitioner’s collateral filings, which tolled
the running of the federal limtations period until mandate issued
on the denial of Petitioner’s Rule 3.800 notion, the one-year
federal Iimtations period did not actually commence until February
15, 2006. Consequently, on May 9, 2006, when Petitioner filed his
original 8§ 2254 Petition (Doc. #1), the federal limtations period
had run for only 82 days.

However, it was not until My 19, 2008, that Petitioner’s

fourth claimfor relief was first raised in his pleading attached

2 United States Suprene Court Rule 13.3 states, in pertinent
part, that “[t]he tine to file a petition for a wit of certiorari
runs fromthe date of entry of the judgnment or order sought to be
reviewed, and not fromthe issuance date of the nmandate[.]”
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to his Motion for Leave to Fil e Anended Conpl ai nt (Doc. #19). This
was well after the federal |imtations period expired, and, unless
it relates back to the original Petition,* is untimely.? See Fed.
R Gv. P. 15(c).

Respondent submts that this new ground for relief does not
relate back to the other grounds for relief identified in the
Petition. Response to Anended Petition at 4. Petitioner asserts
that the newy “amended claim of the mssing transcript”

“goes to the soul and entire substance of [the] Petition. . . .7
Reply to Respondent’s Amended Response at 7.

In pertinent part, Fed. R Cv. P. 15(c)(2) provides that
“[al]n amendnent to a pleading relates back to the date of the
original pleading when . . . the anmendnent asserts a claim.

t hat arose out of the conduct, transaction, or occurrence set out-
or attenpted to be set out-in the original pleading.” The terns
“conduct, transaction, or occurrence” are to be narrowy construed
and are not synonymous with “trial, conviction, or sentence.” See

Mayl e v. Felix, 545 U S. 644, 660-664 (2005). 1In other words, the

fact that a claimrel ates back to a petitioner’s trial, conviction,

BHabeas Corpus Rule 11 permts application of the Federa
Rul es of G vil Procedure to habeas proceedings “to the extent that
the are not inconsistent with any statutory provisions or [the
habeas] rules.” See also Fed. R GCv. P. 81(a)(4). Habeas
petitions “may be anended or suppl enented as provided in the rules
of procedure applicable to civil actions.” 28 U S.C. § 2242.

“The filing of Petitioner’s initial Petition does not toll the
one-year |imtation period. Duncan v. Wal ker, 533 U. S. 167, 172
(2001).
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or sentence is not determ native of whether the relation back

doctrine is satisfied. Davenport v. United States, 217 F.3d 1341,

1344 (11th Cr. 2000). Rather, the test for determ ning whether a
new cl ai mrel ates back to an original claimis whether the claimis
“tied to a comon core of operative facts.” Myle, 545 U S at
664. This is consistent with the factual specificity requirenent
set forth in Habeas Corpus Rule 2(c), which apprises petitioners
that “[t]he petition must . . . specify all the grounds for relief

[and] state the facts supporting each ground.” See also
Mayl e, 545 U. S. at 661. Thus, relation back is only appropriate
“when the clains added by anendnent arise fromthe sane core facts
as the tinely filed clains, and not when t he new cl ai ns depend upon
events separate in ‘both tinme and type’ fromthe originally raised

epi sodes.” 1d. at 658 (quoting United States v. Craycraft, 167

F.3d 451, 457 (8th Gr. 1999); accord Davenport v. United States,

217 F.3d at 1344 (rejecting a generalized application of the
relation back doctrine and expressly adopting the factually

specific test set forth in Craycraft, 1d.)). Rule 15(c)(2) is “to

be used for arelatively narrow purpose” and is not intended “to be
so broad to all ow an anended pleading to add an entirely new cl ai m

based on a different set of facts.” Farris v. United States, 333

F.3d 1211, 1215 (11th Gr. 2003).

Petitioner’s newly raised claim concerning the mssing re-
sentencing transcript is wholly unrelated to the other three clains
raised in the original Petition. It is renoved in tinme, and
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unquestionably raises a different type of clai mthan those advanced
inthe original Petition. |In ground one, Petitioner challenges the
el ements necessary for a conviction of felony causing bodily
injury. Inground two, Petitioner faults trial counsel for failing
to advise himthat the elenents to support a conviction of felony
causing bodily injury was not supported by the evidence due to the
death of the victim 1In ground three, Petitioner incorporates his
first two clainms and contends that the re-sentencing court vacated
the wong count. Petitioner’s added fourth ground for relief stens
fromthe lack of a transcript of the re-sentencing resulting in an
inability to obtain neaningful appellate review of the new
sentence. Consequently, the Court finds that this clai mdoes not
relate back to any of the clains advanced by Petitioner in his
original Petition. Thus, the Court will dism ss the newy added
fourth ground as tine barred.

Additionally, the Court does not find any justifiable reason
to apply the doctrine of equitable tolling to the fourth claimfor
relief. Equitable tolling is appropriate only where a petitioner
establ i shes both extraordinary circunstances that are both beyond

his control and due diligence. Diaz v. Sec’y for Dep't of Corr.

362 F.3d 698, 702 (11th Gr. 2004). The Eleventh Circuit has
continued to enphasize that “IelJquitable tolling is an
extraordi nary renedy t hat nust be applied sparingly” for “[a] truly

extrene case.” Holland v. Florida, 539 F.3d 1334, 1338 (11th G

2008) . Here, Petitioner fails to denonstrate due diligence or
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explain why he failed to raise this additional ground in his
initial Petition. Cearly Petitioner was aware of the potenti al
cl ai m because appell ate counsel raised it on direct appeal after
Li bretti’s re-sentencing.

G ound Two

As to the remaining three grounds raised in the original
Petition, the Court concludes that ground two has not been
exhausted. Although Petitioner raised an ineffective assistance of
trial counsel claimin his Rule 3.850 notion, Petitioner did not
appeal the post-conviction court’s summary denial of this claim
As noted earlier, the post-conviction court granted the Rule 3.850
motion to the extent that it found the of fenses of felony causing
bodily injury and third degree nurder constituted doubl e jeopardy,
but otherw se the court “summarily denied” Petitioner’s Rule 3.850
not i on. Exh. 3 at 67. Petitioner did not appeal the summary
deni al of the other grounds he identified in his Rule 3.850 notion.
I nstead, after re-sentencing, Petitioner filed a direct appeal
challenging the re-sentencing court’s ruling to keep intact the
first degree felony and vacate the lesser felony of third degree
mur der due to the doubl e jeopardy violation. Petitioner never gave
the Florida appellate court the opportunity to review the trial
court’s ineffective assistance of counsel ruling.

In Florida, exhaustion of a Rule 3.850 claim includes an

appeal fromits denial. See Martin v. Sec’'y Dep’'t of Corr., No.

6: 05- cv- 1815, 2008 W 2490447 *10 (M D. Fla. June 19, 2008)(citing
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Leonard v. Wainwight, 601 F.2d 807, 808 (5th G r. 1979)(finding

that exhaustion requires not only the filing of a Rule 3.850
notion'® but also an appeal of its denial)). Petitioner does not
deny that he did not fully exhaust this issue. Petition at 10.
Petitioner explains that “court appoi nted counsel failed to raise
the issue.” 1d.

Wiile Petitioner suggests that appellate counsel was
constitutionally ineffective for failing to raise these issues on
appeal, such a claimdoes not constitute cause here. Petitioner
raised this issue in his Rule 3.850 notion, not on direct appeal.
The Supreme Court has held that “[t]here is no constitutional right
to an attorney in state post-conviction proceedings,” and

“[c]onsequently, a petitioner cannot <claim constitutionally

i neffective assi stance of counsel in such proceedings.” Col enman v.
Thonmpson, 501 U.S. 722, 753-54 (1991). “A petitioner cannot

establish constitutionally ineffective assistance of counsel in
state post - convi cti on pr oceedi ngs because t here IS no
constitutional right to an attorney in such proceedings.” Jinenez

V. Sec’y Dep’'t of Corr., 481 F.3d 1337, 1344 (11th Gr. 2007). See

also Mze v. Hall, 532 F.3d at 1191 (stating “[b]ecause a

petitioner has no right to counsel during state collateral review,

even grossly ineffective assi stance at the collateral review stage,

5l n Bonner v. Gty of Prichard, 661 F.2d 1206, 1209 (11th G r.
1981) (en banc) the Eleventh Crcuit adopted as bindi ng precedent
all the decisions of the fornmer Fifth Crcuit handed down prior to
the cl ose of business on Septenber 30, 1981.
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or no assistance at all, does not constitute cause to excuse a
procedural default.”). Moreover, constitutionally ineffective
assi stance of counsel can constitute cause only if that claimis

not itself procedurally defaulted. Edwards v. Carpenter, 529 U. S.

446, 451-52 (2000). Here, Petitioner did raise a claim of
i neffective assistance of appell ate counsel bel ow.

Based on the foregoing, the Court finds that Petitioner does
not denonstrate cause for this default and actual prejudice; or, a
fundanmental m scarriage of justice. Consequently, the Court wll
di sm ss ground two as unexhausted and procedurally barred.

G ounds One and Three

Habeas relief does not lie for clains of violation of state
law. * Moreover, a state’s interpretation of its own |laws or rules
provi des no federal habeas relief because no question of a federal
constitutional question if involved. “State courts are the
ultimate expositors of their own states’ |aws, and federal courts
entertaining petitions for wits of habeas corpus are bound by the
construction placed on a State’s crimnal statutes by the court of

that State . . . .” Mndiola v. Estelle, 635 F.2d 487, 489 (5th

Cr. Unit A 1981).

1¥The argunents advanced in the collateral notions and
responses, as well as the post-conviction court’s reasoni ng denyi ng
relief rely exclusively on the interpretation of Florida |aw and
the legislative intent behind the statute. Further, the Florida
Constitution provides that “[r]epeal or anmendnent of a crimnal
statute shall not affect prosecution or punishnment for any crine
previously commtted.” Article 10, 8 9, Florida Constitution.
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Review of the record denonstrates that Petitioner did not
exhaust the newy franmed constitutional dinension of grounds one
and three. While Petitioner actively pursued sone form of these
two grounds to the State courts on direct appeal and in his Rule
3.800 notion, he raised these clains in ternms of a violation of
State law only, addressing his substantive argunents only to
Florida | aw. The purpose of the exhaustion requirenment is “to
afford the state courts a neaningful opportunity to consider
al l egations of legal error without the interference of the federal

judiciary.” Vasquez v. Hillery, 474 U S. 254, 257 (1986). The

Suprene Court has strictly construed the exhaustion requirenent,
noting that “if a habeas petitioner wishes to claim that an
evidentiary ruling at a state court trial denied hi mdue process of
| aw guaranteed by the Fourteenth Amendnent, he nust say so, not

only in federal, but in state court.” Duncan v. Henry, 513 U S.

364, 365-66 (1995). Libretti made no such statenment in his State
filings.

A federal petitioner “does not ‘fairly present’ a claimto a
state court if that court nust read beyond a petition or a brief
(or a simlar docunent) that does not alert it to the presence of

a federal claim. . . .” Baldwin v. Reese, 541 U. S. 27, 32 (2004).

Here, Petitioner did not “alert the [Florida] court to the all eged

federal nature of his clainfs].” Cook v. MNeil, 266 Fed. Appx.

843, 845 (11th Cr. 2008) (quoting Baldwi n v. Reese, 541 U. S. 27, 33

(2004)) . By not raising the constitutional dinmension of these
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clainms, if any, to the State court, Libretti deprived the State
courts of a “full opportunity to resolve any constitutional issue
by i nvoking one conplete round of the State’s established review

process.” (O Sullivan v. Boerckel, 526 U.S. 838, 845 (1999). Nor

does Petitioner denonstrate cause for this default and actual
prejudice; or, a fundanental m scarriage of justice. Consequently,
the Court will dismss grounds one and three as unexhausted and
procedurally barred, and in the alternative as failing to raise a
federal question.

Accordingly, it is now

ORDERED:

1. Petitioner’s Petition (Doc. #1) and Anended Petition
(Doc. #28) for Wit of Habeas Corpus, deened to include ground four
set forth in the pleading attached to Petitioner Mtion to Arend
(Doc. #19), are DI SM SSED for the reasons set forth above.

2. The derk of the Court shall enter judgnent accordingly
and close the file.

DONE AND ORDERED in Fort Myers, Florida, on this 25th  day

5

of August, 2009. ,  9
|£-’,'

¥ &AL

JOHN E. STEELE
United States District Judge

SA: hnk
Copies: Al Parties of Record
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