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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI SI ON
JEREMY GRANT,
Petiti oner,
VS. Case No. 2: 06-cv- 250- Ft M 29DNF
SECRETARY, DOC

Respondent .

CPI Nl ON AND ORDER

l.

Petitioner Jereny Gant (hereinafter “Petitioner” or “Gant”),
who is proceeding pro se, initiated this action by filing a
Petition for Wit of Habeas Corpus and supporting Menorandum of Law
(Docs. #1, Petition; #2, Menpb) pursuant to 28 U S.C. 8§ 2254 on
April 21, 2006.' Petitioner challenges his state court judgnment of
conviction of Throwng a Deadly Mssile entered in the Twentieth
Judicial Grcuit Court, Lee County, Florida. Petition at 1. In
conpliance with this Court’s Order, Respondent filed a Response
(Doc. #17; Response), submtting nunmerous exhibits, including the
post-conviction nmotions filed by Petitioner and the transcripts
fromPetitioner’'s state court proceedi ngs. See Doc. #17;, Exhs. 1-

32. Petitioner filed a Reply to the Response (Doc. #23, Reply) and

The Court “applies the mailbox rule and refer[s] to the date
[ petitioner] signed his notions or petitions and submtted themto
prison authorities.” Craner v. Sec'y Dep’'t of Corr., 461 F.3d
1380, 1381 n.1 (11th Cr. 2006). In this case, Petitioner signed
hi s habeas on April 21, 2006. The Petition was filed on May 18,
2006.
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one duplicative exhibit (Doc. #23-2) consisting of an order, dated
June 16, 2005, fromthe appellate court. This matter is ripe for
revi ew

.

Petitioner was charged by Information wth one count of
Throwing a Deadly Mssile into a vehicle, pursuant to Florida
Statute 8 790.19. Exh. 10 at 1. Petitioner proceeded to a jury
trial on April 23-24, 2002, Exh. 1, and the jury returned a guilty
verdict. Exh. 10 at 14. |In August 2002, the trial court sentenced
Petitioner as a prison releasee reoffender to fifteen years
incarceration. |1d. at 17-18.

Petitioner, through appointed counsel, filed a direct appeal
raising two issues of trial court error in his initial brief:
whet her the trial court erred in denying the notion for mstrial
due to i nproper closing argunent, and whether the trial court erred
in sentencing Petitioner as a prison rel easee reoffender. Exh. 2.
The State filed an answer brief. Exh. 3. Appellate counsel for
Petitioner filed a Notice of Supplenental Authority. Exh. 4. The
appell ate court entered an order per curiam affirmng the tria
court. Exh. 5. Petitioner noved for rehearing, which the
appel l ate court denied. Exhs. 6, 7.

Petitioner then filed a pro se notion for postconviction
relief pursuant to Florida Rule of Crimnal Procedure 3.850

(hereinafter “Rule 3.850 Mbtion”). Exh. 8. Petitioner raised two



grounds: (1) ineffective assistance of trial counsel for failingto
object to jury instructions; and, (2) an erroneous verdict formand
trial court error which allegedly convicted him of a crinme not
char ged. Exh. 9. The State filed a response opposing the Rule
3.850 notion. Exh. 10. Petitioner filed a reply. Exh. 11. The
post-conviction court denied Petitioner relief on both clains.
Exh. 12. Petitioner appealed the post-conviction court’s denial.
Exh. 13. The appellate court per curiam affirned the post-
conviction court’s decision. Exh. 14.

Petitioner then initiated a pro se state petition for wit of
habeas corpus before the state appellate court raising the claim
rai sed sub judice. Exh. 16. Petitioner alleged one ground of
i neffective assi stance of appellate counsel for failing to argue on
direct appeal that the trial court commtted fundanental error by
giving an inproper jury instruction. 1d. Specifically, Petitioner
alleged that the trial court commtted fundanental error by
instructing the jury on both justifiable use of force and non-
deadly force. Id. at 3. The appellate court entered an order
treating the petition for wit of habeas corpus as a petition
all eging ineffective assistance of appellate counsel and directed
the State to respond. Exh. 17. The State filed a response. Exh.
18. Petitioner filed a reply. Exh. 19. The appellate court
entered an order denying Petitioner relief onthis claim Exh. 20.

Petitioner noved for rehearing, which the appellate court deni ed.



Exh. 21. Petitioner then filed a petition before the Florida
Suprenme Court, which was dism ssed for |ack of jurisdiction. Exh.
23.

Thereafter, Petitioner filed a pro se notion to correct
illegal sentence pursuant to Florida Rule of Crimnal Procedure
3.800(a) (hereinafter “Rule 3.800 Motion”). The State filed a
response to Petitioner’s Rule 3.800(a) Mdtion in conpliance with
the postconviction court’s order. Exhs. 25, 26. The
postconviction court entered an order denying Petitioner’s notion.
Exh. 27. Petitioner appealed the order of denial, and the
appellate court per curiam affirmed the postconviction court’s
order. Exhs. 28-29, 30. Petitioner then initiated this federa
case, proceeding pro se, by filing his Petition alleging the sane
ground of ineffective assistance of appell ate counsel as raised in
his State habeas. See Petition

I11. Applicable 8§ 2254 Law

Post - AEDPA | aw governs this action. Penry v. Johnson, 532

US 782, 792 (2001); Davis v. Jones, 506 F.3d 1325, 1331, n.9

(11th Cir. 2007). The AEDPA inposes a one-year statute of
limtations on 8 2254 actions. 28 U S.C. 8§ 2244(d). Respondent
concedes that the Petition is tinely, Response at 8, and the Court
agr ees.

A federal court may entertain an application for a wit of

habeas corpus froma state prisoner who clains his custody viol ates



the “Constitution or the laws or treaties of the United States.”
28 U S.C. 8 2254(a). Questions of state law are generally
insufficient to warrant review or relief by a federal court under

8§ 2254. Estelle v. McQuire, 502 U. S. 62, 68 (1991); Carri zal es v.

Wai nwight, 699 F.2d 1053, 1055 (11th Gr. 1983); Cabberiza v.

Moore, 217 F.3d 1329, 1333 (11th Gr. 2000). CQuestions of state
law are only reviewed to determ ne whether the alleged errors

rendered “the entire trial fundamentally unfair.” Carrizales, 699

F.2d at 1055.

Where a petitioner's claimraises a federal question that was
adj udi cated on the nerits in the state courts, the federal court
must afford a high level of deference to the state court’s

deci sion. See Ferguson v. Culliver, 527 F. 3d 1144, 1146 (11th Cr.

2008). Habeas relief may not be granted with respect to a claim
adj udicated on the nerits in state court unl ess the adjudi cati on of
the claim

(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
establi shed Federal |aw, as determ ned by the Suprene
Court of the United States; or

(2) resulted in a decision that was based on an
unr easonabl e determi nation of the facts in light of the
evi dence presented in the State court proceedi ng.

28 U . S.C. 8§ 2254(d). See Brown v. Payton, 544 U S 133, 141

(2005); Price v. Vincent, 538 U S. 634, 638-39 (2003). A state

court’s summary rejection of a claim even w thout explanation

qualifies as an adjudication on the nerits which warrants



def erence. Ferguson, 527 F.3d at 1146; Wight v. Sec’y Dep't of

Corr., 278 F.3d 1245, 1253-54 (11th Cr. 2002). See al so Peopl es

v. Canpbell, 377 F.3d 1208, 1227 (11th G r. 2004), cert. denied,

545 U.S. 1142 (2005).

“Clearly established federal |aw consists of the governing
| egal principles, rather than the dicta, set forth in the decisions
of the United States Suprene Court at the tine the state court

issues its decision. Carey v. Misladin, 549 US 70, 74

(2006) (citing WIllianms v. Taylor, 529 U S. 362, 412 (2000)). In

cases where nothing in the Suprenme Court’s jurisprudence addresses
the i ssue on point or the precedent is anbi guous and gi ves no cl ear
answer to the question, it cannot be said that the state court’s
conclusion is contrary to, or constitutes an unreasonable

application of, “clearly established Federal law.” Wight v. Van

Patten, 128 S. C. 743, 747 (2008); Mtchell v. Esparza, 540 U. S.

12, 15-16 (2003).

A state court decision can be deened “contrary to” the Suprene
Court’s clearly established precedents within the nmeaning of 8§
2254(d) (1) only if: (1) the state court applies a rule that
contradicts the governing law as set forth in Suprene Court cases,
or (2) the state court confronts a set of facts that is “materially
i ndi stingui shable” fromthose in a decision of the Suprenme Court
and yet arrives at a different result. Brown, 544 U S. at 141
Mtchell, 540 U. S. at 15-16. Further, it is not mandatory for a

state court decision to cite, or even to be aware of, the rel evant



Suprene Court precedents, “so | ong as neither the reasoni ng nor the

result . . . contradicts them” Early v. Parker, 537 U S. 3, 8

(2002); Mtchell, 540 U S. at 16.

A state court decision involves an “unreasonabl e application”
of the Suprene Court’s precedents if the state court correctly
identifies the governing legal principle but applies it to the
facts of the petitioner’s case in an objectively unreasonable

manner, Brown, 544 U.S. at 134; Bottoson v. ©Mbore, 234 F.3d 526,

531 (11th Gr. 2000), cert. denied, 534 U S 956 (2001); or, “if

the state court either unreasonably extends a |l egal principle from
[ Suprene Court] precedent to a new context where it should not
apply or unreasonably refuses to extend that principle to a new
context where it should apply.” Bottoson, 234 F. 3d at 531 (quoting
Wllians, 120 S. C. at 1520). The *“unreasonabl e application”
inquiry “requires the state court decision to be nore than
incorrect or erroneous”; it must be “objectively unreasonable.”

Lockyer v. Andrade, 538 U S. 63, 75-77 (2003) (citation omtted);

Mtchell, 540 U.S. at 17-18. Dependi ng upon the | egal principle at

i ssue, there can be a range of reasonabl e applications. Yarborough

v. Alvarado, 541 U S. 652, 663-64 (2004). Thus, the state court’s

decision is not subject to federal review de novo; rather, 8§
2254(d) (1) relief is only available upon a show ng that the state
court decision neets the “objectively unreasonabl e” standard. |[d.

at 665-66.



A 8§ 2254 petitioner can also obtain relief by showing that a
state court decision “was based on an unreasonabl e determ nati on of
the facts in light of the evidence presented.” 28 U S.C 8
2254(d)(2). Were the credibility of a wtness is at issue, relief
may only be granted if it was unreasonable, in light of the
evi dence presented, for the state court to credit the testinony of

the witness in question. Rice v. Collins, 546 U S. 333, 338

(2006) . Additionally, a factual finding by a state court is
presuned to be correct and a petitioner nust rebut this
“presunption of correctness by clear and convincing evidence.” 28

U S.C. §2254(e)(1); MIler-El v. Dretke, 545 U S. 231, 240 (2005):

Henderson, 353 F.3d at 890-91. This statutory presunption of
correctness, however, “applies only to findings of fact nade by the
state court, not to m xed determ nations of |aw and fact.” ParKker

V. Head, 244 F.3d 831, 836 (11th Cir.), cert. denied, 534 U S. 1046

(2001) (citation omtted). An ineffective assistance of counsel
claim is a mxed question of law and fact; therefore, the
presunption does not apply and such clains are reviewed de novo.

Rolling v. Crosby, 438 F.3d 1296, 1299 (11th Cr.), cert. denied

sub nom Rolling v. MDonough, 126 S. C. 2943 (2006).

| V. Analysis
This Court has reviewed the record and concludes no

evidentiary proceedings are required in this Court. Schriro v.

Landrigan, 550 U. S. 465, 127 S. C. 1933, 1939-40 (2007).



Petitioner does not proffer any evidence that would require an

evidentiary hearing, Chandler v. MDonough, 471 F.3d 1360 (1l1lth

Cr. 2006), and the Court finds that the pertinent facts of the
case are fully developed in the record before the Court. Schriro,

127 S. C. at 1940; Turner v. Crosby, 339 F.3d 1247.

| neffecti ve assi stance of counsel clainms are revi ewed under

t he standards established by 28 U.S.C. § 2254(d). New and v. Hall,

527 F.3d 1162, 1183 (11th Cr. 2008). Post-AEDPA, the standard set

forth in Strickland v. Wshington, 466 U S. 668 (1984), remains

applicable to the clains of ineffective assistance of counsel

raised in this case. Newl and, 527 F.3d at 1184. In Strickl and,

t he Suprene Court established a two-part test to determ ne whet her
a convicted personis entitled to habeas relief on the grounds that
his or her counsel rendered ineffective assistance: (1) whether
counsel’s representation was deficient, i.e., “fell below an
obj ective standard of r easonabl eness” “under prevailing
prof essional norms,” which requires a show ng that “counsel nade
errors so serious that counsel was not functioning as the ‘counsel

guar anteed the defendant by the Sixth Amendnent”; and (2) whether
t he deficient performance prejudi ced the defendant, i.e., there was
a reasonable probability that, but for counsel’s unprofessiona
errors, the result of the proceeding would have been different,
whi ch “requi res show ng that counsel’s errors were so serious as to
deprive the defendant of a fair trial, a trial whose result is

reliable.” Strickland, 466 U.S. at 688. Petitioner bears a heavy

-0-



burden to “prove, by a preponderance of the evidence, that

counsel s performance was unreasonable.” Jones v. Canpbell, 436

F.3d 1285, 1293 (11th Cr. 2006), cert. denied sub nom Jones V.

Allen, 127 S. C. 619 (2006).
A court must “judge t he reasonabl eness of counsel’s conduct on
the facts of the particular case, viewed as of the tine of

counsel s conduct,” Roe v. Flores-Otega, 528 U. S. 470, 477 (2000)

(quoting Strickland, 466 U.S. at 690), applying a “highly
deferential” level of judicial scrutiny. [1d. A court nmust adhere
to a strong presunption that “counsel’s conduct falls within the

wi de range of reasonabl e prof essi onal assistance.” Strickland, 466

US at 689. An attorney is not ineffective for failing to raise

or preserve a neritless issue. Ladd v. Jones, 864 F.2d 108, 109-10

(11th Gr.), cert. denied sub nom Ladd v. Burton, 493 U S. 842

(1989); United States v. Wnfield, 960 F.2d 970, 974 (1ith Cr.

1992) (“a lawyer’s failure to preserve a neritless issue plainly
cannot prejudice a client”). “To state the obvious: the trial
| awyers, in every case, could have done sonet hi ng nore or sonet hi ng
different. So, omi ssions are inevitable. But, the issue is not
what is possible or ‘what is prudent or appropriate, but only what

is constitutionally conpelled.”” Chandler v. United States, 218

F.3d 1305, 1313 (11th Gr. 2000)(quoting Burger v. Kenp, 483 U S.

776, 794 (1987)). The Strickland standard al so applies to claim

i nvol ving ineffective assistance of appellate counsel, as all eged

-10-



in the case sub judice. Philnore v. McNeil, 575 F. 3d 1251, 1264-65

(12th G r. 2009).

Here, Petitioner argues that appellate counsel rendered
i neffective assi stance on direct appeal by failing to raise a claim
of trial court error in the jury instructions. Petition at 5.
Specifically, Petitioner submts that the trial court conmtted a
fundanental error when the court inproperly instructed the jury as
to sel f-defense by including a forcible felony instruction, thereby
effectively negating Petitioner’s ability to rely on the self-

defense claim See generally id. at 5-7.

Respondent, inter alia, points out that the appellate court
denied Petitioner’s state petitionraisingthis claim Response at
10-11. Respondent argues that the record shows the claim was
without nerit and that appellate counsel capably advocated on
Petitioner’s behalf and filed a “well-argued” brief. [1d. at 11

The record evidence presented at trial consisted of the
foll ow ng testinony, including eyew tnesses:

Tacarra Ward testified that she was i n the passenger seat
of the vehicle driven by Angel i que Mendoza. Denetria was
in the back seat, on the driver’s side. [Petitioner] was
standing on the driver’s side of the vehicle, on the
path. He had a brick in each hand. As they stopped at
the stop sign, she saw a brick go through the back
wi ndow. Angelique stopped the car, and the brick was in
the front seat. [Petitioner] cane up to the car, hol ding
anot her brick. He had words with Angelique, Angelique
rolled up her wi ndow, and she put the car in reverse and
pul l ed i nto her grandnother’s driveway. Angelique never
tried to run Petitioner over.

-11-



Angel i que Mendoza testified [Petitioner] had bricks in
bot h hi s hands, and he threw one i nto her back w ndshield
when she stopped at the stop sign. Then he cane up to
the side of the car with another brick. She put her car
inreverse and went back to her grandnot her’s house. She
did not try to run himover.

Deputy Chester Hinton testified he spoke to [Petitioner]
who admtted he threw a rock at the car. However he
initially claimed the car was going forward, trying to
run himover. Wen the officer questioned [Petitioner]
further, he changed his story and clained the car was
trying to back over him

Exh. 18 at 5-6 (enphasis in original). Petitioner did not testify

at the trial. See generally Exh. 10.?

At the conclusion of the closing argunents, the trial court

instructed the jury as foll ows:

It is a defense to the offense with which Jereny G ant
was charged if the injury to the victinms resulted from
the justifiable use of force not likely to cause death or
great bodily harm Jereny G ant would be justified in
using force not likely to cause death or great bodily
harm against the victins if the followng two facts are
proved. One, Jereny G ant nust have reasonably believed
that such conduct was necessary to defense hinself
agai nst the victim s i mm nent use of | awful force agai nst
t he defendant; and, two, the use of unlawful force by the
victi mnust have appeared to Jereny Grant ready to take
pl ace. The use of force not likely to cause death or
great bodily harmis not justifiable if you find Jereny
Grant was attenpting to commt[,] or comnmtting[,] or
escaping after the commssion of throwing a deadly
mssile[;] or [,] Jereny G ant initially provoked t he use
of force against hinself[,] unless the force asserted
toward the defendant was so great that he reasonably
bel i eved that he was i n i mm nent danger of death or great
bodi |y harm and had exhausted every reasonable neans to
escape t he danger other than using force not |ikely cause
death or great bodily harmto the victins and in good

2Exhi bit 10 contains various docunents, including an excerpt
of the closing argunents at trial, which is bates-stanped, and the
entire record of trial, which is not bates-stanped.
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faith the defendant w thdrew from physical contact with
the victinse and indicated clearly to themthat he wanted
to withdraw and stop the use of force not likely to cause
death or great bodily harm but the victinms continued or
resuned the use of that force. |In deciding whether the
def endant was justified in the use of force not likely to
cause death or great bodily harm you must judge him by
the circunstances by which he was surrounded at the tine
the force was used. The danger facing the defendant need
not have been actual. However, to justify the use of
force not likely to cause death or great bodily harnf,]
t he appearance of danger nust have been so real that a
reasonably cautious and prudent person under the sane
ci rcunst ances woul d have believed that the danger could
be avoided only through the use of that force. Based
upon appearances the defendant nust have actually
believed that the danger was real. |In considering the
issue of self-defense you may take into account the
relative physical abilities and capacities of the
defendant and the victim If in your consideration of
the i ssue of sel f-defense you have a reasonabl e doubt on
the question of whether or not the defendant was
justified in the use of force not likely to cause death
or great bodily harm you should find the defendant not
guilty. However, if fromthe evidence you are convi nced
that the defendant was not justified in the use of force
not likely to cause death or great bodily harm then you
should find himguilty if all the elenents of the charge
have been proven.

Exh. 14 at 2-3 (citing trial transcript 54-56)(enphasis in
original). There was no objection to this instruction.

| nef f ective assistance of counsel based on counsel’s failure
to challenge an incorrect jury instruction is a constitutional
claim which is cognizable in a 8§ 2254 proceeding. Alvord wv.
Wai nwright, 725 F.2d 1282, 1291 (11th Cr. 1984). Al t hough not
preserved for appeal by an objection, under Florida | aw appell ate
counsel coul d have rai sed the clai mconcerning the jury instruction
on direct appeal if the error amobunted to a fundanmental error. See

Parker v. Sec'y Dep’t of Corr., 331 F.3d 764, 772-773 (11th Gr.

-13-



2003) (ot her citations omtted)(stating that “ajury instruction can
be chal |l enged even absent a contenporaneous objection at trial if
the error was a fundanental error.”). However, “[i]t is the rare
case in which an inproper instruction will justify reversal of a
crimnal conviction when no objection has been made in trial

court.” Parker v. Sec’'y Dep’'t of Corr., 331 F.3d 764, 779 (1l1lth

Cir. 2003) (quoting Henderson v. Kibbe, 431 U S. 145, 154 (1977)).

The  postconviction court anal yzed Petitioner’s jury
instruction claimin Petitioner’s Rule 3.850 hearing and found the
claim was w thout nerit. Specifically, Petitioner claimnmed that
trial counsel rendered i neffective assistance for failing to object
when the judge read the instruction to the jury. In its order
denying Petitioner’s Rule 3.850 notion, the postconviction court
noted that Petitioner was correct in asserting that the trial court
deviated fromthe standard jury instruction because the jury was
informed that “Defendant nust have reasonably believed that his
conduct was necessary to defend hinself against the victins
i mm nent use of lawful, rather than unlawful, force.”3® Exh. 15.
Nevert hel ess, the postconviction court found the om ssion to be

i nconsequential and any resultant error to be harm ess, given the

3ln the Rule 3.850 notion, Petitioner clained trial counsel
rendered i neffective assistance by not objecting to the purported
erroneous jury instruction. See Exh. 15 at 3. Speci fically,
Petitioner alleged that the jury instruction, as read at trial, was
m sl eadi ng and confusing to the jury and virtually negated his only
defense. |d.

-14-



overall circunstances and the fact that the conplete witten
instructions were sent to the jury room for deliberations. | d.

Applying Strickland, the Rule 3.850 court denied Petitioner’s

i neffective assistance of trial counsel claim

Petitioner first raised the claim sub judice before the
appellate court by filing a state petition for wit of habeas
corpus, which the appellate court construed as a petition alleging
i neffective assistance of appellate counsel. Exhs. 16, 17. The
State filed a response brief, distinguishing a case Petitioner

relief upon, Bates v. State, 883 So. 2d 907 (Fla. 2d DCA 2004).*

Exh. 18 at 4. The State further argued that appellate counsel did
not render ineffective assistance because “[i]t would have been
futile for appellate counsel to ply reversible error based on
clains that were not supported by the evidence and not preserved at
trial.” 1d. at 9. Additionally, the State argued that counse
cannot be deened deficient for failing to raise a neritless issue.
Id. The appellate court denied Petitioner relief on the claim
Based on a review of the record, the Court finds Petitioner’s
argunent that appell ate counsel rendered i neffective assi stance by
failing to raise a claimof fundanental error where the trial court
inproperly instructed the jury as to self-defense by including

forcible felony instruction that negated the Petitioner’s ability

‘Al t hough the Bates decision was decided after Petitioner’s
j udgnment becane final, the appellate court had the opportunity to
rule on Petitioner’s claimin light of the Bates deci sion.
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torely on the self-defense claimis without nerit. The Court does
not find that the State courts’ decisions were contrary to, or an

unr easonabl e application of, Strickland. Even if this Court were

to assunme arguendo that appellate counsel rendered deficient
performance for failure to raise Petitioner’s claim on direct

appeal, Petitioner cannot establish that the outconme of the case

woul d have been different but for appellate counsel’s error, i.e.
the prejudice prong under Strickl and. The overwhel m ng record
evi dence supports Petitioner’s conviction. Consequent |y,

Petitioner is denied relief on his sole ground.

ACCORDI N&Y, it is hereby

ORDERED:

1. Petitioner’s Petition for Wit of Habeas Corpus (Doc. #1)
is DENI ED wi th prejudice.

2. The derk of Court shall: (1) termnate any pending
notions; (2) enter judgnent accordingly; and (3) close this case.

DONE AND ORDERED in Fort Myers, Florida, on this 21st day

of Septenber, 2009. .
-
JOHN E. STEELE

United States District Judge

SA: alj
Copies: Al Parties of Record

-16-



