Arroyo v. Secretary, DOC Doc. 23

UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI SI ON
JOSHUA ALVAREZ ARROYQ,
Petiti oner,

VS. Case No. 2:07-cv-105- Ft M 29SPC

SECRETARY, FLORI DA DEPARTMENT OF
CORRECTI ONS,

Respondent .

CPI Nl ON AND ORDER

|. Status

Petitioner Joshua Alvarez Arroyo (hereinafter “Petitioner” or
“Arroyo”) initiated this action by filing a pro se Petition for
Wit of Habeas Corpus (“Petition,” Doc. #2) pursuant to 28 U.S. C
8 2254 on Novenber 9, 2006.! Johnson chall enges his Septenber 5,
2001 state court judgnent of conviction for Attenpted Second Degree
Mur der and Robbery Wth a Firearmarising in the Twentieth Judi ci al
Circuit Court, Lee County, Florida (case nunber 99-127CF).
Petition at 2. The Petition raises six clains of ineffective

assi stance of trial counsel. See generally id. at 4-9.

The Petition (Doc. #2) was originally filed in the United
States District Court for the Southern District of Florida on
Novenber 15, 2006 and transferred to this Court on February 22,
2007 (Doc. #1). The Court, however, applies the “mail box rule” and
deens the Petition “filed on the date it was delivered to prison
authorities for mailing.” Alexander v. Sec’'y Dep’t of Corr., 523
F.3d 1291, 1294 n.4 (11th G r. 2008).
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I n accordance with the Court’s Order to Show Cause (Doc. #13),
Respondent filed a Response to the Petition (Doc. #17, Response)
and supporting exhibits (Exhs. 1-20), including a transcript of the
evidentiary hearing on Petitioner’s Rule 3.850 notion. Petitioner
filed a Reply to Respondent’s Response (Doc. #20, Reply). Thi s
matter is ripe for review

1. Procedural History

Arroyo was charged by Information with attenpted first degree
murder with a firearmand robbery with a firearm Exh. #20, Vol
1 at 2-3. Arroyo proceeded to trial on July 24, 2001, and was
represented at trial by Assistant Public Defender Ri chard Donnelly.
The jury returned a guilty verdict of the |esser included of fense
of attenpted second degree nurder and on the robbery with a firearm
charge. 1d., Vol. 2 at 42-43. On Septenber 5, 2001, the court
sentenced Arroyo to thirty (30) years inprisonnent on the second
degree attenpted nurder count, and life inprisonnment on the arned
robbery count, the sentences to run concurrently. 1d., Vol. 3 at
93- 100.

Arroyo, represented by appointed counsel, Janes T. Mller
pursued a direct appeal raising the foll ow ng ground:

whet her the trial court commtted fundanental error by

permtting the introduction of a videotape deposition in

lieu of trial testinony where there was no record

evi dence t hat appel | ant was present during the deposition

and there was no record waiver of appellant’s right to
confront the w tness agai nst him



Exh. 1. The State filed an answer brief. Exh. 2. Arroyo filed a
reply brief. Exh. 3. The appellate court per curiam affirned

Arroyo’s conviction and sentence on Cctober 25, 2002. Exh. 4;

Arroyo v. State, 834 So. 2d 163 (Fla. 2d DCA 2002).

On Septenber 12, 2003, Arroyo filed a pro se notion for post-
conviction relief pursuant to Rule 3.850 of the Florida Rules of
Crimnal Procedure. Exh. 6. The State filed a response wth
attachnments. Exh. 8. The post-conviction trial court sunmarily
di sm ssed grounds 8, 9(a), 9(c), and 9(d), as facially
insufficient. Exh. 9. The court granted an evidentiary hearing on
the remai ning grounds 2(b), 3, 4, 5, 6, 9, and 10.

The evidentiary hearing was held on March 22, 2004, at which
Arroyo was represented by appointed counsel John D. MIIls. Exh.
10. On June 24, 2004, the post-conviction trial court issued a
final witten order, denying the remaining grounds. Exh. 11

Arroyo appealed the denial of his Rule 3.850 notion.
Appoi nted counsel, Cark E. Green, Assistant Public Defender, filed
an Anders? brief. Exh. #12. Arroyo filled a supplenental pro se
brief raising ten clains. Exh. 13. The State filed an answer
brief, restating Arroyo’s ten clains into seven clains. Exh. 14.
Arroyo filed a reply brief. Exh. 15. On August 18, 2006, the
appellate court per curiam affirnmed the post-conviction trial

court’s denial of Petitioner’s Rule 3.850 notion. Exh. 16; Arroyo

2Anders v. California, 386 U S. 738 (1967).
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v. State, 940 So. 2d 430 (Fla. 2d DCA 2006). Arroyo filed a notion
for rehearing, which was deni ed. Exhs. 17, 18. Mandat e i ssued
Novenber 3, 2006. Exh. 19.
I11. Applicable § 2254 Law
Arroyo filed his tinmely® Petition after April 24, 1996, the
effective date of the Antiterrorismand Effective Death Penalty Act
of 1996 (AEDPA), Pub. L. No. 104-132, 110 Stat. 1214 (1996).

Consequent |y, post-AEDPA | aw governs this action. Abdul -Kabir v.

Quarterman, 127 S. C. 1654, 1664 (2007); Penry v. Johnson, 532

UsS 782, 792 (2001); Davis v. Jones, 506 F.3d 1325, 1331, n.9

(11th Gr. 2007). Under AEDPA, the standard of review®“is ‘greatly
circunscribed and highly deferential to the state courts.

Crawford v. Head, 311 F.3d 1288, 1295 (11th Cr. 2002).” Stewart

V. Sec’y Dep’'t of Corr., 476 F. 3d 1193, 1208 (11th Cr. 2007). See

al so Parker v. Sec’'y Dep’t of Corr., 331 F.3d 764 (11th G r. 2003).

AEDPA altered the federal court’s role in review ng state prisoner
applications in order to “prevent federal habeas ‘retrials’ and to
ensure that state-court convictions are given effect to the extent

possi bl e under law.” Bell v. Cone, 535 U S. 685, 693 (2002).

A. Deference to State Court Deci sion
A federal court nust afford a high | evel of deference to the

state court’s decision. See, e.q., Ferguson v. Culliver, 527 F.3d

3SThe AEDPA i nposes a one-year statute of limtations on § 2254
actions. 28 U S. C. 8§ 2244(d). Al t hough not addressed by
Respondent, the Court independently finds that the Petition was
timely filed.



1144, 1146 (11th Cir. 2008). Habeas relief may not be granted with
respect to a claimadjudicated on the nerits in state court unless
the adjudication of the claim
(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
establi shed Federal |aw, as determ ned by the Suprene
Court of the United States; or
(2) resulted in a decision that was based on an
unreasonabl e determi nation of the facts in light of the
evi dence presented in the State court proceedi ng.

28 U . S.C. 8§ 2254(d). See Brown v. Payton, 544 U S. 133, 141

(2005); Price v. Vincent, 538 U S. 634, 638-39 (2003). A state

court’s summary rejection of a claim even w thout explanation
qualifies as an adjudication on the nerits which warrants

deference. Ferguson, 527 F.3d at 1146; Wight v. Sec’'y Dep't of

Corr., 278 F.3d 1245, 1253-54 (11th Cr. 2002). See al so Peopl es

v. Canmpbell, 377 F.3d 1208, 1227 (11th Gr. 2004), cert. denied,

545 U.S. 1142 (2005).

“Clearly established federal |aw consists of the governing
| egal principles, rather than the dicta, set forth in the decisions
of the United States Suprene Court at the tine the state court

issues its decision. Carey v. Misladin, 549 US 70, 74

(2006) (citing Wllianms v. Taylor, 529 U S. 362, 412 (2000)). In

cases where nothing in the Suprene Court’s jurisprudence addresses
the i ssue on point or the precedent is anbi guous and gi ves no cl ear
answer to the question, it cannot be said that the state court’s
conclusion is contrary to, or constitutes an unreasonable

application of, “clearly established Federal law.” Wight v. Van
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Patten, 128 S. C. 743, 747 (2008); Mtchell v. Esparza, 540 U. S.

12, 15-16 (2003).

A state court decision can be deened “contrary to” the Suprene
Court’s clearly established precedents within the nmeaning of 8§
2254(d)(1) only if: (1) the state court applies a rule that
contradicts the governing law as set forth in Suprene Court cases,
or (2) the state court confronts a set of facts that is “materially
i ndi stingui shable” fromthose in a decision of the Suprene Court
and yet arrives at a different result. Brown, 544 U S. at 141
Mtchell, 540 U. S. at 15-16. Further, it is not nmandatory for a
state court decision to cite, or even to be aware of, the rel evant
Suprene Court precedents, “so | ong as neither the reasoni ng nor the

result . . . contradicts them?” Early v. Parker, 537 US. 3, 8

(2002); Mtchell, 540 U S. at 16.

A state court decision involves an “unreasonabl e application”
of the Suprenme Court’s precedents if the state court correctly
identifies the governing legal principle but applies it to the
facts of the petitioner’s case in an objectively unreasonable

manner, Brown, 544 U.S. at 134; Bottoson v. Mbore, 234 F.3d 526,

531 (11th Gr. 2000), cert. denied, 534 U S 956 (2001); or, “if

the state court either unreasonably extends a | egal principle from
[ Suprene Court] precedent to a new context where it should not
apply or unreasonably refuses to extend that principle to a new
context where it should apply.” Bottoson, 234 F.3d at 531 (quoting

Wllians, 120 S. C. at 1520). The “unreasonabl e application”



inquiry “requires the state court decision to be nore than
incorrect or erroneous”; it nust be “objectively unreasonable.”

Lockyer v. Andrade, 538 U S. 63, 75-77 (2003) (citation omtted);

Mtchell, 540 U S. at 17-18. Dependi ng upon the |legal principle at

i ssue, there can be a range of reasonabl e applications. Yarborough

v. Alvarado, 541 U S. 652, 663-64 (2004). Thus, the state court’s

decision is not subject to federal review de novo; rather, 8§
2254(d) (1) relief is only avail able upon a show ng that the state
court decision neets the “objectively unreasonable” standard. 1d.
at 665-66.

A 8§ 2254 petitioner can also obtain relief by showing that a
state court decision “was based on an unreasonabl e determ nati on of
the facts in light of the evidence presented.” 28 U S.C 8
2254(d)(2). Wiere the credibility of a wtness is at issue, relief
may only be granted if it was unreasonable, in light of the
evi dence presented, for the state court to credit the testinony of

the witness in question. Rice v. Collins, 546 U S. 333, 338

(2006) . Additionally, a factual finding by a state court is
presunred to be <correct and a petitioner nust rebut this
“presunption of correctness by clear and convi nci ng evi dence.” 28

U S.C. §2254(e)(1); MIler-El v. Dretke, 545 U S. 231, 240 (2005):

Henderson, 353 F.3d at 890-91. This statutory presunption of
correctness, however, “applies only to findings of fact nade by the
state court, not to m xed determ nations of |aw and fact.” ParKker

v. Head, 244 F.3d 831, 836 (11th Cr.), cert. denied, 534 U. S. 1046
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(2001) (citation omtted). An ineffective assistance of counsel
claim is a mxed question of law and fact; therefore, the
presunption does not apply and such clains are reviewed de novo.

Rolling v. Crosby, 438 F.3d 1296, 1299 (11th Cr.), cert. denied

sub nom Rolling v. MDonough, 126 S. Ct. 2943 (2006).

Finally, if the state court fails or declines to rule on the
merits of a particular claimraised before it, that claimfalls
outside of the scope of 8§ 2254(d)(1)’'s restrictions and the
revi ewi ng federal habeas court owes no deference to the state court

deci sion when evaluating that claim Davis v. Sec’'y Dep't of

Corr., 341 F.3d 1310, 1313 (11th Cr. 2003).
B. | neffecti ve Assi stance of Counsel

| neffecti ve assi stance of counsel clains are revi ewed under

t he standards established by 28 U . S.C. § 2254(d). Newl and v. Hall,

527 F.3d 1162, 1183 (11th Cr. 2008). Post-AEDPA, the standard set

forth in Strickland v. Wshington, 466 U S. 668 (1984), remains

applicable to the clains of ineffective assistance of counsel

raised in this case. Newl and, 527 F.3d at 1184. In Strickl and,

t he Suprene Court established a two-part test to determ ne whet her
a convicted personis entitled to habeas relief on the grounds that
his or her counsel rendered ineffective assistance: (1) whether
counsel’s representation was deficient, i.e., “fell below an
obj ective standard of r easonabl eness” “under prevailing

prof essional norms,” which requires a showi ng that “counsel nade



errors so serious that counsel was not functioning as the ‘counsel

guar anteed the defendant by the Sixth Amendnent”; and (2) whether
t he deficient performance prejudi ced the defendant, i.e., there was
a reasonable probability that, but for counsel’s unprofessiona
errors, the result of the proceeding would have been different,
whi ch “requi res show ng that counsel’s errors were so serious as to
deprive the defendant of a fair trial, a trial whose result is

reliable.” Strickland, 466 U S. at 688; see al so Bobby Van Hook,

5568 U.S. __, 130 S. C. 13, 16 (2009).

States may “inpose whatever specific rules . . . to ensure
that crimnal defendants are well represented,” but “the Federa
Constitution inposes one general requirenent: that counsel nake

obj ectively reasonabl e choices.” Bobby Van Hook, 130 S. C. at 17

(internal quotations and citations omtted). It is petitioner who
bears the heavy burden to “prove, by a preponderance of the
evi dence, that counsel’s perfornmance was unreasonable.” Jones V.

Campbel |, 436 F.3d 1285, 1293 (11th G r. 2006), cert. denied sub

nom Jones v. Allen, 127 S. . 619 (2006). A court nust “judge

the reasonabl eness of counsel’s conduct on the facts of the
particul ar case, viewed as of the tine of counsel’s conduct,” Roe

v. Flores-Otega, 528 U.S. 470, 477 (2000) (quoting Strickland, 466

US at 690), applying a “highly deferential” |evel of judicial
scrutiny. 1d. A court nust adhere to a strong presunption that
“counsel’s conduct falls within the wde range of reasonable

pr of essi onal assistance.” Strickland, 466 U S. at 689. An

-0-



attorney is not ineffective for failing to raise or preserve a

meritless issue. Ladd v. Jones, 864 F.2d 108, 109-10 (11ith GCr.),

cert. denied sub nom Ladd v. Burton, 493 U S. 842 (1989); United

States v. Wnfield, 960 F.2d 970, 974 (11th Gr. 1992) (“a |l awer’s

failure to preserve a neritless issue plainly cannot prejudice a
client”). “To state the obvious: the trial |awers, in every case,
could have done sonething nore or sonething different. So,
om ssions are inevitable. But, the issue is not what is possible
or ‘what is prudent or appropriate, but only what IS

constitutionally conpelled.”” Chandler v. United States, 218 F.3d

1305, 1313 (11th G r. 2000)(quoting Burger v. Kenp, 483 U S. 776,

794 (1987)).
I V. Findings of Fact and Concl usi ons of Law
This Court has carefully reviewed the record and, for the
reasons set forth below, concludes no evidentiary proceedings are

required in this Court. Schriro v. Landrigan, 550 U. S. 465, 127 S.

Ct. 1933, 1939-40 (2007). Petitioner does not proffer any evidence

that would require an evidentiary hearing, Chandler v. MDonough,

471 F.3d 1360 (1ith Gr. 2006), and the Court finds that the
pertinent facts of the case are fully developed in the record

before the Court. Schriro, 127 S. &. at 1940; Turner v. Crosby,

339 F.3d 1247, 1275 (11th Gr. 2003), cert. denied, 541 U S. 1034

(2004).
The Court has reviewed the full post-conviction record,

including the transcript fromthe evidentiary hearing and the tri al

-10-



transcri pt. The Court will cite to pertinent portions of the
record and transcripts, to the extent relevant in assessing the
various al |l eged i nstances of ineffectiveness of trial counsel that
are raised in the Petition and that were properly exhausted in the
state court.

In his Petition, Petitioner identifies the followng six
i nstances of ineffective assistance of trial counsel:

(1) Permtting the introduction of a video deposition in

lieu of live testinony where there was no record that

Petitioner agreed to the stipul ati on and no record wai ver

of Petitioner’s right to confront the w tness;

(2) Failing to file a notion to suppress the overly

suggestive photo identification when the photo was not

part of the evidence used in trial;

(3) Msadvising Petitioner as to the consequences of

testifying, msadvising Petitioner that he should not

testify or by failing to call Petitioner to testify;

(4) Conceding in closing argunents that Petitioner had
been arrested,;

(5) Failing to investigate and call Petitioner's alibi
W t nesses; and,

(6) Failing to investigate or interview all excul patory
W tnesses before trial.

Each of the six grounds identified above were raised by
Petitioner in his Rule 3.850 notion. The post-conviction tria
denied each of the grounds and the appellate court affirned.
Consequently, the Court wll review each <claim under the

deferenti al standard of review
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A

In his first claimfor relief, Petitioner faults counsel for
permtting the introduction of a video deposition of Anber Krabbe,
where there was no record that Petitioner agreed to waive his
rights to confront the witness, or that Petitioner agreed to the
stipulation entered into between defense counsel and the
prosecution to permt the video deposition at trial. Petition at
4-5. Petitioner was afforded an evidentiary hearing on this issue.
Exh. 10. 1In denying this claimon the nerits, the post-conviction
court found as foll ows:

6. Relying on Fla. R Cim P. 3.190(j)(3), Defendant
alleged in issue 5 of his Mtion that counsel was
ineffective for “permtting the introduction of a
vi deot ape deposition in lieu of live trial testinony
where there was no record evi dence that the Defendant was
present and there was no record wai ver of the Defendant’s
right to confront the witness against him” Accordingto
the record, after taking State’s w tness Anber Krabbe’'s
di scovery deposition in Chio in My of 1999, defense
counsel felt that she was also a critical witness for the
def ense. See attached copy of request for status
heari ng. Because Krabbe had not been cooperative with
efforts to contact her, defense counsel believed that she
woul d probably not appear at trial. See attached copy of
request for status hearing. Therefore, defense counsel
requested and was granted | eave to perpetuate Krabbe' s
testinony in case she did not appear at trial. See
attached copi es of Consolidated Mdtion for a Conti nuance
of Trial and Motion for Order to Perpetuate Testinony and
Order for a Continuance of Trial and Oder Ganting
Request to Perpetuate Testinony. Krabbe did not appear
at trial as anticipated and, therefore, her taped
testimony was played to the jury per stipulation of the
State and defense <counsel. See attached copy of
Stipulation on Video Tape of Anber Krabbe and Order.

7. Either party may apply for an order to perpetuate
testi nony. However, according to rule 3.190(j)(3),
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| f the deposition is taken on the application
of the state, the defendant and the
defendant’ s attorney shall be given reasonabl e
notice of the time and place set for the
deposition. The officer having custody of the
def endant shall be notified of the tine and
pl ace and shall produce the defendant at the
exam nation and keep the defendant in the
presence of t he W t ness during t he
exam nati on

Accordingly, the State was under no obligation in the
i nstant case to abide by the conditions set forthinrule
3.190(j)(3) because the notion to perpetuate testinony
was filed by the defense.

8. According to Hanks v. State, a defense attorney
wai ves any cl ai mof error by agreeing to the adm ssi on of
a Wwtness’'s deposition testinony and a persona

on-the-record waiver by the defendant is not required.

786 So. 2d 634 (Fla. 1st DCA 2001). Pursuant to Hanks,

counsel waived any errors by stipulating to the adm ssion
of Krabbe's taped testinony. Finally, the Court notes
that it is clear from defense counsel’s evidentiary
hearing testinony that he stipulated to the adm ssi on of
Krabbe’s testinony in order to ensure that evidence
crucial to the defense was presented to the jury.

Counsel believed that Krabbe' s testinony was critical to
challenging the victim s identification of Defendant from
the photo |ine-up provided by the police. See attached
copy of evidentiary hearing transcript, pages 17-20.

Def endant also appears to recognize that Krabbe's
testinony was necessary to challenge the victins
identification of himas the perpetrator as expressed in
issues 8 and 10 of his Motion. See attached copy of
Motion, pages 29-31. Therefore, the Court finds that
counsel’s actions were based on trial strategy, his
performance was not deficient wthin the neaning of
Strickland and issue 5 is deni ed.

The trial court correctly recognized that Strickland governs

i neffective assi stance of counsel clains. Thus, Petitioner cannot
meet the “contrary to” test set forth in 8 2254(d)(1). |Instead,
Petitioner nust denonstrate that the state court unreasonably

applied Strickland or unreasonably determned the facts in his
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case. The Court finds Petitioner has failed to carry his burden.
The record clearly reflects that the decision by defense counsel to
permt the deposition of Mss Krabbe was a matter of trial
strategy. Def ense counsel believed that M ss Krabbe, who was
Petitioner’'s ex-girlfriend and |ived in Onhio, woul d not show up for
trial. Counsel considered Mss Krabbe's testinony, that she had
mai | ed a photograph of the Petitioner “wthin a couple of days of
the incident” to the victims brother, who said he would take it to
the hospital to show the victim “very critical evidence” and
favorable to the defense “to attack the photo I.D. lineup.” Exh.
11 at 18-109.

Thus, Petitioner does not overcone the presunption that, in
light of these circunstances, defense counsel’s tactical decision

constituted sound trial strategy. Strickland, 466 U S. at 689

Because Arroyo has failed to establish the deficient performance

prong of his Strickland claim the Court need not address the

prejudi ce prong. 1d. at 697. Consequent |y, upon a thorough review
of the record and the applicable law, it is clear that Petitioner
is not entitled to relief on the basis of his first ground because
the state court’s adjudication of the claim was not contrary to
clearly established federal |law, did not involve an unreasonable
application of clearly established federal |aw, and was not based
on an unreasonable determnation of the facts in light of the
evidence presented in the state court proceedings. 28 U S.C 8
2254(d).
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B

In his second claim for relief, Petitioner contends that
counsel was ineffective for failing to file a notion to suppress
the overly suggestive photo identification when the photo was not
part of the evidence used at trial. Petition at 5-6. Petitioner
argues that counsel shoul d have asked M ss Krabbe whet her the photo
in the photo identification array was the sanme photo she gave to
the victim s brother; and, whether “the photo in the line-up [was]
the same photo that was shown to [the victinm by [his] brother.”
Id. at 6. Thus, Petitioner submts that the photo identification
by the victimwas tainted and shoul d have been suppressed. The
post-conviction trial court summarily denied this issue in its
January 30, 2004 Order. Exh. 9. In relevant part, the post-
conviction court held:

17. Defendant clains in issue 8 that his due process
rights were violated because the photo |I|ine-up
identification procedures wused in his case were
i nperm ssi bly suggestive and, accordingly, counsel was
ineffective for failing to file a notion to suppress the
identification. |In support of his claim he all eges that
the victinm s brother was i n possessi on of a phot ograph of
Def endant prior to the tine the police showed the victim
t he photo |ineup. He suggests that the victins brother
may have shown the victim his photograph before the
police showed the victim the photo I|ineup, thereby
tainting the victims identification of Defendant.

18. The Fourteenth Amendnent of the United States
Constitution is directed solely towards state action

“ISJtate action will not be found in the purely private
conduct of an individual voluntarily engaged in w thout
sonme formof active assi stance or cooperation on the part
of the state. That Anendnent erects no shield against
merely private conduct, however, discrimnatory or
wrongful .” Northside Mditors of Florida, Inc. .
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Brinkley, 282 So. 2d 617, 620 (Fla. 1973). Furthernore,
“the sane ‘state action’ requirenent applies to the due

process clause of our state constitution.” Ll oyd v.
Brendenuehl , 714 So. 2d 1154, 1156 (Fla. 5th DCA 1998).
See also, Art. |, 89, Fla. Const.

19. Under the facts all eged by Defendant, a private third
party commtted the prejudicial acts conplained of
W t hout any assi stance or cooperation on the part of the
governnment. Accordingly, a notion to suppress the photo
line-up identification on due process grounds woul d have
been denied. Because there is no probability that the
filing of a groundless notion to suppress would have
changed the outcone of the proceedings, the Court finds
t hat Defendant has failed to allege prejudice within the
meani ng of Strickland. Therefore, issue 8 is dism ssed
as facially insufficient.

Id. at 7-8.

The Court finds that the State court’s sumrary rejection of
this claimwarrants deference. The State court’s adjudication of
this claim was not contrary to clearly established federal |aw

See Lugar v. Ednondson O 1 Co., 457 U. S. 922, 936 (1982)(stating

that the Fourteenth Anendnment does not prohibit “private conduct
however discrimnatory or wongful,” unless the private individual
has becone so allied with the state as to be a state actor).
Further, Petitioner does not identify a viable factual and | egal
basis to support defense counsel filing a notion to suppress
concerning the photo identification |ineup. Thus, counsel cannot
be deenmed ineffective for failing to raise a non-neritorious

objection. Ladd v. Jones, 864 F.2d 108, 109-10 (11th Cr.), cert.

deni ed sub nom Ladd v. Burton, 493 U.S. 842 (1989). Consequently,

the Court denies ground tw as wthout nerit, finding that
Petitioner has failed to denpnstrate that the State court’'s
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adj udication of the claim was contrary to clearly established
federal law, involved an unreasonable application of «clearly
established federal Ilaw, and was based on an unreasonable
determ nation of the facts in light of the evidence presented in
the state court proceedings. 28 U S.C. 8§ 2254(d).

C.

Petitioner’s third ground for relief concerns defense
counsel’s advice concerning Petitioner testifying at trial.
Petitioner conplains that counsel: (a) msadvised himas to the
consequences of testifying; (b) m sadvised himthat he should not
testify; and, (c) failed to call himto testify. Petition at 6-7
Petitioner was afforded an evidentiary hearing on sub-claim(a) and
(b). The post-conviction court sunmmarily denied sub-claim(c) in
its January 30, 2004 Order, finding that:

Def endant admts in his Mdtion that counsel advised him

that the final decision on whether or not to testify was

his [Defendant’s] to make. He further admts that he

decided to take counsel’s advice and not testify.

Accordingly, issue 2(c) is deni ed because the Court finds

t hat defense counsel cannot be deened ineffective for

failing to call Defendant to testify after Defendant had

already informed himthat he did not want to testify.
Exh. 9 at 5. After the conclusion of the evidentiary hearing, the
post-conviction court denied sub-clains (a) and (b) on the nerits,
hol di ng as foll ows:

2. In issue 2(a) of his Mtion, Defendant alleged that

counsel was ineffective for msadvising himas to the

consequences of testifying on his own behalf. He all eged

in issue 2(b) that counsel was ineffective for advising

himnot to testify on his own behalf at trial. Defendant
cl aimed that he was told by counsel that if he testified,
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Exh.

the State could bring out the fact that he had a prior
convi ction. He argued that this advice was erroneous
because his “prior J[arrest] was dismssed” and,
therefore, was “inadm ssible by the State.” Defendant
stated in his Mtion that counsel’s m sadvi se caused him
to forego his right to testify and the jury probably
inferred fromhis silence that the charges against him
were true. At the evidentiary hearing, Defendant
testified that he informed his trial counsel of his prior
arrest and his attorney said that it would probably
affect him if he testified. See attached copy of
evidentiary hearing transcript, page 28.

3. According to counsel’s evidentiary hearing testinony,
Def endant i nfornmed himthat he had been arrested before
but was not convicted. Counsel stated that he did not
believe that it was in Defendant’s best interests to
testify at trial due to Defendant’s lack of an alibi
W t ness, poor commnd of the English |anguage, and
distinctive voice.[fnl] Defendant’s prior record was not
anong the reasons why counsel thought Defendant should
forego his right to testify. Finally, counsel stated
that he left the ultinmate decision up to Defendant as to
whet her or not he wanted to testify. See attached copy of
evidentiary hearing transcript, pages 7-10. The Court
finds that counsel’s advise as to whether Defendant
should testify on his own behalf was based on trial
strategy. The Court further finds that counsel did not
m sadvi se Def endant as to the consequences of testifying
at trial. Accordingly, issues 2(a) and 2(b) are deni ed on
the nmerits.

[fnl] Counsel explained that one of the
reasons he advised Defendant not to testify
was because the victimhad testified that the
perpetrator had a distinctive voice and
counsel believed that Defendant also had a
di stinctive voi ce.

11 at 1-2.

Here, the record reflects that, as represented by Petitioner

in his Rule 3.850 notion, defense counsel left the issue as to

whether to testify up to Arroyo. Exh. 10 at 10. Further, it is

clear that Petitioner, hinself, made the decision not to testify on
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his own behalf at trial. Petitioner admtted during the
evidentiary hearing that his attorney told him “It [sic] no good
for you to testify,” and, Arroyo “just went along wth what [his
attorney] say [sic] because [he] didn't know what to do then.” 1d.
at 28. Mreover, during trial the State court apprised Petitioner
that he had a right to testify, and Arroyo acknow edged that his
counsel advised him of his rights, but that he “decided not to
testify.” Exh. 20, Vol. VI at 545-46

During the evidentiary hearing, defense counsel acknow edged
he di scussed “the pros and cons” of Petitioner testifying with him
and expressly recalled that it was his belief that it was not in
Arroyo’s “best interests to testify,” but that it “had nothing
what soever to do with” Arroyo having or not having a prior record.
Id. at 8. Instead, counsel was concerned that Arroyo “did not have

the ability to be very convincing as to where he was at the tine

[of the crine],” “would have a difficult time understanding the
State Attorney,” and, had “a sonewhat distinctive voice.” 1d. at
9. Indeed, defense counsel maintained that the issue of whether

Arroyo had a previous conviction was never discussed in terns of
Arroyo testifying. [d.

Based upon the foregoing, ths Court finds that Petitioner is
not entitled to relief on sub-claim(a), (b) or (c), because the
State court’s decisions on these issues were not contrary to
clearly established federal |law, did not involve an unreasonable
application of clearly established federal |aw, and were not based
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on an unreasonable determnation of the facts in light of the
evidence presented in the state court proceedings. 28 U S.C. 8
2254(d).

D.

In his fourth ground for relief, Petitioner clains trial
counsel was ineffective because counsel conceded in his closing
argunent that Petitioner was previously arrested. Petitioner was
afforded an evidentiary hearing on this issue. Exh. 10. The post-
conviction court, in denying this claimon the nerits, held:

5. In issue 4, Defendant clainmed that counsel was
ineffective for disclosing his prior arrest to the jury
during closing argunents. See attached copy of trial
transcript, page 555. According to trial counsel’s
evidentiary hearing testinony, wtness Anmber Krabbe's
vi deot aped deposition testinony was presented at trial by
stipulation of the parties. Krabbe testified that she
and Def endant, her ex-boyfriend, once got into a physi cal
fight and “he went to jail for that.” See attached copy
of (trial transcript, pages 303-304, 348. According to
trial counsel’s evidentiary hearing testinony, he nade a
tactical decision to discuss Defendant’s prior arrest
during closing argunent because he felt it was an issue
t hat needed t o be addressed and di m ni shed. See attached
copy of evidentiary hearing transcript, pages 16-17.
Accordingly, the Court finds that counsel’s actions were
based on trial strategy, his perfornance was not
deficient within the meaning of Strickland v. Washi ngton
and issue 4 is denied. 466 U S. 668 (1984).

Exh. 11 at 3.

In his closing sunmati on, defense counsel, suggested that M ss
Krabbe “was probably a little mffed” that Petitioner did not “get
excited” or act crazy when she told himshe was | eaving him Exh.
20, Vol. VI at 555. In support, counsel argued that Arroyo

probably has “had enough” with her, having previously got[ten] in
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trouble once, got arrested” after he and Mss Krabbe had an
argunent. 1d. As noted above, defense counsel stated that his
reference to Petitioner’s previous “arrest” was a tactical decision
enpl oyed to “dimnish[] the potential inpact of just the fact that
[ Arroyo] was arrested.” Exh. 10 at 17. Counsel opined that he did
not think the jury would convict Arroyo “just because he had an
arrest for sonme donmestic argunment with his girlfriend.” 1d.
“Trial counsel cannot be faulted for attenpting to make the

best of a bad situation.” Stewart v. Dugger, 877 F.2d 851, 856

(11th Gr. 1989). Here, the jury had heard that Petitioner had
previously been arrested after an argunent wth his previous
girlfriend, Mss Krabbe. Counsel attenpted to downplay the arrest
and use it to explain why Petitioner was indifferent when Mss
Krabbe left him which apparently angered her. Under the
ci rcunst ances, Petitioner has not “overcone the presunption that
the chall enged action m ght be considered sound trial strategy.”
Strickland, 466 U S. at 689. Thus, the Court finds that Petitioner
has not satisfied his burden of showing that the State court’s
deci sion on this i ssue was based upon an unreasonabl e determ nati on
of the facts in light of the state court record.
E.

In his fifth ground for relief, Petitioner contends that
counsel was ineffective for failing to investigate and call
Petitioner’'s “alibi witnesses.” Petition at 8-9. |In particular,

Petitioner states that Yolanda Lane would have testified that
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Petitioner was at the apartnent and was not the one who commtted
the crine. Additionally, Petitioner avers that his two sisters
woul d have testified that he was with them at hone at the tinme of
t he offense. Petitioner also faults counsel for not hiring a
investigator to look for Ms. Lane in New York or seek “assistance
fromthe court in securing” any of these witnesses’ testinony. 1d.
Petitioner was afforded an evidentiary hearing on this issue. Exh.
10.

After considering the evidence and testinony, the post-
conviction, finding that trial counsel was not deficient, ruled as
fol |l ows:

9. According to issue 6 of Defendant’s Mdtion, counse
was ineffective for failing to investigate or cal
Yol anda Lane to testify. Def endant argued that Lane
wi tnessed the crinme and reportedly told the police that
Def endant (whom she knew personally) was not the
per petrator. Counsel testified at the evidentiary
hearing that he wanted to call Lane as a witness at trial
but he was wunable to l|ocate her. He stated that
investigative staff fromhis office | ooked for Lane for
over two years but they were unable to find her. Hi s
of fice conti nued searching for Lane even after the trial
concluded. He also stated that the police attenpted to
find Lane but were |ikew se unsuccessful. See attached
copy of evidentiary hearing transcript, pages 13-14. The
record reflects that Lane was unavailable for trial
despite counsel’s diligent attenpts to |ocate her
Accordingly, the Court finds that counsel’s performance
was not deficient within the neaning of Strickland and
i ssue 6 i s denied.

10. Defendant alleged in issue 9 that counsel was
ineffective for failing to call his two sisters, Mllie
and Ml agros Alvarez, as alibi wtnesses. Def endant
al l eged that his sisters would have testified that he was
at hone with themat the tinme of the offense. According
to counsel’s evidentiary hearing testinony, the sisters
wer e very uncooperative and woul d not speak to hi mabout
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t he case. Counsel stated that he spoke with the sisters
on the tel ephone and asked themto conme to his office to
discuss the case. Two or three separate office
appoi ntments were nmade, but the sisters never showed up
for any of them Defendant’s famly subsequently noved
wi thout notifying counsel of their new address. After
| earni ng their whereabouts, counsel went to the famly
home with an investigator to speak to them He was able
to contact one of the sisters at the home but she was
uncooperative and “clearly did not want to testify.”
Counsel al so “begged” Defendant on many occasi ons to get
his sisters to cooperate with him Counsel expl ai ned
that he did not depose or call the sisters as w tnesses
at trial because he did not know whet her they woul d have
provi ded Defendant with an alibi or what el se they m ght
testify to. See attached copy of evidentiary hearing
transcript, pages 22-24. The Court finds that counsel’s
actions were based ontrial strategy, his performance was
not deficient within the nmeaning of Strickland and i ssue
9 is denied.

The record reflects that, despite being unsuccessful, counsel
diligently attenpted to contact each of the three proposed “alibi”
wtnesses in an effort to secure their testinony on behalf of
Petitioner. Defense counsel stated that he considered Ms. Lane,
who allegedly had witnessed the crinme, his “main wtness” or
“primary witness.” Exh. 10 at 12. He testified that his office
“l ooked for [her] literally over two years.” 1d. A warrant was
issued for M. Lane’'s arrest and counsel’s investigative unit
communi cated with people in New York in an attenpt to | ocate her.
Id. In fact, counsel explained that he continued to | ook for Ms.
Lane “since the trial” but “but have never been able to find out
where she is.” [1d. Counsel also sought to discover M. Lane's

wher eabouts through di scovery of the police officers. 1d. at 14.
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Def ense counsel also testified that Petitioner’s sisters were
not cooperative so he could not ascertain what, if any, evidence
Petitioner’'s sisters could offer that would be beneficial to
Petitioner. Id. at 22-23. Counsel explained in detail the
efforts he undertook to try to get the sisters to cooperate with
him 1d. at 22-24. Because counsel “had no idea what they were
going to say,” he decided not to depose the sisters or “bring them
into the courtroom” 1d. at 24. Despite Petitioner’s insistence
that his sisters were willing to testify on his behalf at trial
neither sister appeared at the evidentiary hearing to refute
counsel’s testinony that they were uncooperative or validate
Petitioner’s claimthat they were wlling to testify at trial.

“VWhich witnesses, if any, to call, and when to call them is
the epitone of a strategic decision and it is one that [the courts]

will seldom if ever, second guess.” Waters v. Thonas, 46 F.3d

1506, 1512 (11th Cr. 1995). Further, counsel cannot be deened
ineffective for failing to persuade recalcitrant wtnesses to
testify. In light of the counsel’s actions, the Court does not
find that counsel was deficient. Consequently, the State court’s
decision on this issue was not based upon an unreasonable
determ nation of the facts in light of the state court record and
Petitioner is denied relief on this ground.
F
In his final and sixth ground for relief, Petitioner

attributes blanme to counsel for failing to investigate or interview
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all excul patory witnesses before trial. Petition at 9. Petitioner
identifies the victims brother, Neil Jones, as a potential
excul patory wi tness and contends had counsel interviewed Jones,
counsel would have learned that Jones showed the photo of the
defendant to the victim and counsel “[w] ould have established the
grounds to file a notion to suppress the tainted photo
identification” of Petitioner. Id. The post-conviction court
summarily denied Petitioner’s claimin its January 30, 2004 Order,
to the extent that it raised a Fourteenth Amendnment Due Process
i ssue, but granted Petitioner an evidentiary hearing limted as
fol |l ows:

21. Finally, in issue 10, Defendant clains that counse

was i neffective for failing to investigate and i nterview

the victims brother, Neil Jones, in order to determ ne

the date he showed the victim Defendant’s photograph.

Def endant argues that if counsel had interviewed Neil

Jones, he “woul d have known that the photo was shown to

the victim three days before [Detective] Raney showed

[the victim the photo line-up.” Defendant argues that

Neil Jones’s testinony would have (a) provided counsel

with grounds to file a notion to suppress the “tainted

photo identification” and (b) revealed that the victims
testinony on this issue was false. As previously discussed in
issue 8, a notion to suppress on due process grounds based on the
fact that Neil Jones had shown the victi ma phot ograph of Defendant
prior to the photo line-up identification would have been
unsuccessful and would not have changed the outcome of the
proceedi ngs. However, Defendant has stated a facially sufficient
claim of ineffective assistance of counsel for failing to
investigate Neil Jones in order to determ ne whether his testinony
could have challenged the conpetency and credibility of the
victims identification of Defendant. Accordingly, the Court finds
that an evidentiary hearing is necessary in order to determ ne the
merits of that portion of issue 10.

Exh. 9 at 9. Upon concl usion of the evidentiary hearing, the court
deni ed the i ssue as to whet her counsel was deficient for failing to
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investigate Jones in order to challenge the credibility of the
victims identification of Petitioner as foll ows:

11. Defendant clainmed in issue 10 of his Mtion that
counsel was ineffective for failing to investigate and
interview the victims brother, Neil Jones, in order to
determ ne the date he [Neil Jones] showed the victima
phot ograph of Defendant. Def endant argued that Neil
Jones woul d have testified that he had shown the photo to
the victim before the victim positively identified
Def endant fromthe police photographic line-up. At the
evidentiary hearing, counsel testified that he did not
think that Neil Jones was going to be helpful to the
defense and he did not see the point of providing the
prosecution with two wtnesses [the victim and Neil
Jones] who would both say that the wvictim picked
Def endant from the photographic Iline-up before his
brot her showed him Defendant’s picture. See attached
copy of evidentiary hearing transcript, pages 24-26.
Therefore, the Court finds that counsel’s actions were
based on trial strategy, his perfornance was not
deficient within the neaning of Strickland and issue 10
i s denied.

Exh. 11 at 6.

When a defendant alleges that counsel was ineffective for
failing to depose a witness, he nust specifically set forth the
harm from the alleged omssion, identifying “‘a specific
evidentiary matter to which the failure to depose w tnesses would

relate.”” Brown v. State, 846 So. 2d 1114, 1124 (Fla. 2003).

Petitioner again argues that M. Jones’ potential testinony could
have been relied upon by defense counsel in noving for suppression
of the photo identification |line-up. As addressed by the Court in
ground two above, M. Jones was not a state actor; and thus,
counsel did not have grounds to nove for suppression of the photo

identification |ine-up.
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Further, the record reveals that defense counsel intended to
rely upon Mss Krabbe' s deposition testinony to denonstrate when
she provided the victims brother, Neil Jones, with a picture of
Arroyo. Counsel acknow edged that he was aware of Neil Jones’
actions, but concluded that M. Jones woul d not have been truthful
and did not think it wise to have two people - - the victimand M.
Jones - - Dboth testify that the victim was not shown the
phot ograph, until after the victimidentified Petitioner in the
photo identification |ine up. Exh. 10 at 25. | nst ead, counsel
felt it was nore prudent to present evidence that: M ss Krabbe
provided Arroyo’s picture to M. Jones; M. Jones said he was goi ng
to visit his brother in the hospital; and, the victimidentified
Arroyo fromthe photo identification |line-up while in the hospital,
so the jury could infer that the victimis identification was
tainted. [d. at 18-20. |In fact, counsel opined:

| think the jury saw through the silliness. |  mean,

obviously, [the victim saw [the photograph]. And |

think, quite frankly, my opinion is they threw out the
identification issue. | don't think they thought that

the photo I.D. lineup was legit.

Id. at 20. Thus, it is clear fromthe record that counsel nmade an

informed tactical decision not to conduct a pretrial deposition of

M. Jones, which is generally wunchallengeable. Know es .

M r zayance, UusS _ , 129 S. C. 1411, 1420 (2009)(confirm ng

that “strategic choices made after thorough investigation of |aw
and facts relevant to plausible options are wvirtually
unchal | engeabl e” (internal quotations and citations omtted)).
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Petitioner has not shown that counsel’s decision not to further
investigate this 1issue wth M. Jones was unreasonabl e.
Strickland, 466 U. S. 691 (stating that “counsel has a duty to nake
reasonabl e investigations or to nmake a reasonabl e decision that
makes particular investigations unnecessary.”). Thus, the Court
finds that the State court’s decision on this issue was not based
upon an unreasonable determnation of the facts in light of the
state court record and denies Petitioner relief on ground six.

Based upon the foregoing, the Court wll deny the instant
Petition. Any other claimnot specifically addressed is found to
be without nmerit under the |legal principles set forth above.

Therefore, it is now

ORDERED AND ADJUDGED:

1. The Petition for Wit of Habeas Corpus (Doc. #2) is
DENI ED.

2. The Cerk of the Court shall enter judgnent accordingly;
term nate any pending notions; and close this file.

CERTI FI CATE OF APPEALABI LI TY AND
LEAVE TO APPEAL | N FORVA PAUPERI S DENI ED

| T IS FURTHER ORDERED that Petitioner is not entitled to a
certificate of appealability. A prisoner seeking a wit of habeas
corpus has no absolute entitlenment to appeal a district court's
denial of his petition. 28 U S.C. § 2253(c)(1). Rat her, a
district court nust first issue a certificate of appealability

(C. 1d. “A[COAl may issue . . . only if the applicant has
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made a substantial showing of the denial of a constitutional
right.” Id. at 8 2253(c)(2). To make such a show ng, petitioner
“must denonstrate that reasonable jurists would find the district
court's assessnent of the constitutional clains debatable or

wong,” Tennard v. Dretke, 542 U. S. 274, 282 (2004) (quoting Sl ack

v. MDaniel, 529 US. 473, 484 (2000)), or that “the issues

presented were ‘adequate to deserve encouragenent to proceed

further, " Mller-El v. Cockrell, 537 US. 322, 335-36 (2003)

(quoting Barefoot v. Estelle, 463 U S. 880, 893 n. 4 (1983))

Petitioner has not nade the requisite showng in these
ci rcunst ances.
Finally, because Petitioner is not entitled to a certificate
of appealability, he is not entitled to appeal in forma pauperis.
DONE AND ORDERED in Fort Myers, Florida, on this 26th  day
of January, 2010.

~
JOHN E. STEELE

United States District Judge

SA: hnk
Copies: Al Parties of Record
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