Cowan et alv. State of Florida, Department of Business and Professional Regulation (DBPR) et al Doc. 1159

UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI SI ON
LAWRENCE COMNAN, JR.; PATRI Cl A COMNAN
Plaintiffs,
VS. Case No. 2:07-cv-184- Ft M 29SPC
LAURA PATRI Cl A GAFFNEY, ET AL.,

Def endant s.

CPI Nl ON AND ORDER

____This matter cones before the Court on various Mdtions to
Di sm ss and/or Motions to Stri ke (Docs. ## 618, 621, 625, 627, 629,
669, 674, 675, 676, 844, 851, 853), plaintiffs’ Responses and
Affidavits (Docs. ## 630, 631, 632, 673, 677, 739, 862, 865, 869,
870, 871), as well as the Court’s review of plaintiffs’ Fina
Compl ete Edited Third Amended Verified Conplaint (Doc. #613).

l.

To satisfy the pleading requirenments of Federal Rule of Cvil
Procedure 8, a conplaint nust contain a short and pl ain statenent
showi ng an entitlenent to relief, and the statenent nust “give the
defendant fair notice of what the plaintiff’s claimis and the

grounds upon which it rests.” Swierkiewcz v. Sorema N A, 534

U S 506, 512 (2002)(citing FEp. R Cv. P. 8). See also Bell Atl.

Corp. v. Twonbly, 550 U S. 544, 555 (2007)(citations omtted);

Eri ckson v. Pardus, 551 U S. 89, 93 (2007); Dura Pharns., Inc. V.

Broudo, 544 U. S. 336, 346 (2005). In deciding a notion to dism ss,
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the Court nust accept all factual allegations in a conplaint as
true and take them in the light nost favorable to plaintiff.

Eri ckson v. Pardus, 551 U. S. 89, 93 (2007); Christopher v. Harbury,

536 U.S. 403, 406 (2002). “To survive dismssal, the conplaint’s
al | egations nust plausibly suggest that the [plaintiff] has a right
torelief, raising that possibility above a specul ative level; if
they do not, the plaintiff’s conplaint should be dismssed.” Janes

River Ins. Co. v. Gound Downh Eng’g, Inc., 540 F.3d 1270, 1274

(11th Cr. 2008) (citing Bell Atl. Corp. v. Twonbly, 550 U S. 544,

555-56 (2007)). The forner rule--that “[a] conplaint should be
dismssed only if it appears beyond doubt that the plaintiffs can
prove no set of facts which would entitle them to relief,” La

Grasta v. First Union Sec., Inc., 358 F.3d 840, 845 (11th Gr.

2004) --has been retired by Twonbly. Janes River Ins. Co., 540 F. 3d

at 1274. Thus, the Court engages in a two-step approach: “Wen
there are well-pleaded factual allegations, a court should assune
their veracity and then determ ne whether they plausibly give rise

to an entitlenent torelief.” Ashcroft v. Igbal, 129 S. C. 1937,

1950 (2009). The Court need not accept as true | egal concl usions
or nere conclusory statenents. 1d.
.
In an Opinion and Order issued on Septenber 29, 2008, the
Court dismssed wthout prejudice plaintiffs’ Second Anmended
Verified Conplaint and gave |l eave to file a Third Amended Verified

Compl aint. (Doc. #491.) The Second Anended Veri fied Conpl ai nt was
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both inordinately volum nous and indecipherable. It included
several counts that were barred by the relevant statute of
[imtations period and al so included counts that referenced both
Cvil RICO as well as Section 1983 clains. (ld. at p. 3.) Since
plaintiffs are proceeding pro se, the Court took the opportunity to
explain some of the responsibilities and obligations plaintiffs
bear as pro se parties. (ld.) The Court detailed what plaintiffs
must do in order to conformto the pleading requirenents of Fep. R
Cv. P. 8 and 10. (ld.) Further, the Court specifically demanded
that plaintiffs provide a “short, plain statenent regarding the
relief sought in distinct, nunbered paragraphs.” (1d.) The Court
al so addressed specific deficiencies in plaintiffs’ Section 1983
and Gvil RCOclains. (ld. at pp. 4-6.)

Al t hough the Court detailed what plaintiffs nust do in order
to conformto the pleading requirenents of Fep. R Cv. P. 8 and 10,
as well as give specific instructions regarding the Section 1983
and Cvil RICOclains, plaintiffs have plainly ignored the Court’s
Opinion and Oder. Plaintiffs filed a “Final Conplete Edited Third
Amended Verified Conplaint” (Conplaint) on February 25, 20009.
(Doc. #613.) This new docunent is made up of 1,200 pages,
cont ai ni ng 3, 655 paragraphs and 245 counts. Thus the Conplaint is
nei t her short nor plain. Despite what plaintiffs maintain, they
al so di sregarded the Court’s adnonition to not reference both RI CO

and Section 1983 clains in the sanme count. (See, e.g., Conplaint,



Counts 112-138.) Therefore, the Court still cannot ascertain which
all egations relate to which statutory violation. Addi tionally,
plaintiffs failed to plead any, let alone sufficient, facts that
woul d support a RICOclaim In many of the RRCOclains, plaintiffs
do not make factual allegations; they nerely recite | egal jargon.
(See, e.qg., Conplaint, Y 149, 611; Doc. #631.)

The facts that follow are from what the Court can deci pher
from various portions of the Conplaint (Doc. #613): plaintiffs
allege that Plaintiff Lawence Cowan’s signature was forged on
several permt applications. After discovering the alleged
forgeries in late 2001 and early 2002, plaintiffs reported them
Enmpl oyees of the Florida Departnment of Business and Professional
Regul ati on (FDBPR) investigated plaintiffs’ forgery allegations.
However, plaintiffs allege that the FDBPR investigation was
i nadequat e. Then, in May 2003, an adm nistrative conplaint was
filed against plaintiff Lawence Cowan for *“aiding and abetting”
the forgery of the permt applications. Plaintiffs allege that the
adm nistrative conplaint is “fictitious and falsified” and because
no hearing was granted regarding the adm nistrative conplaint,
plaintiff Lawence Cowan was deprived of his Fifth and Fourteen
Amendnent rights to due process in violation of Section 1983.

As basis for the Cvil RICO causes of action, plaintiffs
al | ege that the FDBPR enpl oyees i nvolved with the investigation and
the adm ni strative conplaint are in an “organi zed cri me connecti on”
formng “enterprises” which have commtted several different
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federal crimnal acts. Plaintiffs appear to also be asserting
Civil RICO causes of action against every other person or business
entity that had any involvenent whatsoever with any of the
al | egedl y f orged perm t appl i cations or t he fol |l ow ng
adm ni strative conplaint and alleging that they, too, are part of
several crimnal enterprises. Plaintiffs blame these crimna
enterprises for “huge | osses” in business, including that Plaintiff
Law ence Cowan failed to qualify as a contractor for a devel opnent
deal which led to Plaintiff Patricia Cowan not being considered as
the exclusive real estate agent for the sanme devel opnent project.
[T,

VWiile it is true that pro se pleadings should be liberally

construed and held to a less stringent standard than pleadings

drafted by attorneys, Trawinski v. United Techs., Carrier Corp.

313 F.3d 1295, 1297 (1ith Cr. 2002), they are neverthel ess

required to conformto procedural rules. Loren v. Sasser, 309 F.3d

1296, 1304 (11th Cr. 2002). Here, even after the Court nade those
requirenents clear, plaintiffs clearly have not conforned to the
pl eadi ng requirenents of Feb. R Cv. P. 8 and 10.

Plaintiffs have failed to neet their “obligation to provide
the grounds of [their] entitlement to relief” and instead
plaintiffs have alleged alnbst nothing “nore than |abels and
conclusions, and a formulaic recitation of the el ements of a cause
of action . . . .” Twonbly, 550 U.S. at 555. Plaintiffs section
1983 cl ai s appear to hinge on the adm nistrative conpl aint that
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was filed against them (See, e.g., Conplaint, § 147.) The filing
of the admnistrative conplaint allegedly “bought tine” for the
enterprises to “cover their tracks” and violated plaintiffs’ Fifth
and Fourteenth Anendnent Rights. 1d. Wth regards to the Cvi
RICOclainms, plaintiffs allege, in several different counts agai nst
several different defendants, that various conbinations of
defendants are part of “organized crinme connections” formng
“enterprises.” Plaintiffs then sinply list the elenents of a RI CO
cause of action w thout pleading sufficient facts. (See, e.qg.
Conpl ai nt, 9 141-144.) Since plaintiffs’ allegations “are no nore
than conclusions, [they] are not entitled to the assunption of
truth. Wiile |egal conclusions can provide the framework of a
conplaint, they nust be supported by factual allegations.”
Ashcroft, 129 S. C. at 1950.

The El eventh Circuit has held that in pro se cases, this Court
cannot dism ss a conplaint with prejudice without first giving the
plaintiff an opportunity to anmend the conplaint if a nore carefully

drafted conplaint mght state a claim See Van Taylor v. MSwain,

335 Fed. Appx. 32, 33 (11th Cr. 2009) (citations omtted). I n
this case, the plaintiffs have had a total of six chances (see
Docs. ## 1, 110, 312, 509, 514, and 613) to anend, edit, and
suppl enent their conplaint, and yet plaintiffs have still failedto
state a coherent, plausible claimon which relief may be granted.
Furthernore, the Court’s last Opinion and Oder specifically

addressed the deficiencies in plaintiffs’ Second Anended Verified
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Complaint. (Doc. #491.) Thus, it is appropriate to dismss this

case with prejudice. See Friedlander v. Nnms, 755 F.2d 810,

811-12, 813-14 (11th Cr. 1985) (concluding that dismssal wth
prejudi ce was appropriate where the district court gave “specific
and repeated warni ngs,” that the conplaint required amendnent that
went ignored by the plaintiff). The Court finds that plaintiffs
have di sregarded its earlier Opinion and Order and again failed to
meet the requirenents of Fep. R Cv. P. 8 and 10. Although a severe
sanction, dismssing the Conplaint wth prejudice is justified in
this case. |1d. at 813.

Accordingly, it is now

ORDERED:

1. Defendants’ Mdtions to Dismss (Docs. ## 618, 621, 625,
627, 629, 669, 674, 675, 676, 844, 851, 853) are GRANTED

2. Al'l remaining pending notions are DEN ED as noot.

3. The Final Conplete Edited Third Amended Conpl aint (Doc.
#613) is dismssed with prejudice. The Cerk shall enter judgnment
accordingly, termnate all deadlines as noot, and close the file.

DONE AND ORDERED at Fort Myers, Florida, this 12th  day of

5

January, 2010. ) 9
3 | @ .-f'»’.:"- / -

JOHN E. STEELE

United States District Judge
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