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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON

CRAI G RI G3 O,

Petitioner,
VS. Case No. 2:07-cv-355-FtM 29DNF
SECRETARY, Depart ment of
Corrections,

Respondent .

CPI Nl ON AND ORDER

Petitioner, Craig Ri ggi o (hereinafter “Ri ggi 0” or
“Petitioner”), initiated this action by filing a Petition for Wit
of Habeas Corpus (Doc. #1, Petition) pursuant to 28 U S.C. § 2254
on May 29, 2007! challenging the revocation of conmunity control
for his plea-based convictions arising out of the Twentieth
Judicial Grcuit, Charlotte County, Florida (case nunbers 02-165-
CF and 02-191-CF). Petitioner filed a Menorandumof Law i n Support
of his Petition (Doc. #2, Menorandunm). The Petition raises one
claimfor relief:

Whether the trial court’s denial of a continuance

violated Riggio’'s Sixth Amendnent right to counsel of

choi ce.

Petition at 5.

Al t hough the Petition (Doc. #1) was filed in the Court on My
31, 2007, the Court applies the “mailbox rule” and deens the
Petition “filed on the date it was delivered to prison authorities
for miling.” Alexander v. Sec’'y Dep’t of Corr., 523 F.3d 1291,
1294 n. 4 (11th Cr. 2008).
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Pursuant to the Court’s Show Cause Order (Doc. #7), Respondent
filed a Response to the Petition (Doc. #11, Response), and exhibits
in support thereof. See Doc. #12, Respondent’s Notice of Filing
Exhibits and Doc. #13, Appendix to Exhibits (Exhs. 1-26).
Respondent submts that Petitioner’s sole claim for relief is
unexhausted and procedurally barred. Response at 6. In the
alternative, Respondent submts that Petitioner fails to satisfy
the threshold requirenents provided in 28 U. S.C. §8 2254(d) and (e).
Response at 6.

Petitioner filed a Reply to the Response (Doc. #16, Reply),
with an exhibit. Petitioner contends that his claimis exhausted
because he raised the federal dinension of the claim on direct
appeal. Reply at 2-3. Further, Petitioner argues that the trial
court’s decision was in contravention to federal |aw because the
trial court failed to make any inquiry into the reasonabl eness of
Riggio’'s request for a continuance. |d. at 6-9.

l.

On January 29, 2003, Riggio pled no contest to child abuse
(case nunber 02-165-CF) and possession of cocaine and sale and
delivery of <cocaine (case nunber 02-191-CF) pursuant to a
negoti ated plea agreenent. Exh. 3. In accordance with the terns
of the plea agreenent, on February 10, 2003, the court sentenced
Riggioto two years community control to be foll owed by three years

probation. |d.



On Septenber 12, 2003, the circuit court issued an arrest
war rant based upon the allegation that Riggio violated the terns of
his community control. Exh. 4. On Septenber 23, 2003, Ri ggi 0 was
arrested on the violation of community control warrant. Exh. 5.
On Cctober 7, 2003, the State filed an anended affidavit of
violation of community control charging Riggio wwth the foll ow ng
violations of the conditions of his community control:

On August 13, 2003, Riggio submtted a urine specinen

bel ongi ng t o anot her person and adm tted to providing the

fal se sanple (“August 13 violation”);

On May 22, 2003, Riggio went to the Westchester Gol d Pawn

Shop and was not scheduled to be at that |ocation (“Muy

22 violation”);

On August 11, 2003, Riggio went to the Westchester Gold

Pawn Shop and was not scheduled to be at that |ocation

(“August 11 violation”); and,

On Septenber 13, 2003, Riggio was away from his approved

residence when visited by his probation officer

(“Septenber 13 violation”).

Exh. 6. Riggio, who was already being held in the Charlotte County
Jail, was served with the anended warrant on October 9, 2003. Exh.
7.

The court appoi nted Ri chard Kol ody, Assistant Public Def ender,
to represent Riggio. At a Novenmber 10, 2003 docket sounding, the
court granted the defense’s notion for a continuance, noting that
Riggio intended “to hire [his] ow attorney.” Exh. 8. The court
then scheduled Riggio’'s violation hearing for January 22, 2004.
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On January 19, 2004, R ggio filed a pro se “request” with the
court seeking a second continuance because his “[ bank] account has
been defrauded.” Exh. 9 at 1.2 Petitioner explained that “I paid
sonmeone to retain a |lawer for nme[,] and the person took ny $2200
for his personal use. | have no way of retaining a |awer unti
the bank straightens out ny account.” Id. at 2. Petitioner
requested “approx[imately] 3 weeks for the bank and detectives to
straighten out [his] account.” Id. at 1. Petitioner further
advised the court that he had selected “Pine Price” as his
attorney. I1d.

At the comencenent of January 22, 2004 hearing, the foll ow ng
exchange occurred:

THE COURT: Ckay. Bring him out. State prepared to
proceed?

MR. BURNS: State is ready, Your Honor.
THE COURT: M. Kol ody, you ready?

MR, KOLODY: No, we’'re not, Your Honor. W'’re going to
again ask the Court to continue the matter. Because he
-- again, M. Riggio is indicating he plans to retain
private counsel. It’'s our position that he has the right
to | egal counsel of his choosing. He apparently wants to
retain M. Price.

Riggio’s pro se notion was not filed in the circuit court
until January 21, 2004, but Riggio provided a copy of the notionto
prison officials on January 19, 2004, as evidenced by the date the
notion was provided to “intake” at the jail. Florida follows the
“mai | box rule”, Norvilus v. State, 23 So. 3d 1256 (Fla. 3d DCA
2009), and thus the notion is deened filed on January 19, 2004.
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THE COURT: Well, this matter has been conti nued for over

60 days for himto do that and it hasn’t happened. I

deny the request. Call your first wtness.

Exh. 10 at 5, lines 5-19. The court made no further inquiries
about defense counsel’s preparedness, nor did the court ask any
gquestions as to why Petitioner required further tine toretain M.
Price.

The State proceeded with its case and the court took judicial
notice of the files in Petitioner’s previous cases (case nunbers
02-165 and 02-191). 1d. at 5-6. The State then called R ggio’s
probation officer and the probation officer who conducted the
random drug screening on Riggio as witnesses. The defense called
Riggio as its sole witness. At the conclusion of the hearing the
trial court found Riggio not guilty of the Septenber 18 viol ation,
but guilty of the other three violations. Id. at 58-59. The court
t hen adjudicated Riggio guilty on each count in both case nunbers
02-165CF and 02-191CF, and sentenced R ggio to five years
i nprisonment for the child abuse count in case nunber 02-165CF
five years inprisonnment for the possession of cocai ne count in case
nunber 02-191CF, and fifteen years inprisonnment for the sale of
cocaine count in case nunber 02-191CF, less tinme served, the
sentences to run concurrently. [d. at 63.

Ri ggi o, represented by Special Assistant Public Defender Jean
Marie Henne, filed a direct appeal claimng that “the trial court
erred in denying M. Riggio s request for a continuance.” Exh. 13
at 10. The State filed an answer brief. Exh. 14. On February 2,
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2005, the appellate court per curiamaffirmed R ggi o’ s convictions

and sentences w thout opinion. Riggio v. State, 895 So. 2d 421

(Fla. 2d DCA 2005); Exh. 15. Riggio filed this timely?® Petition
for Wit of Habeas Corpus with this Court on May 29, 2007.
1.
Because Riggio filed his Petition after the April 24, 1996,
effective date of the Antiterrorismand Effective Death Penalty Act
of 1996 (AEDPA), this action is governed by the AEDPA. \Ward v.

Hall, 592 F.3d 1144, 1155 (11th GCr. 2010); Abdul-Kabir v.

Quarterman, 127 S. C. 1654, 1664 (2007). Under the AEDPA, the
standard of review “is ‘greatly circunscribed and highly

deferential to the state courts.” Crawford v. Head, 311 F. 3d 1288,

1295 (11th Gr. 2002).” Stewart v. Sec’'y Dep’'t of Corr., 476 F. 3d

1193, 1208 (11th Cr. 2007). The AEDPA altered the federal court’s
role inreviewng state prisoner applications in order to “prevent
federal habeas ‘retrials and to ensure that state-court

convictions are given effect to the extent possible under |aw

Bell v. Cone, 535 U.S. 685, 693 (2002).

3The Response is silent as to whether the Petition is tinely
filed. See generally Response. Nonet hel ess, the Court
i ndependently finds that the Petition is tinely filed due to
Petitioner’s other post-conviction filings, which, although
rel evant for purposes of the federal limtations period, are not
relevant to the sole ground for relief before the Court.
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A Exhaustion and Procedural Default

Respondent argues that Petitioner failed to exhaust the issue
he currently seeks to litigate in federal court, and that this
i ssue i s nowprocedural ly defaulted. Accordingly, Respondent seeks
di sm ssal of the Petition.

A federal court may only review an issue under 8 2254 if
petitioner first afforded the state courts an adequate opportunity
to address that issue. 28 U S.C. 8§ 2254(b)(1)(A).

Before seeking a federal wit of habeas corpus, a state

pri soner must exhaust avail abl e state renedies, 28 U. S. C

8§ 2254(b) (1), thereby giving the State the opportunity to

pass upon and <correct alleged violations of its

prisoners' federal rights. To provide the State with the

necessary opportunity, the prisoner nmust fairly present

his claimin each appropriate state court (including a

state suprene court with powers of discretionary review),

thereby alerting that court to the federal nature of the
claim

Baldwin v. Reese, 541 U S. 27, 29 (2004)(internal citations and

guotations omtted.) To fairly present a clai mneans that the sane
federal claimmnust be presented to the state courts with sufficient
clarity that a reasonable reader would understand its federa

under pi nnings. Picard v. Connor, 404 U. S. 270, 275 (1971); MNair

v. Canmpbell, 416 F.3d 1291, 1302 (11th Cr. 2005); Kelly v. Sec'y

Dep’'t of Corr., 377 F.3d 1317, 1343-44 (11th Cr. 2004). The

| anguage in the federal and state habeas petitions need not be

identical. Geen v. Nelson, 595 F.3d 1245, 1254 (11th G r. 2010).

“A claim is procedurally defaulted if it has not been

exhausted in state court and would now be barred under state



procedural rules.” Mze v. Hall, 532 F.3d 1184, 1190 (11th Gr.

2008). Such a procedural default wll only be excused if
Petitioner shows both *“cause” for the default and actual

“prejudice” resulting fromthe asserted error, House v. Bell, 547

U S. 518, 536-37 (2006); Mze, 532 F.3d at 1190, or exceptiona
ci rcunstances. House, 547 U.S. at 536; Edwards, 529 U. S. at 451,
Henderson, 353 F.3d at 892.

Respondent argues that Petitioner is procedurally barred
because he failed to exhaust the federal dinmension of his claimin
the State court. Response at 6. In particular, Respondent
contends that Petitioner only raised his issue “as one of abuse of
di scretion for denying Riggio’ s notion for continuance.” 1d. at 9.
Respondent states that Petitioner nmade only “one reference in the
body of the brief to the Sixth Amendnent . . . and appellant
counsel cited only state |l awregardi ng the propriety of granting or
denying a defendant’s notion for continuance for the purposes of
obtaining private counsel.” Id. The Court finds Respondent is
both legally and factually incorrect.

Petitioner’s “Appellant’s Initial Brief” to the Second
District Court of Appeals summarized his argunent as foll ows:

The trial court erred in denying M. Riggio’ s request for

a continuance to obtain private counsel to represent him

at his revocation of community control hearing. The

trial court did not make any findings that M. Riggio' s

request for a continuance was in bad faith or that the

delay was arbitrary. The Sixth Amendnent protects M.
Riggio’ s right to obtain the counsel of his own choosing,



and error in permtting him to do so constituted
prejudicial error, per se.

Exh. 13 at 10 (enphasis added). Petitioner further argued that the
trial court erred by not conducting any further inquiry as to
whet her the defense was ready to proceed with court appointed
counsel after defense counsel advised the trial court that he was
not ready to proceed and requested the continuance in order for
Petitioner to obtain private counsel. |1d.

Additionally, the body of the argunent in the “Appellant’s
Initial Brief” states “[f]Jurthernore, the U.S. Constitution, Sixth
Amendnent protects the right of a defendant to be represented by
the attorney of their choosing.” I1d. at 11. Petitioner cited

Foster v. State, 704 So.2d 169 (Fla. 4th DCA 1997) for this

proposition. Id. at 11. Foster had relied upon Weat v. U S., 486

U.S. 153 (1988) and ot her federal appell ate precedents to determ ne
that the trial court denied a crimnal defendant his Sixth
Amendnent rights by failing to permt the defendant counsel of his
choi ce. Additionally, Petitioner cited to the federal case of

Linton v. Perini, 656 F.2d 207, 209 (6th Gr. 1981) for the

proposition that a trial court cannot arbitrarily deny a client his
right to be represented by counsel of his choice. Id. at 11.
Petitioner concluded that the trial court’s failure to nmake any
findings in denying Petitioner’s request for a continuance under
the circunstances, as well as the court’s failure to inquire

whet her court appoi nted counsel was affording effective assi stance



after being advised that counsel was not ready to proceed,
constituted an abuse of the court’s discretion. Id. at 13.

The Court finds that Petitioner fairly presented the
constitutional dinensions of his federal claimto the State court.
Not only did Petitioner explicitly raise the Sixth Amendnment by
name, but he relied upon a state case and a federal case which were
predi cated solely on federal law. This is clearly sufficient. Dye

V. Hofbauer, 546 US. 1, 4 (2005); Baldwin, 541 US at

32(suggesting that alitigant coul d neet the exhaustion requirenent
by citing as part of his claim before the state appellate court
“the federal source of law on which he relies or a case deciding
such a claimon federal grounds, or by sinply labeling the claim

‘federal .””); MNair v. Canpbell, 416 F.3d 1291, 1302 (11th Gir.

2005). Thus, the Court rejects Respondent’s procedural default

argunent and will address Petitioner’s claimon the nerits.

B. Denial of Mbtion to Continue Hearing to Qobtain Counsel of Choice
Were a petitioner’s claim raises a federal question, was

exhausted, is not procedurally barred, and was adjudi cated on the

merits in the state courts, the federal court nust afford a high

| evel of deference to the state court’s decision. See, e.qg.,

Ferguson v. Culliver, 527 F. 3d 1144, 1146 (11th Cr. 2008). Habeas

relief may not be granted wth respect to a claim adjudicated on
the nerits in state court unless the adjudication of the claim

(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
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establi shed Federal |aw, as determ ned by the Suprene
Court of the United States; or

(2) resulted in a decision that was based on an
unr easonabl e determi nation of the facts in light of the
evi dence presented in the State court proceedi ng.

28 U . S.C. 8§ 2254(d). See Brown v. Payton, 544 U S. 133, 141

(2005); Price v. Vincent, 538 U S. 634, 638-39 (2003). A state

court’s summary rejection of a claim even w thout explanation
qualifies as an adjudication on the nerits which warrants
deference. Ferguson, 527 F.3d at 1146.

“Clearly established federal |law consists of the governing
| egal principles, rather than the dicta, set forth in the decisions
of the United States Suprenme Court at the tinme the state court

issues its decision. Carey v. Misladin, 549 US. 70, 74

(2006) (citing Wllianms v. Taylor, 529 U. S. 362, 412 (2000)). “[T]o

be ‘contrary to' clearly established federal |aw, the state court
must either (1) apply a rule that contradicts the governing | aw set
forth by Suprenme Court case law, or (2) reach a different result
fromthe Suprenme Court when faced with materially indistinguishable
facts.” Ward, 591 F. 3d at 1155 (internal quotations and citation

omtted); Mtchell v. Esparza, 540 U S. 12, 16 (2003). A state

court decision involves an “unreasonable application” of the
Suprene Court’s precedents if the state court correctly identifies
the governing legal principle but applies it to the facts of the
petitioner’s case in an objectively unreasonabl e manner, Brown, 544

U S. at 134; Bottoson v. More, 234 F.3d 526, 531 (11th Cr. 2000),

cert. denied, 534 U S. 956 (2001); or, “if the state court either
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unreasonably extends a legal principle from [Suprenme Court]
precedent to a new context where it should not apply or
unreasonably refuses to extend that principle to a new context
where it should apply.” Bottoson, 234 F.3d at 531 (quoting
Wllians, 120 S. C. at 1520). The “unreasonabl e application”
inquiry “requires the state court decision to be nore than
incorrect or erroneous”; it nust be “objectively unreasonable.”

Lockyer v. Andrade, 538 U S. 63, 75-77 (2003) (citation omtted);

Mtchell, 540 U. S. at 17-18; Ward, 592 F.3d at 1155.

Petitioner asserts that the trial court’s denial of his notion
for a continuance violated his Sixth Anendnment right to counsel of
choice. Petition at 5. The Sixth Amendnent provides that “[i]n
all crimnal prosecutions, the accused shall enjoy the right
to have the Assistance of Counsel for his defence.” Anmend. 6,
United States Constitution. For a defendant in a crimnal
prosecution who does not require appointed counsel, the Sixth
Amendnent includes the right to choose the attorney who wll

represent him \Weat v. United States, 486 U. S. 153, 159 (1988)).

If a defendant is wongfully deprived of counsel of choice, the
error is structural, does not require a show ng of prejudice, and

automatically requires reversal. United States v. Gonzal ez- Lopez,

548 U. S. 140, 146-51 (2005). The right to counsel of choice is not
unlimted, and the limtations include consideration of a tri al

court’s calendar. (Gonzal ez-Lopez, 548 U. S. at 146-51.
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Deni al of a continuance for purposes of retaining counsel of
choice may or may not result in a Sixth Amendnent violation. In
addressi ng due process concerns in the denial of a continuance,

Ungar v. Sarafite, 376 U S. 575(1964) st ated:

The matter of continuance is traditionally within the
di scretion of the trial judge, and it is not every deni al
of a request for nore tine that viol ates due process even
if the party fails to offer evidence or is conpelled to
def end wi t hout counsel. Contrariw se, a nyopi c i nsi stence
upon expedi tiousness in the face of a justifiable request
for delay can render the right to defend with counsel an
enpty formality. There are no mnechanical tests for
deci di ng when a denial of a continuance is so arbitrary
as to violate due process. The answer nust be found in
t he circunstances present in every case, particularly in
t he reasons presented to the trial judge at the tine the
request is denied.

I d. at 589-90. Morris v. Slappy, 461 U S. 1 (1983) addressed the

i ssue of “whether it was error for the Court of Appeals to hold
that the state trial court violated respondent’s Sixth Amendnent
right to counsel by denying respondent’s notion for a continuance
until the Deputy Public Defender initially assigned to defend him
was available.” 1d. at 3. Slappy stated:

Not every restriction on counsel's tinme or opportunity to
investigate or to consult with his client or otherwise to
prepare for trial violates a defendant's Si xth Amendnent
right to counsel. Trial judges necessarily require a
great deal of latitude in scheduling trials. Not the
| east of their problens is that of assenbling the
W t nesses, |lawers, and jurors at the sanme place at the
sane time, and this burden counsel s agai nst conti nuances
except for conpelling reasons. Consequently, broad
di scretion nmust be granted trial courts on matters of
cont i nuances; only an unreasoning and arbitrary
i nsi stence upon expeditiousness in the face of a
justifiable request for delay violates the right to the
assi stance of counsel.
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ld. at 11-12. The Eleventh G rcuit has sumrari zed the principles
fromthese cases as foll ows:

The proper exercise of the trial court’s discretion thus
requires a delicate bal ance between the defendant's ri ght
to adequate representation by counsel of his choice and
the general interest in the pronpt and efficient
adm nistration of justice. Def endants are only
guaranteed a fair or reasonabl e opportunity to sel ect the
attorney of their choice.

When deci di ng whet her a denial of a continuance i npi nged
on the defendant’s “fair and reasonabl e opportunity” to
choose counsel, review ng courts shoul d consi der a nunber
of factors, including: (1) the length of the delay; (2)
whet her t he counsel who becones unavail able for trial has
associ ates prepared to try the case; (3) whether other
conti nuances have been requested and granted; (4) the
i nconvenience to all involved in the trial; (5) whether
t he requested continuance is for alegitimte reason; and
(6) any uni que factors.

United States v. Baker, 432 F.3d 1189, 1248 (11th G r. 2005).

Applying the deferential standard of review required by both
the federal habeas standards and the review of the denial of a
nmotion for a continuance, the Court finds that the state courts’
deci sion was contrary to, and invol ved an unreasonabl e application
of, clearly established Federal |aw as determ ned by the Suprene
Court of the United States. The trial court abused its discretion
in denying Petitioner’s request for a continuance, and as a result
i nproperly denied Petitioner his right to counsel of choice.

Petitioner was requesting a short delay of only three-weeks.
Petitioner had previously requested only one continuance, and that
request was nade at the soundi ng before a hearing date had been set

for the matter. There would have been little inconvenience to
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those involved in the nmatter. The revocation proceedi ngs were
before the court sitting without a jury. Riggio's matter was the
|ast nmatter before the trial court that day, so there would have
been no disruption the State court’s other cases schedul ed for that
day. See Exh. 20 at 5, lines 1-3 (where the court remarks that “we
only have one [Riggio] left . . . ."). The State only called two
W tnesses: Petitioner’s parole officer and the parole officer who
adm ni stered an urinalysis on Petitioner. Petitioner had filed a
nmotion setting forth the circunstances underlying his need for the
continuance. Exh. 10. Further, Petitioner diligently filed his
nmotion, al beit days before the revocati on hearing, as evidenced by
the date of withdrawals from Petitioner’s Bank of Anmerica Savi ngs
St at enent . Since Petitioner was in jail, he was limted in his
ability to make the necessary arrangenents to have funds w t hdrawn
fromhis savings account. Wiile the trial court may not have been
aware of the docunent (since it was filed the day before the
heari ng, even though deened filed two days before that), the trial
court may no attenpt to determ ne the basis for the request during
the court proceeding.

Significantly, and contrary to Respondent’s assertion
appoi nted counsel said he was not ready to proceed to trial when
guestioned by the court at the comencenent of the hearing. 1d. at
5, lines 8-9. The trial court conpletely disregarded defense
counsel’s statenent that he was not ready to proceed that day.
Additionally, in denying the notion the trial court failed to
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consider or discuss any of the factors required by the Suprene
Court. Instead, the trial court sunmarily denied Petitioner’s
nmotion, noting only that Petitioner failed to retain counsel within
the sixty days previously afforded to him w thout making any
inquiry as to why counsel had not been retained.

Consequent |y, based upon the record, the Court finds that the
trial court arbitrarily insisted upon expediting Petitioner’s
revocation hearing by denying Petitioner’s notion for a
conti nuance, which constitutes an abuse of discretion. Due to the
trial court’s erroneous denial of a continuance, Petitioner was
denied his right to counsel of his choice.

ACCORDI NGLY it is hereby

ORDERED

1. Petitioner’s Petition for Wit of Habeas Corpus (Doc. #1)
i s GRANTED.

2. A wit of habeas corpus pursuant to 28 U S.C 8§ 2254 is
GRANTED and the February 2, 2004 Order entered by the Twentieth
Judicial Grcuit Court for Charlotte County, finding Craig R ggio
had wllfully, materially and substantially violated the terns and
condition of his comunity control, revoking his conmunity control,
adj udicating himguilty of the underlying charges, and sentencing
himto various terns of inprisonnment is VACATED

3. The State of Florida shall comence a new revocation

hearing for Craig Riggio within 180 days of this Opinion and O der.
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Craig Riggio s plea-based convictions for sale of cocaine, child
abuse and possession of cocaine are not affected by this Opinion
and Order.

4. The Cerk of the Court shall enter judgnment accordingly,
provide a copy of this Opinion and Order and the Judgnent to the
Clerk of the Court for the Twentieth Judicial Grcuit, Charlotte
County, and close this case.

DONE AND ORDERED in Fort Myers, Florida, on this 29th  day

of March, 2010.

) =
JOHN E. STEELE
United States District Judge

SA: hnk
Copies: Al Parties of Record
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