USA v. Real Property Located At 2676 Larmie Street, Fort Myers, Fl 33916...6 Ford F-150 Pickup Truck Doc. 70

UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON
UNI TED STATES OF AMERI CA,

Pl aintiff,

VS. Case No. 2:07-cv-403- Ft M 29SPC

REAL PROPERTY LOCATED AT 2676 LARM E
STREET, FORT MYERS, FL 33916 AND ONE
2006 FORD F-150 PI CKUP TRUCK,

Def endant .

CPI Nl ON AND ORDER

____This matter conmes before the Court on the United States’
Motion for Entry of Judgnent (Doc. #66) filed on May 21, 2009.
Marion’s Response pposing United States’ Mtion for Entry of
Judgnent (Doc. #68) was filed on June 3, 2009.

In a prior Qpinion and Order (Doc. #65), the Court granted in
part the government’s first notion for summary judgnent. The Court
found that the United States had established that the real property
| ocated at 2676 Larme Street, Fort Mers, Florida® and the 2006
Ford F-150 pickup truck (collectively the Properties) were
purchased with the proceeds of drug transactions and that |saac L.
Marion (Marion) was not an innocent owner. The Court also found

that the United States was not estopped from forfeiting the

'Due to a Scrivener’'s error, Doc. #65, p. 8, the Court
incorrectly referred to the address as “2627” Larm e Street.

Dockets.Justia.com


http://dockets.justia.com/docket/florida/flmdce/2:2007cv00403/202093/
http://docs.justia.com/cases/federal/district-courts/florida/flmdce/2:2007cv00403/202093/70/
http://dockets.justia.com/

Properties, and that Marion had no standing to assert a claimas to
the F-150 pickup truck. The Court declined to reach Mrion’s
assertion that the Excessive Fines C ause of the Ei ghth Amendnent
to the United States Constitution precluded entry of summary
judgnment in favor of the United States because neither the
government nor the Report and Recommendati on addressed this issue.
That issue is now before the Court.

The gover nnent correctly recognizes that the Eighth
Amendnent’ s Excessive Fines O ause applies to civil forfeitures,

Austin v. United States, 509 U S 602, 622 (1993), and that the

standard is  whether the forfeiture would be “grossly
di sproportional to the gravity of the offense.” 18 US. C 8§

983(g). See also United States v. Bajakajian, 524 U S. 321, 337

(1998); United States v. Browne, 505 F.3d 1229, 1281-82 (11th Cr

2007), cert. denied, 128 S. . 2962 (2008). The governnent puts

forth two arguments: First, forfeiture of crimnal proceeds can
never be deened grossly disproportional, and the Court has al ready
found that 2676 Larme was the proceeds of Mrion's drug
trafficking activities. Second, the undisputed facts in this case
establish that forfeiture of 2676 Larme would not be grossly
di sproportional to the gravity of the offense of conviction.

As the governnment asserts, the mgjority of the circuit courts
of appeal have held that forfeiture of crimnal proceeds cannot be
grossly disproportional as a matter of Ilaw, but rather is

i nherently always proportional. (Doc. #66, pp. 10-13.) In the



absence of any binding authority fromthe Eleventh Grcuit Court of
Appeals, the Court declines to rely wupon such a blanket
proposi tion.

The Eleventh Circuit recently summarized the process for
determning whether a forfeiture in a crimnal case would be
excessi ve.

Aforfeiture order violates the Excessive Fines Cl ause if
it is grossly disproportional to the gravity of a
defendant's offense. [ ] To nake this determ nation, we
principally look at three factors: (1) whether the
defendant falls into the class of persons at whom the
crimnal statute was principally directed; (2) other
penalties authorized by the legislature (or the
Sent enci ng Comm ssion); and (3) the harm caused by the
defendant. [ ] W do not take into account the inpact
the fine would have on an individual defendant. [ ] In
addition, if the value of forfeited property is within
the range of fines prescribed by Congress, a strong
presunption arises that the forfeitureis constitutional

United States v. Seher, 562 F.3d 1344, 1370 (11th Grr.

2009) (i nternal quotations and citations omtted). The Court finds
that these factors all favor a finding that forfeiture would not be
excessi ve.

I n Case No. 2: 06-cr-88-FTM 29SPC, on Novenber 13, 2006, Marion
was adj udicated guilty of two drug offenses: Count One of the
I ndi ctment (Doc. #3) charged a five-year |ong (Decenber 2000 to
Decenber 18, 2005) conspiracy to possess with intent to distribute
5 kil ogranms or nore of cocaine, a felony offense with a statutory
maxi mum penalty of a mandatory ten years to life inprisonnment and
a fine of upto $4 mllion. Count Three of the Indictnment charged
distribution of an unspecified quantity of cocaine on July 15,
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2005, a felony offense with a statutory maxi num penalty of up to
twenty years inprisonment and a fine of up to $1 million. The
conmbi ned fine range under the Sentencing CGuidelines was $17,500 to
$5 mllion.

By the tine of sentencing, the governnent and Marion agreed
that Marion had joi ned the charged conspiracy in 2002, and that his
di stribution of cocai ne begi nni ng Decenber 2000 was not as a nenber
of the charged conspiracy. (Case No. 2:06-cr-88, Doc. #135, pp. 2-
3.) Marion was held responsible for the distribution of 50 to 150
kil ograns of cocai ne at sentencing, which did not include his pre-
conspiracy cocaine distribution. (Presentence Report, 9T 17-18;
Case No. 2:06-cr-88, Doc. #135, at 6-7.) After taking into account
the “safety valve,” Marion was sentenced to concurrent 108 nonth
terms of inprisonnment, a concurrent 5 years and 3 years of
supervi sed rel ease, and no fine, and was ordered to forfeit four
real properties and two vehicles. (Case No. 2:06-cr-88, Doc. #138;
Presentence Report at 19.) The aggregate value of the property
forfeited was under $200, 000, after paid expenses. (Doc. #66-2.)
The approxi mate val ue of 2676 Larmie Street is between $51, 935 and

$114, 440. ?

2Mari on purchased 2676 Larmie Street, Fort Myers, Florida for
$22,800. 00 on March 8, 2006, however, the property was appraised
for $3,000.00 on April 27, 2006 by the U S. Marshal’s Service. In
July 2006, construction of a residence on the property comenced,
and as of Decenber 21, 2006, approxinmtely $48,935 was spent for
the construction. (Doc. #1-2, § 11; Doc. #47, Y7 1, 4, 8, 11, 15.)
The Lee County Property Appraiser has attached a current assessed
(continued. . .)



The Court finds that Marion is precisely the type of person
toward whomthe crimnal drug statute was principally directed. He
engaged in a three year long crimnal conspiracy to distribute
cocai ne, which was preceded by nore than a year of other drug
distributions. Marion was responsible for the distribution of 50
to 150 kilogranms of <cocaine in the charged conspiracy, a
substantial quantity. The nmaxi mum sentence that could have been
i nposed was ten years to life inprisonment on Count One and 20
years inprisonnment on Count Three, and the maxi num fine on Count
One alone was twenty tines the anount forfeited in the crimna
case. The harm caused by Marion’s consistent and prol onged
i nvol venent in this cocai ne conspiracy was significant. The Court
finds that under the facts of this case the forfeiture of 2676
Larme, in addition to the four other properties and two vehi cl es,
woul d not be grossly disproportional and t herefore does not viol ate
t he Excessive Fines C ause of the Eighth Arendnent to the United
States Constitution.

Accordingly, it is now

ORDERED:

1. The Opinion and Order (Doc. #65) filed February 3, 2009,
is corrected to reflect the proper address of 2676 Larm e Street,

Fort Myers, Florida at page 8, paragraph 2.

2(...continued)
val ue of $114,440. See http://|eepa.org.
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2. The United States’ Mdtion for Entry of Judgnment (Doc. #66)
i s GRANTED.

3. The Cerk of the Court shall enter Judgnent in favor of
the United States finding that: (1) The United States is not
estopped fromforfeiture of 2676 Larme Street, Fort Myers, Florida
33916 and the Ford F-150 Pi ckup Truck Vehicle lIdentification Nunber
1FTPWL25X6FA19771; (2) |saac Marion has no standing to assert a
claimas to the Ford F-150 Pickup Truck, Vehicle ldentification
Nunber 1FTPWL25X6FA19771; and (3) that 2676 Larme Street, Fort
Myers, Florida, 33916, The Northerly 90 feet of Lot 23, Bl ock 20,
in that certain subdivision known as EVANS ADDITION NO 2,
according to the map or plat thereof onfile with the office of the
Clerk of the Grcuit Court of Lee County, Florida, Plat Book 2,
Page 1-A, including Isaac Marion’'s interest therein but subject to
the Stipulated Settl ement Agreenent Between the United States of
Anerica and Petitioner Lee County Tax Col |l ector (Doc. #37); and the
Ford F- 150 Pi ckup  Truck, Vehi cl e | dentification Nunber
1FTPWL25X6FA19771, are forfeited to the United States of Anerica.

4. The Cerk is further directed to close the case.

DONE AND ORDERED at Fort Myers, Florida, this 24th  day of
August, 2009. N B8

JOHN E. STEELE
United States District Judge

¥ &AL

Copi es:
Counsel of record



