MCC Management of Naples, Inc. et al v. Arnold & Porter, LLP

UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON

MCC MANAGEMENT OF NAPLES, | NC.: BGC
[ I MANAGEMENT OF NAPLES, INC.; M LES
C. COLLIER BARRON G COLLIER, 11,
Plaintiffs,
VS. Case No. 2:07-cv-387-Ft M 29SPC
ARNOLD & PORTER LLP; KENT A.
YALOW TZ; THOVAS R DWER; MELVI N C.
GARBOW

Def endant s.

MCC MANAGEMENT OF NAPLES, I NC., BGC
|1 MANAGEMENT OF NAPLES, INC., M LES
C. COLLIER, BARRON G COLLIER, I1,

Plaintiffs,
Case No. 2:07-cv-420-Ft M 29DNF

ARNCLD & PORTER LLP,

Def endant .

CPI Nl ON AND ORDER

This matter cones before the Court on Plaintiffs’ Mtion to
Conpel Production of Docunents (Doc. #S-16) filed on Decenber 17,
2009. Plaintiffs seek to conpel production of certain docunents
whi ch defendants have declined to produce as work product.
Def endants’ Menorandum in Opposition (Doc. #S-17) was filed on
January 19, 2010, and Plaintiffs’ Reply (Doc. #S-19) was filed on

March 12, 2010.
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The attorney work product privilege generally protects
docunents prepared by an attorney in anticipation of litigation.

H ckman v. Taylor, 329 U S. 495, 509-10 (1947); M ccosukee Tribe of

Indians of Fla. v. United States, 516 F.3d 1235, 1262 (11th Cr.

2008). The federal work product doctrine is codified in Federal
Rule of G vil Procedure 26(b)(3). The rule states, in pertinent
part:

(A) Odinarily, a party may not discover docunents and
tangible things that are prepared in anticipation of
l[itigation or for trial by or for another party or its
representative (including the other party's attorney,
consul tant, surety, indemitor, insurer, or agent). But,
subject to Rule 26(b)(4), those naterials may be
di scovered if:

(1) they are otherw se di scoverabl e under Rule
26(b)(1); and

(1i) the party shows that it has substantia
need for the materials to prepare its case and
cannot, w thout undue hardship, obtain their
subst anti al equival ent by ot her neans.

(B) Protection Against Disclosure. If the court orders

di scovery of those materials, it nust protect against

di sclosure of the nental inpressions, conclusions,

opinions, or legal theories of a party's attorney or

ot her representative concerning the litigation.

Fep. R Cv. P. 26(b)(3).

To overcone the work product privilege, a person nmust show
both a substantial need for the information and that seeking the
information through other neans would cause undue hardship.
H ckman, 329 U.S. at 512-13 (party nust show that production of the
material is not nerely relevant, but also necessary). Even that
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show ng does not suffice when considering “opinion” work product
that reflect an attorney's nental inpressions, which are al nost
al ways protected from disclosure. Hi ckman, 329 U S. at 510;

WIlliamson v. More, 221 F.3d 1177, 1182 (11th Cr. 2000)(citing

the crime-fraud exception as an extraordi nary exanpl e of when the
wor k- product privilege nay be pierced).
1.

Plaintiffs assert that defendants nust submt a docunent- by-
docunent privilege |og. Defendants respond that the docunents at
i ssue are so vol um nous that creation of a docunent-by-docunent | og
woul d be unduly burdensone.

The Court agrees with defendants. The Advisory Conmittee
Notes to Rule 26 explain that:

The rule does not attenpt to define for each case what

i nformati on nust be provided when a party asserts a claim

of privilege or work product protection. Details

concerning tinme, persons, general subject matter, etc.,

may be appropriate if only a fewitens are wthheld, but

may be unduly burdensone when vol um nous docunents are

clainmed to be privileged or protected.

FeEp. R Cv. P. 26(b)(5) advisory conmttee’s notes (1993).

Here, the docunents at issue include defendants’ interna
communi cations over the course of a fourteen year period. The
sheer nunber of docunents |ikely produced during this period render

a docunent-by-docunent 1log unduly burdensone and unnecessary.

Accordi ngly, defendants’ category-based log is sufficient.
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Plaintiffs next contend that defendants’ client |BC Local
wai ved work product protection through various contractual
agreenents, including the Redenpti on Agreenent (Doc. #40-1), Comon
I nterest Agreenent (Doc. #40-2), and Settlenent Agreenent (Doc.
#40-3). Plaintiffs also contend that | BC/ Local wai ved wor k product
protection by asserting an “advice of counsel” defense in the
related Okl ahoma litigation (Case No. 5:07-cv-00608-M.

Upon review, the Court finds that defendants’ have not waived
t he work product privilege in their purely internal conmunications.
Further, IBC/ Local’ s assertion of the “advice of counsel” defense
could not possibly have caused a waiver of the work product
doctrine, as the docunents at issue were purely interna
communi cati ons. Because | BC/ Local never recei ved t he
communi cations, it could not have relied on themas a basis for its
“advi ce of counsel” defense.

V.

The crime-fraud exception presents one of the rare and
extraordi nary circunstances in which work product is discoverable.
The exception applies to work product in the sane way that it

applies to the attorney-client privilege. In re Int’l Sys. &

Controls Corp. Sec. Litig., 693 F.2d 1235, 1242 (5th Gr. 1982);

see also In re Antitrust Grand Jury, 805 F.2d 155, 164 (6th Gr.

1986) .



To determ ne whether the crime-fraud exception applies, we

enpl oy the two-part test laid out inlnre Gand Jury Investigation

(Schroeder), 842 F.2d 1223, 1226 (11th Cr. 1987). First, there

must be a prima facie showng that the client was engaged in
crimnal or fraudulent conduct when he sought the advice of
counsel, that he was planning such conduct when he sought the
advi ce of counsel, or that he commtted a crinme or fraud subsequent
to receiving the benefit of counsel's advice. Second, there nust
be a showing that the attorney's assistance was obtained in
furtherance of the crimnal or fraudulent activity or was closely
related to it. [1d.

Even if plaintiffs could make out a prinma faci e show ng of the
client’s fraud under the first prong, they have not established how
defendants’ purely internal docunents could have assisted or
furthered that fraud. As aresult, the Court finds that plaintiffs
have failed to establish that the crinme-fraud exception applies to
t he docunents at issue.

Accordingly, it is now

ORDERED:

Plaintiffs’ Mtionto Conpel Production of Docunents (Doc. #S-
16) is DEN ED.

DONE AND ORDERED at Fort Myers, Florida, this 16th  day of

5

June, 2010. | e
JOHN E. STEELE
United States District Judge
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