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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON

EVAN R COHEN and PATRI CI A BELFORD-
COHEN,

Plaintiffs,
VS. Case No. 2: 08-cv-00578- 29DNF

NATIONAL CITY MORTGAGE, a division
of National Cty Bank of Indiana,

Def endant .

CPI Nl ON AND ORDER

_ This matter cones before the Court on defendant National City
Mortgage’s Mdition to Dismss Amended Conplaint (Doc. #21).
Plaintiffs filed a Menorandum of Law in Qpposition (Doc. #22) to
defendant’s Mdtion to Dismss. For the reasons set forth bel ow,
the notion is denied in part and granted in part.
l.

In deciding a notion to dismss under Fen. R CQv. P. 12(b)(6),
the Court nust accept all factual allegations in a conplaint as
true and take themin the light nost favorable to the plaintiff.

Eri ckson v. Pardus, 551 U. S. 89 (2007); Christopher v. Harbury, 536

U S 403, 406 (2002). “To survive dismssal, the conplaint’s
al | egations nust plausi bly suggest that the [plaintiff] has a right
torelief, raising that possibility above a specul ative level; if
they do not, the plaintiff’s conplaint should be dismssed.” Janes

River Ins. Co. v. Gound Down Eng’'g, Inc., 540 F.3d 1270, 1274
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(11th Gr. 2008)(citing Bell Atl. Corp. v. Twonbly, 550 U. S. 544,

555-56 (2007)). The former rule -- that “[a] conplaint should be
dismssed only if it appears beyond doubt that the plaintiffs can
prove no set of facts which would entitle them to relief,” La

Grasta v. First Union Sec., Inc., 358 F.3d 840, 845 (11th Gr.

2004) -- has been retired by Twonbly. Janmes River Ins. Co., 540

F.3d at 1274.

Under the Twonbly standard, “a plaintiff's obligation to
provide the ‘grounds’ of his ‘entitle[nent] to relief’ requires
nore than | abels and conclusions, and a fornmulaic recitation of a
cause of action's elenents wll not do.” 550 US. at 555.
CGenerally, the Court engages in a two-step approach: “Wen there
are wel | -pl eaded factual allegations, a court should assune their
veracity and then determ ne whet her they plausibly give rise to an

entitlenent to relief.” Ashcroft v. Igbal, 129 S. C. 1937, 1950

(2009). In addition, Rule 9(b) of the FEp. R Cv. P. requires that
clainms of fraud be pleaded “wth particularity.” Feb. R Cv. P.
9(b). This “particularity requirenent serves an inportant purpose
in fraud actions by alerting defendants to the preci se m sconduct
with which they are charged and protecting defendants against
spurious charges of imoral and fraudul ent behavior."™ W Coast

Roofing & Witerproofing, Inc. v. Johns Mnville, 1Inc., No.

07-13421, 2008 U.S. App. LEXIS 22066, at *9 (11th Gr. July 24,

2008) (internal quotations omtted). Al ternatively, dismssal is



warranted if, assuming the truth of the factual allegations of
plaintiff’s conplaint, there is a dispositive legal issue which

precludes relief. Neitzke v. WIllians, 490 U S. 319, 326 (1989);

Brown v. Crawford County, Ga., 960 F.2d 1002, 1009-10 (11th Gr.

1992) .
.

During 2005 and 2006, National Cty Mrtgage (defendant or
National City), a nortgage | ender, underwote a substantial nunber
of loans for the purchase of |ot/honme packages in the Southwest
Florida area. Many of these | oans were i ssued on behal f of out-of -
state investors. During the same tinme period, National City
solicited local builders and real estate pronoters to market and
pronote its lending services to real estate investors.
Specifically, National Cty, through one of its | oan officers, Jody
Val vo, sought partnerships with the pronoter PCI Honmes Program and
buil ders Villa Honmes and Bayfront Construction. |In turn, PCl Hones
Program of f ered prospective investors the opportunity to build new
homes in Lee County with little or no noney down. National Cty
financed | ot purchases and their subsequent construction by PCl
Honmes’ named bui | ders.

Evan and Patricia Cohen’s (plaintiffs or the Cohens) clains
arise fromtwo financial transactions executed on July 21, 2006 and
Sept enber 22, 2006 i n whi ch def endant financed plaintiffs’ purchase

of two |ot/hone packages. Plaintiffs allege that National City



failed to qualify the pronoters and builders they partnered wth,
and that National City accepted their spurious appraisals wth
know edge that they depicted inflated val ues. Plaintiffs also
contend that National Cty failed to advise them that they were
expected to pay the construction loan interest. Furthernore, the
Cohens allege that National Cty was cogni zant of the excessive
default risk associated with providing construction financing
directly to small general contractors.

Plaintiffs claim that they reasonably relied on National
City’ s superior know edge of the Sout hwest Florida housing market
in deciding to execute the subject transactions. The Cohens claim
that as a result of National Cty s actions and om ssions, they
suf fered damages through “l oan bal ances [which] are substantially
greater than the true fair market val ue of the property” (Doc. #20,
1 20) and through “excessive closing costs and fees” (Doc. #20, 1
21).

Inaletter dated April 28, 2008, plaintiffs’ counsel tendered
the security wunder the notes and nortgages to defendant and
demanded resci ssion. Def endant failed to accept the offer by
plaintiffs’ April 30, 2008 deadline. On Novenber 4, 2008, the
Cohens filed a three-count Anmended Conplaint (Doc. #20) against
National City Mrtgage alleging fraud (Count 11) and breach of
fiduciary duty (Count 111). On the sanme wunderlying facts,
plaintiffs seek rescission of the notes and nortgages executed with
defendant (Count |). Defendant argues that the Amended Conpl ai nt
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shoul d be dism ssed for failure to state a cl ai mupon which relief
can be grant ed.
[T,

In Count |, plaintiffs seek rescission of the notes and
nortgages executed in reliance on defendant’s fraudul ent
representations. Defendant argues that rescission should not be
granted since plaintiffs have an adequate renedy at | aw and because
parties cannot be put back into their pre-agreenent positions.

In order to state a cause of action for rescission, a clainmnt
must allege the followi ng: (1) the character or rel ationship of the
parties; (2) the making of a contract; (3) the existence of fraud,
mut ual m stake, fal se representation, inpossibility of perfornmance,
or other ground for rescission or cancellation; (4) notice by the
party seeking rescission that they have chosen to rescind the
contract; (5) an offer to restore benefits claimant received; and

(6) i1nadequacy or absence of a |egal renedy. Billian v. Mobi

Corp., 710 So. 2d 984, 991 (Fla. 4th DCA 1998); Crown |ce Machine

Leasing Co. v. SamSenter Farns, Inc., 174 So. 2d 614, 617 (Fla. 2d

DCA 1965).

In their Amended Conplaint, plaintiffs describe the character
of the parties (Doc. #20, 1Y 6-7) and the contracts they executed
(Doc. #20, 91 15-16). In addition, the Amended Conpl aint alleges
the existence of fraud (Doc. #20, 1Y 34-40), the notice of
rescission and an offer to restore benefits received (Doc. #20, |

30). Although the Court questions plaintiffs’ assertion that they
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have “no adequate renedy at law,” (Doc. #20, Y 32), a plaintiff is
excepted from pleading the absence of an adequate |egal renedy
“when the inability of one party to restore [status quo] is caused

by the very fraud perpetrated by the other party.” Bass v. Farish,

616 So. 2d 1146, 1147 (Fla. 4th DCA 1993). The Cohens all ege that
fraud by National Cty induced themto execute the nortgages and
notes. Since fraud by National Cty is alleged as the reason that
the status quo cannot be restored, plaintiffs are excused from
al l eging the i nadequacy of |legal renedies. Therefore, plaintiffs
adequately plead the el enents of rescission, and the notion wll be
deni ed on this basis.
V.

Count Il of the Amended Conplaint outlines the Cohens’
specific fraud all egations. In their Anended Conpl ai nt, the Cohens
allege that National City's omssions directly inpacted their
deci sion to execute the subject transactions.

Def endant argues that in the absence of a fiduciary duty, a
nondi scl osure of material facts is generally not actionable under
Florida | aw. However, “nondisclosure of a material fact may be
deened fraudulent where the other party does not have equal

opportunity to becone apprised of the fact.” Ranel v. Chasebrook

Constr. Co., 135 So. 2d 876, 882 (Fla. 2d DCA 1961); see also

Billian, 710 So. 2d at 989 (noting that “rescission is al so proper
where there has been intentional conceal nent of any fact material

to the transaction”).



Plaintiffs cite a failure on behalf of defendant to advise
them (1) that appraisals of the |ot/honme packages were inflated
and not a reliable indicator of value; (2) that the Southwest
Fl ori da housi ng narket was in decline; (3) that plaintiffs would be
expected to pay loan interest; and (4) of excessive and undi scl osed
cl osing fees. (Doc. #20 f 18.) Furthernore, they allege that
these facts were solely within defendant’s know edge. Defendant’s
al | eged nondi scl osure of material facts coupled with plaintiffs’
reliance on defendant’ s superior know edge i s sufficient to support
a fraud clai munder Florida |aw

The facts in the Arended Conpl aint also satisfy the pleading
requi renents of Rule 9(b) such that they will survive a notion to
di sm ss. Plaintiffs identify in their Amended Conplaint the
specific nature of the om ssions made, the nanme of a responsible
National Cty agent, the subject tine frame, and how National Gty

benefitted through the alleged non-disclosure. See Zienba v.

Cascade Int'l, Inc., 256 F.3d 1194, 1202 (11th Gr. 2001)(listing

pl eadi ng requi renents of Rule 9(b)).
V.

In Count I1l, plaintiffs claim that National Cty breached
their fiduciary duty by failing to disclose the sane facts
referenced in Count Il. The Court agrees with the defendant that
plaintiffs’ claim for breach of fiduciary duty is foreclosed by
Florida’s economc |oss rule.

The economc loss rule prohibits an action for breach of
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fiduciary duty where “the claim of breach is dependent upon the
exi stence of a contractual relationship between the parties.”

Detwiler v. Bank of Cent. Fla., 736 So. 2d 757, 759 (Fla. 5th DCA

1999). Stated otherwise, a tort claimfor breach of a fiduciary
duty is foreclosed where the parties’ relationship is entirely

dependent on the existence of a contract. Indem Ins. Co. v. Am

Aviation, Inc., 891 So. 2d 532, 537 (Fla. 2004).

Here, while plaintiffs allege that National City' s duty
“exceeded that of a lender in a traditional |ender/borrower
rel ati onship” (Doc. #20, 9 42), their entire relationship was
nonet hel ess a contractual one, arising fromthe existence of the
notes and nortgages. Under the facts pleaded, the econom c |oss
rule bars a cause of action for breach of a fiduciary duty by
defendant. Therefore, Count Il1l fails to state a cl ai mupon which
relief can be granted.

Accordingly, it is now

ORDERED:

Def endant's Mdtion to Dismss Plaintiffs’ Anmended Conpl ai nt
(Doc. #21) is DENIED IN PART and GRANTED | N PART. Def endant’ s
Motion is granted with respect to plaintiffs’ breach of fiduciary
duty claim(Count 111), and is otherw se deni ed.

DONE AND ORDERED at Fort Myers, Florida, this _ 6th day of
August, 2009. ladHh 3

JOHN E. STEELE
United States District Judge

¥ &AL




