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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI SI ON
NATI ONW DE MUTUAL | NSURANCE COVPANY,
Pl aintiff,
VS. Case No. 2:08-cv-766- Ft M 29DNF

FT. MYERS TOTAL REHAB CENTER, | NC.,
PETER REI TER, DC, DAVID PI NTG

Def endant s.

CPI Nl ON AND ORDER

_ This matter cones before the Court on defendants’ various
motions to dism ss Nationwi de Miutual |nsurance Conpany’s Second
Amended Conpl ai nt . Motions to dismss have been filed by Fort
Myers Total Rehab Center, Inc. (Doc. #64), defendant David Pinto
(Docs. ##66, 69), and defendant Peter Reiter, D.C. (Docs. ##65,
68). Plaintiff filed Menorandum of Law in Qpposition (Docs. ##78,
79, 80, 83, 84) to each notion.
l.

In an August 13, 2009 Opi nion and Order (Doc. #37) the Court
denied notions to dism ss on subject matter jurisdiction grounds
but granted various notions to dismss related to the viability of
certain clains. Wth the Court’s permssion, plaintiff
subsequently filed its Second Anmended Conplaint (Doc. #52), to
which all defendant now seek dismssal of certain counts for

various reasons. The standard of review for a Rule 12(b)(6) was
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set forth in the Court’s prior Opinion and Order (Doc. #37, pp. 5-
6), and is adopted wi thout repetition here.

The followng facts are alleged in the Second Anended
Conmpl aint: Nationwi de Mitual Insurance Conpany (plaintiff or
Nati onwi de) issued insurance policies with No-Fault, Personal
Injury Protection (PIP) Benefits or Medical Paynents Coverage to
fifteen individuals identified in Exhibit A of the Second Anended
Conpl ai nt . Each of these insured individuals were involved in
separate autonobi |l e acci dents wthin a 10-nonth peri od between July
9, 2005 and April 12, 2006. The defendant FMIRC, whi ch enpl oys co-
defendants Dr. Reiter and Pinto, provided nedical services to the
i nsured individuals and submtted clains to Nationwi de pursuant to
assignments fromits insured patients. Nationw de paidthe fifteen
claims anounting to $140, 658. 43.

Nationwi de alleges that the billing claim forns that the
def endants subm tted contai ned fal se and fraudul ent statenents and
t hat the defendants pl anned and organi zed a pattern and practice of
decepti on which included recruiting and payi ng drivers and i nsured
patients to stage vehicle collisions to produce these fraudul ent
claims. Nationwi de alleges that in the course of this practice,
FMIRC authorized bills for treating upcoded, unbundled, not
performed, or for wunlicensed massage therapy; failed to keep
adequate and |l egible records; permtted unlicensed and i nproperly

trai ned and supervi sed staff to performtreatnents; and treated al



patients simlarly regardless of level of injury to maximze
i nsurance rei nbursenents.

The Second Anended Conpl aint sets forth six clains for relief
agai nst all defendants. Count | alleges common | aw fraud; Count |
al l eges unjust enrichnent; Count 111 alleges unfair and deceptive
trade practices wunder FLA. Star. 8 501.201; Count IV alleges
negl i gent supervision; Count V alleges civil conspiracy; and Count
VI seeks a declaratory judgnent as to clainms defendants submtted
that Nationw de has not yet paid. Various allegations have been
changed to address the issues previously before the Court, and
these will be discussed bel ow. Al defendants assert that the
counts at issue are still deficient and nust be dism ssed.

.
A. Common Law Fraud - Count

(1) FMIRC

Count | of the Second Anmended Conpl ai nt (Doc. #52, 1 21-27),
all eges that defendants submtted nedical bills and records
containing known false representations of material fact to
Nationwi de, intending Nationwde to rely on the statenments and
records submtted. It further alleges that Nationw de justifiably
relied upon the statenents and records, and paid the nedical bills
submtted. As a result, Nationw de was damaged in the anount of

$140, 658. 43, plus consequential danages.



In the August 13, 2009 Opinion and Order, the Court dism ssed
the comon law fraud count as to FMIRC based upon the Florida
economc loss rule, but denied dismssal as to the individual
def endant s. FMIRC s current nmotion to dismss this Count
essentially argues that Nationw de has sinply restated its prior
claimw th | egal conclusions disguised as fact in an unsuccessf ul
attenpt to escape the economc |oss rule.

The Court adopts its discussion of the Florida economc | oss
rule and the | aw regardi ng assignnents as set forth in the August
13, 2008 Opinion and Oder, Doc. #37, pp. 9-11. Nat i onw de
contends that the Florida economc | oss rul e does not apply because
FMIRC s practice of having insured clients fill out CV5- 1500 Forns
and sending themto Nationw de did not constitute an assi gnnment or
any contractual obligations, and because the cause of action arises
from facts independent of a breach of contract. The Court
di sagr ees.

Nati onw de was obligated to pay its insureds pursuant to its
contract with them i.e., the insurance policies; the insureds
assigned this right to FMIRC, FMIRC submtted clainms directly to
Nati onwi de, and Nationw de paid the clains directly to FMIRC
Nati onwi de paid the clains based upon its contractual relationship
with its insureds and the assignnment of their clains to FMIRC
Plaintiff’s conclusory assertion in Paragraph 37 that the fraud was
“entirely unrelated to and i ndependent of the contract obligations
between NATIONWDE and its insureds” is both insufficient to
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establish the kinds of independence fromthe contract required by

Florida | aw, Vesta Constr. & Design, L.L.C. v. Lotspeich & Assocs.,

974 So. 2d 1176, 1181-82 (Fla. 5th DCA 2008), and belied by the
factual allegations in the Second Anended Conplaint which allege
fal se representations in the performance of the assigned contracts.
The Court therefore continues to agree wth FMIRC t hat the Fl ori da
econom c loss rule bars the fraud claim Therefore, FMIRC wi |l be
di sm ssed as a defendant in Count I.

(2) Reiter and Pinto’s Mdtions to Dismss Common Law Fraud

Dr. Reiter and Pinto, the officers or enpl oyees of FMIRC, do
not assert a contractual relationship between thenselves and
Nationwi de, either directly or by way of assignnent. In its
original Opinion and Order, the Court rejected their argunent that
the Florida economc loss rule barred the common |aw fraud cl aim
agai nst them (Doc. #37, p. 11). These defendants argue, however,
that the Florida economc loss rule applies derivatively to themin
the circunstances of this case. More specifically, they assert
that if the fraud clai magainst their corporate enployer is barred
by the Florida economc loss rule, plaintiff cannot sue the
corporate enployees in their individual capacities for such fraud.

Defendants rely primarily upon Vesta Constr. & Design, L.L.C

v. Lotspeich & Assocs., 974 So. 2d 1176, 1181 (Fla. 5th DCA 2008),

which “reiterate[d] that when an aggrieved party is barred by the
contractual privity economc loss rule fromsuing a corporation in

tort, it cannot avoid the rule by suing non-professional enpl oyees
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for their alleged negligence in performng the contract on behal f
of the corporation.” As Nationw de points out, its claimis for
intentional fraud, not negligent m srepresentations. Vesta does
not discuss such a claim and defendants have cited no binding
authority upon which the Court may rely to nmake the extension

Luigino’s Int’l, Inc. v. Mller, 311 Fed. Appx. 289 (11th Cr.

2009) is a non-binding unpublished decision whose discussion of
this issue was dicta. In the absence of <cited authority
establishing that Vesta is applied to intentional fraudulent acts
i ke those all eged here, the Court cannot conclude that Count | is
not plausible. Therefore, the notions to dismss Count | by Dr.
Reiter and Pinto are deni ed.
B. Unjust Enrichnent - Count I

The Court’s previous Opinion and Order (Doc. #37, pp. 13-14)
deni ed defendants’ notions to dismss the unjust enrichnment claim
based on the Florida economc loss rule. The Court finds nothing
in the current notions which causes it to change the ruling that
this alternative count is not barred and that it sets forth a
pl ausi bl e claim Accordingly, the current notions to di sm ss Count
Il are deni ed.
C. Negligent Supervision - Count |V

The Court’s August 13, 2009 Opi nion and Order (Doc. #37, pp.
15-16) denied the defendants’ notions to dismss plaintiff’s

negl i gent supervision claim findingthe clai mwas adequatel y pl ead



and that no case had been cited which found such a claimbarred by
the Florida economic loss rule. This remains the posture of the
count, and therefore the notions to dismss wll be denied.
D. Gvil Conspiracy - Count V

In the prior Opinion and Oder (Doc. #37, pp. 16-17), the
court dism ssed Nationwide's civil conspiracy claim under the
intracorporate conspiracy doctrine because a corporation’s
enpl oyees acting as agents of the conpany are considered i ncapabl e

of conspiring anong thensel ves or with a corporation. D ckerson v.

Al achua County Commin, 200 F.3d 761, 767 (11th G r. 2000) (i nternal

guotations and citations omtted). While an exception exists when
t he agents i nvol ved have personal stakes in plans that are separate

and distinct fromthe corporation’s interests, Cedar Hlls Props.

Corp. v. Eastern Fed. Corp., 575 So. 2d 673, 676 (Fla. 1st DCA

1991), the Court found no allegations bringing this case within
t hat exception

The Second Anended Conplaint alleges that defendants Reiter
and Pinto each had an independent personal stake in achieving
obj ectives of a conspiracy. Plaintiff alleges that Reiter’s
interests in GQobal Inmaging, Inc. and Conplete Chiropractic
Centers, Inc. are sufficiently separate and distinct from FMIRC s
interests as Reiter would self-refer plaintiff’s insureds to these
ot her conpani es for services. (Doc. #52, 147.) The Second Anended
Conpl ai nt al |l eges that sone of the very sane i nsureds were referred

to Reiter’s other conpanies, G obal Inmaging, Inc. and Conplete
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Chiropractic Centers, Inc., but does so without any specificity of
whi ch i nsureds recei ved services or for any particular anount. At
this stage of the proceedings, the Court finds the allegations
sufficient to create a plausible cause of action for civil
conspi racy.

To allege civil conspiracy against Pinto, plaintiff alleges
that Pinto is a secured lien holder of a trailer housing d oba
| magi ng, Inc.’s MRl machine, that Pinto’s wife is the president of
a nedical billing conpany that provides services to FMIRC, and t hat
both Pinto and Reiter have authority to access the bank account
where FMIRC s rei nbursed funds are deposited. The Court finds none
of these allegations to be sufficient to plausibly suggest Pinto
separate and distinct interests fromthe corporation.

The Court finds that the intracorporate conspiracy doctrine
continues to bar plaintiff’s civil conspiracy claimagainst Pinto
but not Reiter. Accordingly Pinto’'s notion to dismss Count IVis
granted and Reiter’s is deni ed.

E. Declaratory Relief - Count VI

I n the August 13, 2009 Opinion and Order, the Court dism ssed
plaintiff’'s conplaint seeking declaratory judgnent as to future
clains but not pending clains. The Second Anmended Conplaint is
limted to pending clainms, but defendants Reiter and Pinto seek
di sm ssal on ground that neither has any personal interest in the
decl aration sought. Based upon the |law sumrarized in the earlier

Opi nion and Order, the Court concludes that both Reiter and Pinto,
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have a sufficient interest inthe matter to justify their continued
i nclusi on as naned defendants. Therefore, defendants’ notions to
di sm ss Count VI nust be deni ed.

[T,

The Second Anended Conplaint fails to adequately allege
diversity jurisdiction. Paragraph 3 fails to allege the conplete
citizenship of Nationwi de. “A business organi zed as a corporation,
for diversity jurisdiction purposes, is ‘deened to be a citizen of
any State by which it has been incorporated’ and, ... also ‘of the
State where it has its principal place of business.’” Wchovia

Bank, N.A v. Schnidt, 546 U.S. 303, 306 (2006) (quoting 28 U.S.C

8 1332(c)(1)). Paragraphs 4 and 5 fail to allege the citizenship

of either Reiter or Pinto. Taylor v. Appleton, 30 F.3d 1365 (11th

Cr. 1994); McCorm ck v. Aderholt, 293 F. 3d 1254 (11th Gr.

2002). Pursuant to 28 U.S.C. T 1653, plaintiff will be requiredto
file a Suppl enent to Second Anended Conpl ai nt setting forth anended
Par agraphs 3, 4, and 5.

Accordingly, it is now

ORDERED AND ADJUDGED:

1. Defendant, Fort Myers Total Rehab Center, Inc.’s Motionto
Dismss (Doc. #64) is GRANTED IN PART to the extent that Count | is
dism ssed with prejudice, and is otherw se DEN ED

2. Def endant Peter Reiter, D.C.’s Mtion to Dismss (Doc

#65) i s DEN ED



3. Defendant David Pinto’'s Mition to Dismss (Doc. #66) is
GRANTED IN PART to the extent that Count V is dismssed wth
prejudice, and is ot herw se DEN ED

4. Defendant Peter Reiter, D.C.'s Mtion to Dism ss Count VI
(Doc #68) is DEN ED.

5. Defendant David Pinto’s Mdtion to Dismss Count VI (Doc.
#69) is DENI ED.

6. Wthin TWENTY-ONE (21) DAYS of the date of this Opinion
and Order, Nationwi de shall file a Supplenent to Second Anended
Conpl ai nt setting forth anended Paragraphs 3, 4, and 5. Defendants
shall thereafter file their answers to the Second Anended
Conmpl ai nt, as suppl enented, within the tine provided by t he Feder al
Rul es of G vil Procedure.

DONE AND ORDERED at Fort Myers, Florida, this 23rd day of
February, 2010. Nlﬁ¥: :ﬂ,m

JOHN E. STEELE
United States District Judge

¥ &AL

Copi es:
Counsel of record
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