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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON

PAUL A. ACQUI STO
Plaintiff,
VS. Case No. 2:08-cv-847-Ft M 29DNF
SECURE HORI ZONS by Uni t ed Heal t hcare
| nsurance Conpany and KATHLEEN
SEBELI US, Secretary of the U.S.
Depart nment of Health & Human
Servi ces,

Def endant s.

CPI Nl ON AND ORDER

This matter comes before the Court on defendant Charles E.
Johnson’ s* Motion to Dism ss Anended Conpl aint (Doc. #28) filed on
April 22, 2009 and defendant Secure Horizons’ Mtion to D sm ss
Amended Conplaint or inthe Alternative Mtion for Summary Judgment
(Doc. #29) filed on April 23, 2009. Plaintiff filed a Response in
Qpposition to each notion (Docs. ## 34, 35) on May 18, 2009. Also
before the Court is Plaintiff's Mtion to Essential Facts and
Affidavit Pursuant to Rule 56(f) (Doc. #41), to which defendants

filed a Joint Opposition (Doc. #42). Plaintiff also filed a Motion

'Defendant Charles E. Johnson indicates that M chael O
Leavitt, who was nanmed as a defendant in this case as Secretary of
the U S. Departnent of Health and Human Services, no | onger holds
that position. Charles E. Johnson was serving as Acting Secretary
in the interim pending the appointnent of a new Secretary.
Subsequent to the filing of Acting Secretary Johnson’s notion,
Kat hl een Sebel i us was appoi nted as the new Secretary. Pursuant to
Fep. R Qv. P. 25(d), Secretary Sebelius will be substituted for
former Secretary Leavitt as a defendant in this case.
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for Class Action Certification and Mdtion to Appointnent a C ass
Represent ati ve Counsel (Doc. #51) on Novenber 2, 2009. Defendants,
Secretary Kat hl een Sebel i us and Secure Hori zons by Uni tedHeal t hcare
| nsurance Co. ("“Secure Horizons”), each filed a Response in
Qpposition (Docs. ## 52, 53), to which plaintiff filed Replies
(Docs. ## 59, 60).

l.

Def endant, Secretary Sebelius, seeks to dism ss the Anended
Compl aint (Doc. #25) for lack of subject matter jurisdiction
because the “fundamental jurisdictional requisites for bringing
suit against the Secretary on a Medicare claimare not satisfied,”
and for failure to state a claimagainst the Secretary upon which
relief can be granted. Defendant Secure Horizons seeks to di sm ss
t he Anended Conplaint for |ack of subject matter jurisdiction and
for failure to state a clai mupon which relief can be granted. In
the alternative, defendant Secure Horizons seeks summary judgment,
asserting that there remain no material issues of fact and that
Secure Horizons is entitled to judgnent as a matter of | aw. Secure
Hori zons indicates that its notion is intended to supplenment the
Secretary’s notion, which Secure Horizons adopts to the extent
possi bl e.

Plaintiff Paul A. Acquisto, construed to be a beneficiary of

a Medi care pl an? sponsored by defendant Secure Horizons, filed an

Plaintiff does not specify in the Arended Conpl ai nt whet her
(continued. . .)



initial Conplaint (Doc. #1) on Novenber 10, 2008, and an Amended
Conmpl ai nt (Doc. #25) on March 26, 2009. Construed liberally due to

plaintiff’s pro se status, Hughes v. Lott, 350 F.3d 1157, 1160

(11th Gr. 2003), the Amended Conpl aint alleges several clains
arising from an increase in the amunt charged for Medicare
copaynents. While set forth as a single count, plaintiff appears
to allege <clains of Dbreach of contract, deprivation of
Constitutional rights by the denial of due process and equal
protection, violation of various provisions of 42 U S.C § 1395,
and the “deprivation of civil rights by conspiracy.” (Doc. #25, p.
2.)

Plaintiff requests that defendant Secretary Sebelius: (i) pay
plaintiff five hundred dollars ($500) for fees, printing supplies
and postage; and (ii) be ordered to i npose sanctions and nonetary
penal ti es agai nst defendant Secure Horizons for their purported
violations. Plaintiff requests that defendant Secure Horizons be
ordered to: (i) refund every copaynent, conmmencing January 1,
2007, that was assessed for each benefit as altered by letters of
notice sent in February and May, with interest at a rate of five
percent (5% ; (ii) pay a nonetary award to all 2007 Medicare
enrollees for breach of contract; and (iii) pay plaintiff the

amount of three hundred fifty thousand dollars ($350,000) for

2(...continued)
he is currently enrolled, nor does he specify if and when he was
enrolled, or in which program Such all egations shoul d be i ncl uded
in the Second Anended Conpl aint.



deprivation of due process rights under the Fifth Amendnent and
violation of 42 US. C § 1981(b) and 42 US. C § 1985(3).
Plaintiff requests that of this amount, two hundred fifty thousand
dol l ars ($250,000) should be sent directly by defendant Secure
Horizons to charities to be naned by plaintiff. Plaintiff also
seeks “exenplary and punitive penalties damages” for the putative
class described in plaintiff’s pending Mtion for Cass Action
Certification and Mdtion to Appointnent a C ass Representative
Counsel (Doc. #51).
.

As a threshold matter, the Court finds that the Anended
Conplaint is essentially a conpilation of general factual
al | egati ons wi t hout specifically del i neat ed counts or
specifications as to which counts are asserted against which
def endant . Particularly in Jlight of the subject matter
jurisdictional challenges, the Court finds that each claimshould
be set forth in a separate count in order for the pleading to have
sufficient clarity. Febo. R Qv. P. 10(b). Therefore, the Anended
Conplaint will be dism ssed without prejudice on this basis, with
| eave to anend.

As plaintiff is proceeding pro se, the Court will take this
opportunity to further explain sone of the responsibilities and
obligations that he bears as a pro se party. In filing a Second

Amended Conplaint, plaintiff must conform to the pleading



requi renents of Federal Rules of G vil Procedure 8 and 10 by
providing a short, plain statenment regarding the relief sought and
using distinct, nunbered paragraphs. The docunent should be
titled, *“Second Anended Conplaint.” In the body of the Second
Amended Conpl aint, plaintiff should clearly describe how each naned
defendant is involved in each of the alleged clains. Plaintiff
must state what rights under the Constitution, |aws, or treaties of
the United States or Florida have been violated. It is inproper,
however, for plaintiff to merely list constitutional rights or
federal or state rights and/or statutes. Rather, plaintiff nust
al so provide support in the statenent of facts for each of the
clainmed violations. Mre than conclusory and vague al | egati ons are
required to state a cause of action. Plaintiff nust provide
support for each of the alleged clains by stating facts sufficient
to provide grounds for his clainmed entitlenment to relief.?

The Court notes the chall enges to subject matter jurisdiction.
Since the Court is providing plaintiff the opportunity to anend, it

need not decide the jurisdictional issues at this time. Plaintiff

While a conplaint attacked by a Rule 12(b)(6) notion to
dismss does not need detailed factual allegations, [ ] a
plaintiff’s obligationto provide the ‘grounds’ of his ‘entitl enent
to relief’ requires nore than |abels and conclusions, and a
formulaic recitation of the el ements of a cause of action will not
do.” Bell Atl. Corp. v. Twonbly, 127 S. C. 1955, 1964-65 (2007)

(citations omtted). “Factual allegations nust be enough to raise
a right to relief above the speculative |level on the assunption
that all of the conplaint’s allegations are true.” 1d. at 1959.

Plaintiff nust plead enough facts to state a plausible basis for
the claim |Id.



is advised, however, that he nust sufficiently allege the
jurisdictional basis for his clains, and that the failure to do so
may result in dismssal of the case. Subject matter jurisdiction
shoul d be specifically addressed by plaintiff in the Second Anmended
Conpl ai nt .

Accordingly, it is now

ORDERED:

1. Defendant Charles E. Johnson’s Mtion to D sm ss Anended
Conplaint (Doc. #28) is GRANTED and the Anended Conplaint is
di sm ssed without prejudice with leave to file a “Second Anmended
Compl aint” within TWENTY-ONE (21) DAYS of this Opinion and Order
and in conpliance with the Court’s directions.

2. Def endant Secure Horizons's Mtion to D smss Amrended
Conpl aint or in the Alternative Mtion for Sunmmary Judgnent (Doc.
#29) is CGRANTED and the Amended Conplaint is dismssed wthout
prejudice with leave to file a “Second Arended Conplaint”™ within
TWENTY- ONE (21) DAYS of this Opinion and Order and in conpliance
with the Court’s directions.

3. Plaintiff's Mtion to Essential Facts and Affidavit
Pursuant to Rule 56(f) (Doc. #41) is DENIED w thout prejudice in
light of the Court’s dism ssal of the underlyi ng Anended Conpl ai nt .

4. Plaintiff's Mtion for Cass Action Certification and

Motion to Appoi ntnent a C ass Representative Counsel (Doc. #51) is



DENI ED wi t hout prejudice in light of the Courts’ dism ssal of the
under |l yi ng Anrended Conpl ai nt.

DONE AND ORDERED at Fort Myers, Florida, this 23rd day of

February 2010. p. &
|£-‘,'

¥ &AL

JOHN E. STEELE
United States District Judge
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Counsel of record
Plaintiff



