Smith v. Naples Community Hospital, Inc. Doc. 80

UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI SI ON
LORI SM TH,
Pl aintiff,
VS. Case No. 2:08-cv-952-FtM 29SPC

NAPLES COMMUNI TY HOSPI TAL, INC a
Florida not-for-profit corporation,

Def endant .

CPI Nl ON AND ORDER

_ This matter conmes before the Court on Defendant’s D spositive
Motion for Summary Judgnent and | ncorporated Menorandum of Law in
Support (Doc. #50) filed on January 5, 2010. Plaintiff filed a
Response (Doc. #70) on February 12, 2010. The notion seeks sunmary
judgment on all of plaintiff’s clains of sex discrimnation and
retaliation. Also before the Court is Defendant’s Objection to
and/or Motion to Strike Plaintiff’s Response to Defendant’s Mtion
for Summary Judgnent, Including Plaintiff’s Declarations Filed in
Support (Doc. #74) filed on March 4, 2010. Plaintiff filed a
Response to the Motion to Strike (Doc. #77) on March 23, 2010.
l.

The Court will first address Defendant’s Mdtion to Strike
Def endant NCH noves, pursuant to Fep. R Cv. P. 12(f), to strike the
declarations filed in support of plaintiff’'s Response, as well as
any references to the stricken declarations that appear wthin

plaintiff’'s Response. (Doc. #74.) The declarations in question
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are by plaintiff (Doc. #68-1), as well as three other wonen
formerly enpl oyed by defendant, Barbara Cain (Doc. #66-2), Debbie
Strum (Doc. #74-4), and Debra Freeman (Doc. #66-5).

An affidavit “submtted in connection with a summary judgnent
nmotion is subject to a notion to strike if it does not nmeasure up
to the standards of Rule 56(e) of the Federal Rules of Gvil

Procedure.” Story v. Sunshine Foliage Wrld, Inc., 120 F. Supp. 2d

1027, 1030 (M D. Fla. 2000)(citing Seibel v. Society Lease, Inc.

969 F. Supp. 713, 715 (MD. Fla. 1997)); Hughes v. Anmerada Hess

Corp., 187 F.R D. 682, 684-85 (MD. Fla. 1999). Rule 56(e) states
that an affidavit “shall be made on personal know edge, shall set
forth such facts as woul d be adm ssible in evidence and shall show
affirmatively that the affiant is conpetent to testify to matters
stated therein.” Thus, conclusory argunents, statenents based on
information and belief, and inadm ssable hearsay are subject to

notions to strike. Pashoian v. GIE Directories, 208 F. Supp. 2d

1293, 1297 (M D. Fla. 2002)(citing Story, 120 F. Supp. 2d at 1030).
“[1]nadm ssabl e hearsay cannot be considered on a notion for

summary judgnent.” Macuba v. DeBoer, 193 F.3d 1316, 1322 (1l1lth

Cr. 1999) (internal quotations and citation omtted). However

the Court “may consider a hearsay statenent in passing on a notion
for summary judgnment if the statement could be ‘reduced to
adm ssi ble evidence at trial’ or ‘reduced to admssible form’”

Id. at 1323. Additionally, an affidavit that is inherently



i nconsistent with deposition testinony can be stricken as a sham

See Reese v. Herbert, 527 F.3d 1253, 1270 n.28 (11th Cr. 2008).

Def endant argues that all four declarants were deposed inthis
case, and instead of relying on their depositions, plaintiff relies
on their affidavits to supplenment their deposition testinony.
(Doc. #74, p. 2.) Further, Defendant argues that the declarations
cont ai n conclusory and specul ative statenents, rely on i nadm ssabl e
hearsay, and are not entirely based on personal know edge. (ld. at
3-10.) More specifically, defendant argues that plaintiff is
“argunentative, makes conclusory statenents, and gives basel ess
opinions” in her declaration. (Doc. #74, p. 4.) Def endant
contends that the Cain, Freeman, and Strumdecl arations are repl ete
w th hearsay, and that Cain and Freeman recounted runors of other
unnanmed wormren who Kevin Cooper may have sexual ly harassed. (Doc.
#74, pp. 8-9.)

Plaintiff responds that the statements in question either are
not hearsay because they are not submtted for the truth of the
matter, are subject to a hearsay exception, or will be reduced to
adm ssible testinony at trial. (Doc. #77, pp. 11-19.) Plaintiff
concedes, however, that sonme statenents are opinions not based on
per sonal know edge and therefore should be stricken. (ld. at 12-
13, 15, 16, 18.)

The Court finds that those statenents plaintiff concedes are
conclusory and opinions not based on personal know edge shall be
stricken. Further, the Court finds that the statenents in Cain’s
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and Freeman’s affidavits that are based on the statenents of other
unknown wonen’s interactions wth Cooper are stricken as
i nadm ssi bl e hearsay. The Court w il consider each affiant’s
testimony regarding her personal experience with Cooper and any
testinony regarding Cooper’s actions that they each personally
per cei ved. Wth regards to the conclusory statenents regarding
Cooper’s notivations, the Court will only consider themso far as
they represent the affiant’s perception. Def endant’s notion to
strike is otherw se deni ed.
.

Summary judgnent is appropriate only when the Court is
satisfied that “there is no genuine issue as to any material fact
and that the noving party is entitled to judgnent as a matter of

I aw. FeE. R Cv. P. 56(c). An issue is “genuine” if there is
sufficient evidence such that a reasonable jury could return a

verdict for either party. Anderson v. Liberty Lobby, Inc., 477

U S 242, 248 (1986). A fact is “material” if it nmay affect the
outcone of the suit under governing law. |d. The noving party
bears the burden of identifying those portions of the pleadings,
depositions, answers to interrogatories, adm ssions, and/or
affidavits which it believes denonstrate the absence of a genuine

issue of material fact. Celotex Corp. v. Catrett, 477 U S. 317,

323 (1986); Hickson Corp. v. N. Crossarm Co., 357 F.3d 1256, 1259-

60 (11th Gr. 2004).



To avoid the entry of summary judgnent, a party faced with a
properly supported summary judgnent notion nust conme forward with
extrinsic evidence, i.e., affidavits, depositions, answers to
interrogatories, and/or adm ssions, which are sufficient to
establish the existence of the essential elenents to that party’s
case, and the elenents on which that party will bear the burden of

proof at trial. Celotex Corp., 477 U S. at 322; Hilburn v. Mirata

Elecs. NN Am, Inc., 181 F.3d 1220, 1225 (11th Gr. 1999). | f

there is a conflict in the evidence, the non-noving party’s
evidence is to be believed and all reasonable inferences must be

drawn in favor of the non-noving party. Shotz v. City of

Plantation, Fla., 344 F.3d 1161, 1164 (11th G r. 2003). The Court

does not, however, weigh conflicting evidence or nmake credibility
det erm nati ons. Hi |l burn, 181 F.3d at 1225. “I'f the record
presents factual issues, the court nust not decide them it nust

deny the notion and proceed to trial.” Tullius v. Albright, 240

F.3d 1317, 1320 (11th Cr. 2001)(citing Cenons v. Dougherty

County, 684 F.2d 1365, 1369 (11th Gr. 1982)). Concl usory
al | egati ons based on subjective beliefs, however, are insufficient

to create a genuine i ssue of material fact. Leigh v. Warner Bros.,

Inc., 212 F.3d 1210, 1217 (11th G r. 2000).
[T,
In July 2001, plaintiff Lori Smth (plaintiff or Smith) was
hired by defendant Naples Conmmunity Hospital, Inc. (NCH as the

Director of Radiation Therapy. (Doc. #51-1, p. 4.) In late 2001,
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NCH created a new position in their radiation therapy practice, the
Adm ni strative Director of Oncol ogy Services (ADOS), and plaintiff

was pronoted as ADOS in February 2002. (l1d. at 9-10.) In 2002,

plaintiff’s primary job duties i ncl uded: adm ni strative
responsibility for an i npati ent oncol ogy nur si ng unit;
adm nistrative responsibility for two outpatient i nfusi on

facilities; and responsibility for being the point person for the
oncol ogy service Iline. (Id. at 11.) In 2004, NCH created a
oncol ogy physi ci an practice group, which plaintiff adm nistratively
supervised in addition to her other duties. (Id. at 30-31.)
Sonetinme in early 2007, NCH started negotiations with 21st Century
Oncol ogy (21st Century) to sell NCH s radiation therapy practice.
(Doc. #50, p. 6.)

In early 2007, plaintiff canme under the supervision of Kevin
Cooper ( Cooper). (Doc. #70, at 9.) On Novenber 30, 2007,
plaintiff filed a charge of sexual discrimnation against Cooper
wi th the Equal Enpl oynment Opportunity Conmm ssion (EECC). (Doc. #1,
pp. 1-2.)

In Decenber 2007, the oncology physician practice group
closed, and thus plaintiff no | onger served as its admnistrative
di rector. (Doc. #51-1, at 35.) In February 2008, plaintiff
| earned of the pending radiation therapy practice sale to 21st
Century. (Doc. #70, p. 13.) In April 2008, the sale to 21st

Century was finalized, and NCH sold all of its assets associ ated



with the radiation therapy practice, including all of the enpl oyees
associated wth that practice. (Doc. #51-1, p. 35.)

The process of termnating Smth began on or about April 8,
2008, when she nmet with NCH Human Resources representatives Brian
Settle and Renee Thi gpen. NCH al l eges that during the April 8,
2008 neeting, Smth was informed that her position was elim nated
due to the sale to 21st Century and that she would stay on to help
with the transition for 2-6 weeks. (Doc. #50, p. 10 n.9.) Smth
mai ntai ns that she did not get a definitive answer as to whet her
she was termnated or how long she was to stay on because she
asserted she still had responsibilities beyond the radiation
t herapy practice, and thus should still have a job with NCH after
t he sale. (Doc. #70, pp. 15-16.) After the neeting with Brian
Settle and Renee Thigpen, Smth's counsel sent NCH s counsel a
letter advising that she (Smth's |lawer) knew about the neeting
and remnded NCH s counsel that Smth had filed a charge of
discrimnation and planned to see it through. (Doc. #50, p. 9.)

Smth s termnation was effective on or about April 25, 2008.
(Doc. #70, p. 17.) NCH offered Smth 12 weeks of separation pay
upon signing a release. (Doc. #50, p. 10.) NCH distributed all of
Smth's remaining duties, including responsibilities for the
oncol ogy resource center and the cancer registry, to other NCH
enpl oyees, two of whom were wonen. (Doc. #70, p. 18-20.) On or
about June 2, 2008, Smth filed a second charge of discrimnation
with the EECC, alleging retaliation. (Doc. #1, p. 3.)
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Plaintiff filed a six-count federal Conplaint (Doc. #1)
al l eging discrimnation based upon sex and retaliation. Counts |
and |V allege sex discrimnation based on a hostile work
environnment; Counts Il and V allege termnation of enploynent in
retaliation for engaging in protected activity; and Counts |1l and
VI! allege discrimnation based on sex for the term nation of
enpl oynent . Counts I-111 allege violations of Title VII of the
Cvil R ghts Act of 1964, as anended, 42 U S. C. 8§ 2000e (Title
VIl), while the parallel Counts IV, V, and VI allege the sane acts
as violations of the Florida Cvil R ghts Act (FCRA), Chapter 760,
Florida Statutes.?

V.

Title VIl prohibits enployers from discrimnating against
individuals with respect to conpensation, ternms, conditions, or
privil eges of enploynent because of the individual’'s race, color,
religion, sex, or national origin. 42 U.S.C. § 2000e-2(a)(1).

This statute prohibits two categories of discrimnation— disparate

The Conplaint contains two clainms titled “Count V'. (Doc.
#1, p. 13.) The Court will refer to plaintiff’s claim for sex
di scrimnation under the Florida Cvil R ghts Act as Count VI.

2The FCRA is nodeled after Title VII, Joshua v. Cty of
Gainesville, 768 So. 2d 432, 435 (Fla. 2000), and decisions
construing Title VII are applicable to clainms under the FCRA
Jiles v. United Parcel Serv., Inc., No. 09-13625, 2010 W. 27958 at
* 1 (11th Gr. Jan. 7, 2010) (citing Har per v. Bl ockbuster
Entertainnent Corp., 139 F.3d 1385, 1387 (1l1th Gr. 1998)).
Therefore, the Court wll not independently analyze the FCRA
cl ai ns.




treatment and disparate inpact.? Reeves v. C H  Robinson

Wrldw de, Inc., 594 F.3d 798, 807 (11th Cr. 2010)(en banc). In

di sparate treatnent situations, an enployer discrimnates agai nst
an enpl oyee because of the person’s nenbership in a protected group
(e.g., wonen). |d. Disparate treatnent discrimnation can take
two fornms - a tangi ble enploynent action or creation of a hostile

work environnent. Id.; Nurse “Be” v. Columbia Palms W Hosp. Ltd.

P ship, 490 F.3d 1302, 1308 (1ith Cr. 2007). Plaintiff alleges
both fornms of disparate treatnent discrimnation by alleging she
was subjected to a hostile work environnent and then was term nat ed
from enpl oynent because of her sex.

Title VIl also prohibits discrimnation by retaliation. Title
VIl provides, in part:

It shall be an unlawful enploynent practice for an

enpl oyer to discrimnate against any of his enpl oyees or

applicants for enployment . . . because he has opposed

an% practice made an unl awful enpl oynent practice by this

subchapter, or because he has nmade a charge, testified,

assisted, or participated in any nmanner in an

I nvestigati on, pr oceedi ng, or hearing under this

subchapt er
42 U.S.C. § 2000e-3(a). The statute thus contains an “opposition
cl ause” and a “participation clause” protecting different types of
protected activities. Plaintiff clains retaliation only under the
participation clause, alleging that her termnation was in
retaliation for her protected activities of filing her Novenber
2007 EEOC charge and continuing to actively pursue her sex

di scrim nation clai magai nst Cooper.

3Di sparate inpact discrimnationis not at issue in this case.
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A. Hostile Wrk Environnent

In Counts | and IV Smith alleges that her supervisor, Kevin
Cooper, created a hostile work environment because of her sex. To
prove a hostile work environnment claim plaintiff nust show

(1) that he or she belongs to a protected group; (2) that
the enployee has been subject to unwel cone sexua
harassnent, such as sexual advances, requests for sexual
favors, and other conduct of a sexual nature; (3) that
t he harassnent nust have been based on the sex of the
enpl oyee; (4) that the harassnent was sufficiently severe
or pervasive to alter the terns and conditions of
enpl oynent and create a discrimnatorily abusive working
environnment; and (5) a basis for holding the enployer
Iiable.

Reeves, 594 F. 3d at 808 (citing Mendoza v. Borden, Inc., 195 F. 3d

1238, 1245 (11th G r. 1999)). For purposes of the sumary judgnment
nmoti on, defendant asserts a | ack of evidence as to elenents (3) and
(4) only. (Doc. #50, p. 18.) Plaintiff responds that there is
sufficient evidence to create questions of fact for a jury as to
bot h el enents.

Wor kpl ace conduct is not “neasured inisolation” but rather is
considered “both curmulatively and in the totality of the
circunstances.” Reeves, 594 F.3d at 808. Plaintiff alleges that
the followng interactions with Cooper establish both disputed
prongs of her hostile work environnment clains. |In May 2003, during
plaintiff and Cooper’s first neeting and |ong before he becane
plaintiff’s supervisor, Cooper went “ballistic” regarding a m ssing
chart. (Doc. #70, p. 9.) After Cooper began supervising Smth in
early 2007, Cooper was not nice to Smth and generally ignored
Smth's emails, voice mails, and appointnents for neetings. (l1d.)

In a May 2007 neeting, when Smith tried to address Cooper’s | ack of
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response to her emils and voice mils, Cooper responded
aggressively by spinning around in his chair and pounding on his
keyboard. (l1d. at 10.) In Novenber 2007, Cooper becane enraged at
Smith for allowm ng a NCH doctor’s interviewto be published in Tine
Magazi ne, and Smth descri bed Cooper’ s anger as “pal pabl e” and t hat
she felt “like a child being scolded.” (l1d. at 10-11.) On two
occasi ons Cooper demanded that Sm th conpl et e huge assi gnnents with
very short deadlines, and then ignored the work product. (ld. at
11.) At a Novenber 6, 2007 neeting, Cooper “lit into” plaintiff
stating that there were enployee conplaints, that none of the
physi ci ans she supervised or 21st Century enpl oyees |iked her, and
that she didn’t fit into Cooper’s vision for the oncol ogy program
(Id. at 12.) Further, Cooper generally broke neeting appoi ntnents
with plaintiff and her staff; overturned a disciplinary action
plaintiff inposed; requested financial data about her departnent,
inplying that plaintiff manipul ated data; and made antagonistic
comments in front of VIPs. (ld. at 11.)

(1) Harassnment Based on Sex of Enpl oyee

In order for the alleged harassnent to be subject to Title
VIl, it nust be based upon the plaintiff’s sex. Mendoza, 195 F. 3d
at 1245. Although it is not the typical case, a sexual harassnent
cl ai m can be based on of fensive conduct which is not of a sexual
nature but which is inflicted on an enpl oyee because of gender

Bell v. Crackin Good Bakers, Inc., 777 F.2d 1497, 1503 (11th Cr.

1985) (hol ding that “threatening, bellicose, deneaning, hostile or
of fensi ve conduct by a supervisor in the workplace because of the

sex of the victini can be actionable.).
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Nonet hel ess, “not all objectionable conduct or |anguage
anounts to discrimnation . . . . Title VIl is not a ‘genera
civility code.’” Reeves, 594 F.3d at 808 (internal citations
omtted). Thus, “[i]t does not prohibit harassnent al one, however
severe and pervasive. Instead, Title VIl prohibits discrimnation,
i ncluding harassnment that discrimnates based on a protected
category such as sex.” Id. at 809 (citing Baldwin v. Blue

Cross/Blue Shield of Ala., 480 F.3d 1287, 1301-02 (1ith Gr.

2007)). “The critical issue, Title VII'"s text indicates, is
whet her nmenbers of one sex are exposed to di sadvant ageous ternms or
condi ti ons of enploynent to which nenbers of the other sex are not

exposed.” Oncale v. Sundowner O fshore Servs., 523 U.S. 75, 80

(1998)(quoting Harris v. Forklift Sys., Inc., 510 U S 17, 25

(1993) (G nsburg, J., concurring)).
The Conpl ai nt all eges that Cooper “was generally known .

as a msogynist” (Doc. #1, p. 7) and “Cooper could not work with
intelligent, effective, powerful wonmen [and his] conduct was not
directed at intelligent, effective, powerful nmen, . . .7 (ld.)
Wiile Title VIl makes no distinction between “powerful” nmen and
“powerful” wonmen, there is evidence in the sunmmary judgnment record
t hat Cooper treated wonen differently than nen in the workpl ace,
that the different treatnment was based on gender, and that this
different treatnent was to the di sadvantage of wonen. This is not
a situation where the evidence establishes sinply that wonen take
nore of fense at the conduct than do nen. Rather, there is evidence
that Cooper did not m sbehave around nen, but did act out wth
wonen. (See, e.g., Doc. #66-3, p. 58; Doc. #66-4, pp. 43, 59; Doc.
#70, pp. 2-8.) Since at the summary judgnent stage the Court
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shoul d make all reasonable inferences in favor of the non-noving
party, the Court finds sufficient evidence to create a fact issue
for a jury as to whether Cooper’s conduct was based on gender
aninus or sinply a nmanagenent style sone found offensive.
Plaintiff has therefore satisfied this conponent of the
di scrimnation requirenents.

(2) Harassnment Sufficiently Severe or Pervasive

Havi ng found that the conduct could be found by a reasonabl e
jury to be gender-based, the final issue is whether the conduct
coul d reasonably be found to be sufficiently severe or pervasive.
The Suprene Court summari zed t hi s conponent of the sexual harassnment
st andar d:

[ S] exual harassnent is actionable under Title VIl only if
it Is so severe or pervasive as to alter the conditions
of [the victims] enploynent and create an abusive
working environment. [ ] W rkplace conduct is not
measured in isolation; instead, whether an environnent is
sufficiently hostile or abusive nmust be judged by | ooki ng
at all the circunstances, including the frequency of the

discrimnatory conduct; its severity; whether it 1is
physically threatening or humliating, or a nere
of fensive utterance; and whet her it unr easonabl y

interferes with an enployee’s work performance. [ ]
Hence, a recurring point in [our] opinions is that sinple
t easi ng, offhand coments, and i sol ated i nci dents (unl ess
extrenely serious) wll not anount to discrimnatory
changes in the terns and conditions of enploynent.

Cark County Sch. Dist. v. Breeden, 532 U S. 268, 270 (2001)

(internal citations and quotations omtted); see also Johnson, 234

F.3d at 509; Gupta, 212 F.3d at 586. The court enpl oys a cumul ative
totality of the circunmstances approach, and does not require proof

of each factor individually. Hulsey v. Pride Rests., LLC, 367 F.3d

1238, 1248 (11th Gr. 2004).
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Title VII “does not prohibit all verbal or physical harassnent
in the workplace,” and “does not reach genuine but innocuous
differences in the ways nmen and wonen routinely interact wth
menbers of the sanme sex and of the opposite sex.” Oncale, 523 U. S.
at 80-81. Instead, Title VII prohibits only the type of severe or
pervasi ve sexual harassnment that “alter[s] the conditions of the
victims enploynent.” |1d. at 81 (quotation omtted). The Court
| ooks for guidance to relatively recent cases which have found
conduct to have been sufficiently severe or pervasive, including

Reeves, 594 F.3d 798, Freytes-Torres v. City of Sanford, 270 Fed.

Appx. 885, 890-91 (11th Cr. 2008); Hulsey, 367 F.3d at 1248-49;
Johnson, 234 F.3d at 506, and conpares them to cases which have
found the conduct to be insufficiently severe or pervasive,

including Howard v. United Pruitt Corp., 196 Fed. Appx. 780, 781

(11th G r. 2006); Breeden, 532 U. S. at 270-71; Mendoza, 195 F. 3d at
1246-47; and Qupta, 212 F.3d at 585- 86.

View ng the evidence in the Iight nost favorable to plaintiff,
the Court finds that no reasonable jury could conclude that the
conduct in this case satisfied either the severity or pervasiveness
requi renents. It appears that nuch of the conduct plaintiff alleges
was harassnment was in fact annoyances and conmmuni cati on i ssues t hat
do not cone close to creating a hostile work environnent. For
exanpl e, plaintiff conplains that Cooper was general |y unresponsive
to her emails and calls and that he woul d make her wait for and then

cancel neetings, which was intentionally disrespectful. (Doc. #70,

-14-



p. 9-10.) Plaintiff also conplains of getting “make work”
assignnments in May and August 2007 where Cooper demanded a “huge
anount of data to be prepared that he later told Smith he’d ignored
in the decision maki ng process.” (ld. at 11.) Wth regard to the
nore substantial allegations, plaintiff identifies three incidents
i n which Cooper allegedly acted excessively aggressive, angry, and
physically threatening between Novenber 2007 and April 2008.
Plaintiff also identifies another incident with Cooper where he went
“ballistic” over a mnor matter four years prior. (Id. at 9.)
| sol ated scream ng incidents are not sufficiently severe to alter
the conditions of the plaintiff’s enploynment and create a hostile

wor k environment. See Howard, 196 Fed. Appx. at 781; Metz v. Hone

Depot, U S. A ,Inc., No. 8:06-CV-394, 2007 U. S. Dist. LEXIS 80442 at

*56 (MD. Fla. Cct. 30, 2007) (citing Harris, 510 U S. at 21-22).
Thi s conduct, conbined with the other alleged harassnent set forth
in the record, does not rise to the level of the severity required
to maintain a hostile work environnment claim

Additionally, with regards to the frequency of the conduct,
even plaintiff conpl ai ned of the infrequency that Cooper interacted
with her. 1In fact, the “overarching problem Smth had with Cooper
was his ignoring her; . . .” (Doc. #70, p. 9.) Having taken into
consideration the cunulative effect of the calculated |ack of
communi cation, make-work assignnents, “petty slights”, and the
screamng incidents, as well as all the conduct summarized by

plaintiff (id. at 9-12), Smth has not shown that the conduct was
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obj ectively either severe or pervasive in order to establish aclaim
for hostile work environnment. Accordingly, the Court wll grant
NCH s notion for summary judgnent as to Counts | and | V.
B. Term nation of Enpl oynent

Plaintiff all eges that her term nation fromenpl oynent was bot h
discrimnation based on sex and retaliation for her protected
activities. Since Smth does not allege that the 21st Century sale
itself was done with discrimnatory intent (doc. #50, p. 9), her
claim nust be prem sed on the fact that NCH did not continue to
enploy Smth after the 21st Century sale.

The parties agree that the burden-shifting franmework

established in McDonnel |l Douglas Corp. v. Geen, 411 U. S. 792 (1973)

and Texas Dep’'t of Cmy. Affairs v. Burdine, 450 U S 248 (1981),

applies to these clains. Under this framework, an enpl oyee nust
first establish a prima facie case of discrimnation before the
burden shifts to the enployer to articulate legitimte,
nondi scrimnatory reasons for the discrimnation, after which the
burden shifts back to the plaintiff to produce evidence sufficient
to allow a reasonable fact finder to conclude that the enployer’s

reasons were pretextual. WIson v. B/E Aerospace, Inc., 376 F.3d

1079, 1087 (11th Cir. 2004).

(1) Prima Facie Case

Plaintiff’'s second cat egory of di sparate treat nent
discrimnation in violation of Title VII is that she was term nated
because of her sex.
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Odinarily, to establish a prima facie case of
discrimnation wunder Title VII, the plaintiff nust
establish that (1) she is a nmenber of a protected cl ass;
(2) she was subjected to adverse enploynent action; (3)
her enpl oyer treated simlarly situated enpl oyees who are
not menbers of the plaintiff’s class nore favorably; and
(4) she was qualified for the job | ] I n
reduction-in-force cases, however, a plaintiff
establishes a prima facie case of discrimnation by (1)
showi ng that [she] was a nenber of a protected group and
was adversely affect by an enploynent decision; (2)
proving that [she] was qualified for [her] position or to
assunme anot her position at the tinme of the discharge; and
(3) producing sufficient evidence fromwhich a rational
fact finder could conclude that his enployer intended to
discrimnate against him in nmking the discharge
decision. [ ] W have held that, in reduction-of-force
cases, the enployer “seldonf seeks to replace the
di scharged enpl oyee.

Lawer v. Hllcrest Hospice, Inc., 300 Fed. Appx. 768, 772-73 (11lth

Cr. 2008) (internal quotations and citations omtted).

Plaintiff also alleges that her termnation was in retaliation
for engaging in protected activities. Furthernore, plaintiff
al l eges that her protected activity was the substantial notivating
factor in not being placed el sewhere within NCH and for NCH of fering
her a “meager” 12 week separation package. (Doc. #1, p. 10.) In
order to establish a prina facie case of retaliation under Title
VI, an enpl oyee nust show that: (1) she was engaged in an activity
protected under Title VII; (2) she suffered an adverse enpl oynent
action; and (3) there was a causal connecti on between the protected

activity and the adverse enploynent action. &oldsmth v. Baghy

El evator Co., Inc., 513 F. 3d 1261, 1277 (11th Cr. 2008); Penni ngton

v. Gty of Huntsville, 261 F.3d 1262, 1266 (11th G r. 2001).
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The parties focus on the retaliation claim so the Court w ||
do | i kewi se. Defendant asserts that plaintiff’s retaliation clains
must fail because there is no causal connection between her
termnation and the filing of her Novenber 30, 2007 EEOC charge of
discrimnation. (Doc. #50, p. 27.) Plaintiff responds that filing
the first EECC charge was not her only protected activity, and that
she has satisfied the |ight burden relating to causation.

“To establish that causal connection, a plaintiff need only
show that the protected activity and the adverse action were not

whol Iy unrelated.” Clover v. Total Sys. Servs., Inc., 176 F.3d

1346, 1354 (11th Gr. 1999)(citation and internal quotation
omtted); Goldsmth, 513 F.3d at 1277-78. This burden may be
satisfied by showng a very close tenporal proximty between the
statutorily protected activity and the adverse enpl oynent action.

Thomas v. Cooper Lighting, Inc., 506 F.3d 1361, 1364 (11th Gr.

2007). Tenporal proximty is calculated begi nning, “on the date
t he enpl oyer gai ns know edge of the protected expression.” Raspanti

v. Four Am gos Travel,lnc., 266 Fed. Appx. 820, 823 (11th Cr. 2008)

(internal quotation omtted)(citing H gdon v. Jackson, 393 F.3d

1211, 1220 (11th G r. 2004); see also Breeden, 532 U. S. at 273-274.

In this case, Cooper received a faxed copy of Smth's EEOC charge
on Novenber 30, 2007. (Doc. #70, p. 25.) The tine | apse between
the Novenmber 30, 2007 EEOCC charge and the April 25, 2008
termnation, by itself, is insufficient to create a jury issue on

causation. See Drago v. Jenne, 453 F. 3d 1301, 1308 (11th G r. 2006)
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(“[!']n the absence of any other evidence of causation, a three and
one-hal f nmonth proximty between a protected activity and an adverse
enpl oynent action is insufficient to create a jury 1issue on
causation.”)

However, plaintiff argues that in determ ning whether thereis
tenporal proximty between her protected activity and the adverse
enpl oynent action, the Court should take i nto consi deration that NCH
is unable to give an exact tine |line of the circunstances that |ead
to the decision to termnate Smth. (Id. at 25-26.) If the
decision was made prior to Smth's April term nation date, then
there could be tenporal proximty sufficient to show causation
Additionally, plaintiff alleges that there is other circunstanti al
evi dence of causation. NCH is unable to pinpoint who nmade the
decision to termnate Smth, and their exact reasons why. (Doc.
#70, pp. 25-26.) Because there are questions of fact regarding
whet her the decision to termnate Smth was actually nade at an
earlier date, thus creating tenporal proximty, and who decided
Smth should be term nated, the Court finds that there is sufficient
evi dence of causation to sustain a prim facie case.

(2) Legitimate, Non-Retaliatory Reason for Term nation

Def endant argues that even if plaintiff has established the
prima facie case, defendant has rebutted that show ng by producing
evidence of a legitimate, non-retaliatory business reason for the

termnation and plaintiff has failed to show that proffered reason

-10-



was a pretext for retaliation. An enployer’s burden of rebuttal is

“extrenely light.” Tipton v. Canadi an | nperial Bank of Conmerce,

872 F.2d 1491, 1495 (11th Gr. 1989). The Court finds that
def endant has presented anple evidence of a legitimte, non-
retaliatory reason for plaintiff’s termnation in conjunction with
t he down-si zing and sal e of units of the hospital. NCH asserts that
plaintiff’s position was elimnated due to sound busi ness deci si ons.
(Doc. #50, p. 28.) Wien NCH sold its radiation therapy practice to
21st Century, plaintiff’s position was elimnated because the entire
practice group’s positions were elimnated. (ld.) Further, while
plaintiff did retain sone duties outside of the radiation therapy
practice, those duties were absorbed by current NCH enpl oyees. (1d.
at 30.) Wth regards to plaintiff’s separation package, although
plaintiff argues that two previously separated adm nistrative
directors were offered 30 weeks of separation pay, NCH argues that
both of the directors who recei ved 30 weeks separation pay separated
with NCHin 2003, over 5 years ago. (Doc. #50, p. 34) Furthernore,
the only evidence regardi ng how separation pay is cal culated since
2006 was presented by NCH, and Smth was offered pay according to
the NCH unwitten practice. (ld. at 11-12.)

In [ight of NCH s | egitinmte business reasons for term nating
Smth as well as for the offered separati on package, the presunption
of retaliation created by the prima facie case di sappears, and the
plaintiff nust denonstrate that the enployer’s reasons are a

“pretext for prohibited retaliatory conduct.” Johnson v. Booker T.
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Washi ngton Broad. Serv., Inc., 234 F.3d 501, 507 n.6 (11th Cir.

2000) .

(3) Showi ng of Pretext

A plaintiff can satisfy her burden of show ng pretext “either
directly by persuading the court that a discrimnatory reason nore
likely notivated the enployer or indirectly by showng that the
enpl oyer’ s proffered explanation is unworthy of credence.” Burdine,
450 U.S. at 256. There nust be sufficient evidence to allow a
reasonabl e fact-finder to conclude that the enployer’s articul ated

reasons are not believabl e. Jackson v. Ala. State Tenure Commi n,

405 F. 3d 1276, 1289 (11th Cr. 2005). This can be acconplished by
pointing to “weaknesses, inplausibilities, I nconsi stenci es,
i ncoherencies, or contradictions” in the proffered explanation.

ld.; Silvera v. Orange County Sch. Bd., 244 F.3d 1253, 1258 (11lth

Cr. 2001). The plaintiff nust present significant and probative
evi dence of pretext in order to avoid summary judgnment. Mayfield

v. Patterson Punp Co., 101 F.3d 1371, 1376 (11th G r. 1996).

| f the proffered reason was |l egitimte and nondi scri m natory,
then the plaintiff nust neet the proffered reason head on and rebut
it, and cannot succeed by sinply quarreling with the w sdom of that

reason. Brooks v. County Conni n of Jefferson County, Ala., 446 F. 3d

1160, 1163 (11th Cr. 2006). The Court nust “not act as a super-
per sonnel departnment that reexam nes an entity’s business deci si ons;
rather we limt our inquiry to whether the enpl oyer gave an honest

expl anation of its behavior.” Thomas v. CVS/ Pharnacy, 336 Fed
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Appx. 913, 914 (11th Cr. 2009) (internal quotations omtted). A
reason is not pretext for discrimnation unless it is shown both
that the reason was false, and that discrimnation was the rea

reason. ld.; St. Mary’'s Honor Ctr. v. H cks, 509 U S 502, 515

(1993). Thus, the Court nust determne, “in view of all the
evi dence, whether the plaintiff has cast sufficient doubt on the
defendant’s proffered nondiscrimnatory reasons to permt a
reasonable factfinder to conclude that the enployer’s proffered
| egitimate reasons were not what actually notivated its conduct.”

Conner v. Lafarge N. Am, Inc., 343 Fed. Appx. 537, 541 (11th G

2009) .

Smth first argues that NCH departed fromits policy that the
Chief HR O ficer or his designee nust review all dism ssals and in
her case, Smth's termnation was presented as “a fait acconpli”
thus, there is a question of material fact as to whether NCH s
proffered reasons for termnation are pretextual. (Doc. #70, p
29.) Secondly, Smth alleges that NCH has not shown who nade the
final decision to termnate Smth. Further, Smth argues that NCH
did not notify Smth with enough notice that her position was going
to be elimnated so that they could help find placenent for her
within the conpany. (Doc. #70, p. 29-30.) Smth suggests that
Cooper shoul d have given her a “heads up” that her position was to
be elimnated, so that she would have the opportunity to | ook

el sewhere in NCH for a position. (ld. at 15.)
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None of Smith’'s arguments neet NCH s |legitinate reasons head
on. Smth does not deny that she had substantially fewer
responsibilities at NCH after the 21st Century sale, only that she
continued to have tasks beyond the radiation therapy practice.
Whether Smth's remaining tasks justified retaining her as a ful
time enployee, or whether it made better business sense to
distribute those tasks to other enployees and termnate Smth, is
a personnel decision this Court shall not second-guess. Further,
the fact that NCH did not tell Smth sooner that she would be
termnated giving her the opportunity to be placed in another
position within the conpany fails to show pretext. Smth failed to
present evidence that she was qualified to assunme another position
within the conpany or that NCH had a record of creating jobs to
retain enpl oyees.

Addi tionally, NCH s deviation fromits normal policy regarding
Smth's termnation, by itself, does not showdi scrim natory ani nus.

Mtchel |l v. USBI Co., 186 F.3d 1352, 1355 (11th Cir. 1999). Smith

produced no evi dence that the deviation fromconpany policy was due
to her protected status or activity. The fact that NCH is unabl e
to identify who nmade the decision to termnate Smth may show sone
weaknesses in NCH s stated reasons for Smth's termnation.
However, not pinpointing who was the final decision nmaker does not
create a sufficient basis for a reasonable fact-finder to believe
that discrimnation or retaliation was the real reason Smth was
t erm nat ed. Furthernore, there was evidence that Smth's

-23-



term nation was not pretextual considering the sale of the entirety
of the radiation therapy practice and Smth' s other duties being
absorbed by current NCH enpl oyees, two of whomare female. Smth
only created a weak issue of fact as to whether NCH s were
pretextual and there was anple evidence that NCH termnated Smth

due to legitimate busi ness reasons. See Chapman v. Al Transp., 229

F.3d 1012, 1025 n.11 (11th Cr. 2000)(quoting Reeves v. Sanderson

Pl unbi ng Prods., Inc., 530 U S. 133, 148 (2000)). Accordingly, NCH

is entitled to summary judgnent on Counts Il and V.

Wth regards to plaintiff’s claim that she was term nated
because of sex, this case should be evaluated as a reduction-in-
force case. NCHsoldits radiation therapy practice elimnating all
enpl oyees associated with that practice group and allow ng 21st
Century the opportunity to hire themat wll. (Doc. #50, p. 8.)
Smith fails to establish a prim facie case. VWile Smth is a
menber of a protected class, was subject to an adverse enpl oynent
action, and was qualified for her position, she cannot showthat she
was qualified to assunme another position, or that NCH intended to
discrimnate in maki ng the term nation decision. Smth asserts that
she had “excellent” reviews and that NCH shoul d have found anot her
position for her. The fact that plaintiff was not replaced and her
duties were redistributed to current enployees, two of whom are
femal e, goes to show that NCH did not elimnate her position due to

her sex. See, e.g., Lawer, 300 Fed. Appx. at 773; Verna v. Public
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Health Trust of M am -Dade County, 539 F. Supp. 2d 1340, 1353 (S.D

Fla. 2008)(citing Moore v. Ala. State Univ., 864 F.2d 103, 105 (11th

Cir. 1989)); Lieberman v. M ani - Dade County, No. 99-1714, 2000 U. S.

Dist. LEXIS 14789 at *18 (S.D. Fla. Aug. 16, 2000). Thus, NCH is
entitled to sunmary judgnent on Counts |1l and VI.

Accordingly, it is hereby

ORDERED AND ADJUDGED:

1. Defendant’s Mdtion to Strike Plaintiff’'s Response to
Def endant’s Mdtion for Summary Judgnent, Including Plaintiff’s
Declarations Filed in Support is GRANTED in part and DENIED i n part.

2. Defendant’s Dispositive Mtion for Sunmary Judgnent (Doc.
#50) is GRANTED as to all Counts.

3. The Cerk of the Court shall enter judgnent accordingly as
to Counts I-VI in favor of defendant and against plaintiff. The
Clerk is further directed to termnate all pending notions and
deadl i nes as noot, cancel all hearings, and cl ose the case.

DONE AND ORDERED at Fort Myers, Florida, this 20t h day of

May, 2010. =9
JOHN E. STEELE
United States District Judge

¥ &AL

Copi es:
Counsel of record
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