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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON

STEPHEN YOST,
Plaintiff,
VS. Case No. 2:09-cv-28-Ft M 29DNF
STRYKER CORPORATI ON, STRYKER SALES
CORPORATI ON, HOMWEDI CA OSTEONI CS
CORP, doing business as Stryker
Ot hopaedi cs, STRYKER CORPORATI ON CF
M CH GAN

Def endant s.

CPI Nl ON AND ORDER

This matter cones before the Court on Plaintiff’s Mtion to
Dismss All Cains (Doc. #56) filed on April 21, 2010. Defendants
filed a Response (Doc. #58) on April 23, 2010. Pursuant to an
Order (Doc. #59), plaintiffs filed a Reply (Doc. #60) on April 30,
2010.

l.

On or about March 11, 2009, Stephen Yost (plaintiff or Yost)
filed an Anended Conplaint (Doc. #11) regarding his Trident PSL
Acet abul um hip prosthesis. Plaintiff’s hip prosthesis was
desi gned, manufactured and nmarketed by Defendant Howredica
Osteonics Corporation d/b/a Stryker Othopedics (HOC). (Id. at
1 11.) Plaintiff alleged that on or about January 19, 2005, the
prost hesis began to squeak and cause increasing pain over tine.

(Id. at 1 12.) 1In his First Anmended Conplaint, Yost alleged five
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theories of products liability: strict product liability (Count
), negligence/wantoness (Count 11), breach of express warranty
(Count I11), breach of inplied warranty of nerchantability (Count
V), and breach of inplied warranty of fitness for a particular
purpose (Count V). Each of the counts alleged Florida common | aw
and statutory authority to denonstrate the plaintiff’s entitlenent
torelief. On or about March 23, 2010, the Court di sm ssed w t hout
prejudice plaintiff's First Amended Conplaint because as pled
plaintiff’s clains were preenpted since plaintiff did not
sufficiently allege that defendants violated federal law. (Doc.
#52.) The Court granted plaintiff leave to file a Second Anended
Complaint. (1d.)

On or about, April 14, 2010, plaintiff filed a Second Anended
Compl ai nt (Doc. #53), alleging that plaintiff’s hip prosthesis was
adul terated and subject to a FDA recall. (Id. at 99 7-8.) As a
result of the inplantation of the defective device, defendants
violated federal law. In the Second Amended Conplaint, plaintiff
all eged the same five theories of product liability. (Id. at
19 45-76.)

Prior to the Court’s issuance of the March 23, 2010 Opinion
and Order, defendants filed a Mdtion for Hearing/ Status Conference.
(Doc. #48.) Defendants requested a status conference because the
deadl i ne for expert discl osures had passed and plaintiff had fail ed
to disclose any expert witnesses to support his claimfor product

defect. (1d.) After review of the file and the Second Amended



Compl aint, the Court granted the notion and decided to conduct a
status conference. (Doc. #54.) Five days prior to the schedul ed
status conference, plaintiff filed the instant notion to dismss
all clains. (Doc. #56.)

.

Plaintiff seeks to voluntarily dismss the Second Anended
Conpl ai nt wi thout prejudice, but defendants object. Plaintiff has
an absolute right to a voluntary dism ssal before an Answer or
Motion for Summary Judgnent is filed. See Fep. R Cv. P

41(a) (1) (A) (i): Matthews v. Gaither, 902 F.2d 877, 880 (1lth Gir.

1990) (col l ecting cases). O herwi se, a stipulation of dismssal is
required, Febp. R QGv. P. 41(a)(1)(A(ii), or a dismssal by the
Court on terns that it considers proper, Fen. R Cv. P. 41(a)(2).

Def endant s obj ect to the request to dism ss w thout prejudice,
asserting that the suit is neritless. Def endants argue that
di sm ssal should be with prejudice, or the notion should be denied
and the case allowed to proceed to trial.

Upon review of all the filings, the Court finds that the
voluntary dism ssal should be granted, and that the dism ssal
shoul d be wi t hout prejudice. Although the Court declines to inpose
attorney’s fees as atermor condition of dismssal, the Court wll

di smiss the case subject to FeEbp. R Cv. P. 41(d).?

'Under Federal Rule of Civil Procedure 41(d),

If a plaintiff who previously dismssed an action in any
(continued. . .)



Accordingly, it is now

ORDERED:

Plaintiff’s Motionto Dismss All O ainms (Doc. #56) is GRANTED
subject to the followng condition: |If plaintiff files an action
in any court based on, or including, the same claim or clains
agai nst defendants, plaintiff shall pay all of the costs to date of
this action as they relate to defendants. The Cerk shall enter
j udgnent accordingly, termnate all deadlines and notions as noot,
and close the file.

DONE AND ORDERED at Fort Myers, Florida, this 4t h day of

May, 2010.
) -~
e/ /o ¢3 [0
JOHN E. STEELE
United States District Judge
Copi es:

Counsel of record

Y(...continued)
court files an action based on or including the sane
cl ai m agai nst the sane defendant, the court:

(1) may order the plaintiff to pay all or part
of the costs of that previous action; and

(2) my stay the proceedings wuntil the
plaintiff has conplied.
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