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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI SI ON
ONEN BEDASEE,
Plaintiffs,
VS. Case No. 2:09-cv-111- Ft M 29SPC

FREMONT | NVESTMENT & LOAN, DCES 1-
100; TRUSTEES 1-100,

Def endant s.

CPI Nl ON AND ORDER

~ This matter comes before the Court on defendant’s Anended
Motion to Dismss (Doc. #18) filed on April 8, 2009. In response,
plaintiffs filed a pro se Mdtion to D smss Defendants’ Mtion to
Dismss Plaintiffs’ Anended Conpl ai nt (Doc. #24) on April 27, 2009,
which was term nated as a notion and construed as a response (see
Doc. #25).
l.

In deciding a Rule 12(b)(6) notion to dism ss, the Court nust

accept all factual allegations in a conplaint as true and take them

inthe light nost favorable to plaintiff. Erickson v. Pardus, 551

U S 89 (2007); Christopher v. Harbury, 536 U S. 403, 406 (2002).

“To survive dismssal, the conplaint’s allegations nust plausibly
suggest that the [plaintiff] has a right to relief, raising that
possibility above a speculative level; if they do not, the

plaintiff’s conpl aint should be dismssed.” Janes River Ins. Co.

v. Gound Down Eng’g, Inc., 540 F.3d 1270, 1274 (11th Gr.
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2008) (citing Bell Atl. Corp. v. Twonbly, 550 U S. 544, 555-56

(2007)) . The former rule -- that “[a] conplaint should be
dismssed only if it appears beyond doubt that the plaintiffs can
prove no set of facts which would entitle them to relief,” La

Grasta v. First Union Sec., Inc., 358 F.3d 840, 845 (11th Gr.

2004) -- has been retired by Twonbly. Janmes River Ins. Co., 540

F.3d at 1274. Thus, the Court engages in a two-step approach
“When there are well-pleaded factual allegations, a court should
assunme their veracity and then determ ne whether they plausibly

giveriseto an entitlenment to relief.” Ashcroft v. Igbal, 129 S.

Ct. 1937, 1950 (2009). Dismssal is warranted under Fep. R Cv. P
12(b)(6) i1f, assumng the truth of the factual allegations of
plaintiff's conplaint, there is a dispositive legal issue which

precludes relief. Neitzke v. WIllians, 490 U S. 319, 326 (1989);

Brown v. Crawford County, 960 F.2d 1002, 1009-10 (11th Cr. 1992).

Because Plaintiff is proceeding pro se, his pleadings are held to
a |l ess stringent standard than pl eadi ngs drafted by an attorney and

will be liberally construed. Hughes v. Lott, 350 F.3d 1157, 1160

(11th Cr. 2003).
.
In the twelve-count Anmended Conplaint for Rescission of
Mortgage and for Damages (Doc. #3), plaintiff Ownen Bedasee
(Bedasee) alleges fraud and failure to disclose by Frenont

I nvestnent & Loan (Frenont) in the processing of a purchase noney



nort gage | oan for $444, 000. 00, plus a second nortgage | oan, secured
by the property located at 2040 16th Ave. S.W, Naples, Florida.
The closing occurred on August 16, 2005. Plaintiff alleges that
Frenmont stated that the loan terns were nore conpetitive at the
time of the application through the date of closing and plaintiff
had a limted tine to review the closing docunents. Plaintiff
alleges that Frenont failed to provide copies of all relevant
docunents fromclosing, that the | oan docunents reflect a closing
agent fee not listed on the HUD 1 Statenent, that the rate is
predatory, and that the Residential Loan Application Form 1003 was
not included. Plaintiff further alleges the failure to discl ose or
provide a tinely good faith estimte of settlenment charges.

Plaintiff seeks actual |oss for “unnecessary high settl enent
charges” under the Real Estate Settlenment Procedure Act (RESPA)
rescission of the nortgage pursuant to the Truth in Lending Act
(TILA) and damages for the sane; damages under the Florida
Deceptive and Unfair Trade Practices Act (FDUTPA), in two counts;
damages for material m srepresentations regarding the rate of the
|l oan and plaintiff’s ability to pay the |oan; danmages for fraud
regarding the loan terns; rescission of the nortgage; damages for
breach of contract and failure to act in good faith; damages
because defendant nmay not be the owner of the Note and nortgage;
damages for breach of inplied covenant of good faith and fair
dealing; declaratory relief; equitable tolling;, and damages under
the Credit Repair O ganizations Act (CROA).
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Def endant Frenont argues that no private cause of action is
available to plaintiff under RESPA, a claimunder TILA is barred
because the statute of I|imtations has expired, the Anmended
Complaint is insufficiently pled under Fep. R Cv. P. 8 or requires
a nore definite statenent, the FDUTPA claimnust fail because the
underlying clains do, the fraud and rescission clains are
insufficiently pled under Feo. R Cv. P. 9(b), and the state cl ai ns
are i nproperly before this Court or otherw se precluded. Plaintiff
responds that the Mortgage was a unil ateral contract and therefore
an invalid contract.

A, RESPA
Def endant is correct that Section 2604! does not provide a

private cause of action. Collins v. FIVHA- USDA, 105 F. 3d 1366, 1368

(11th Cr. 1997)(“That Congress elimnated the provision when it
anended the statute strongly suggests Congress i ntended that there
no | onger be a private danmages renedy for violation of § 2604(c).")

RESPA does provide civil remedi es under other sections, e.qg.,
12 U.S.C. § 2605(f), 12 U.S.C. § 2605(a), 12 U S. C. § 2607(d)(2),

and 12 U S.C. §8 2608, however plaintiff fails to state a claim

Section 2604(c) describes that a |l ender “shall include with
t he bookl et a good faith esti mate of the anmount or range of charges
for specific settlenent services the borrower is likely toincur in
connection with the settlenent as prescribed by the Secretary.” 12
U S C § 2604(c).



under the other sections of RESPA. Therefore, Count | wll be
di sm ssed.
B. TILA

Under 15 U.S.C. § 1640, a creditor may be |iable for damages
to plaintiff for failure to disclose under 15 U.S.C. 8§ 1638, if the
action is brought within one year of the violation, or inthis case
the August 2005 closing. 15 U . S.C. 8§ 1640(e). Cearly, the one
year tinme limtation passed well before this case was filed in
February 23, 2009. TILAis subject to equitabletollingincertain

special circunstances, Ellis v. GVWAC 160 F.3d 703, 708 (11th G r

1998), however the necessary conditions are not present in this
case and the claimfor danages is therefore barred.
The request for rescission is also barred under the Rooker-

Fel dman® doctrine, Velardo v. Frenont Inv. & Loan, 298 Fed. AppxX.

890, 892 (1ith CGr. 2008), based on the related state court

forecl osure case, Frenont Inv. & Loan Co. v. Bedasee, No. 2008- CA-

01277 (Fla. 20th Cir. Ct.)3 The motion to disnmiss will be granted

as to Count I1.

2The Rooker-Fel dman doctrine “places limts on the subject
matter jurisdiction of federal district courts and courts of appeal
over certain matters related to previous state court litigation.”
Goodman _v. Sipos, 259 F.3d 1327, 1332 (11th Gr. 2001). I n
essence, the Rooker-Feldman doctrine prevents any federal court
other than the United States Suprenme Court fromreview ng the final
judgnents of state courts.

3The Court takes judicial notice of the state court docket
reflecting a Certificate of Sale to Frenont for $100. 00 on June 10,
2009, pursuant to a foreclosure sale, and t he pendi ng appeal before
the District Court of Appeals.



C. CROA

Under CROA, consuners are provided protection in consuner
credit transactions where “credit is offered or extended” to an
individual. 15 U S. C § 1679a(2). “The term ‘credit’ means the
right granted by a creditor to a debtor to defer paynent of debt or
to incur debt and defer its paynent.” 15 U. S.C. 8§ 1602(e). A
“creditor” includes one who originates 2 or nore nortgages in a
one-year period, not including a residential nortgage transaction
but secured by the consumer’s principal dwelling, i.e., an equity
line. 15 U S.C. § 1602(f), (aa).

Plaintiff cites Sections 1679b and 1679g. Under 1679b, no
person may nmake a statenent or advise a consuner to nake an untrue
or msleading statement with respect to the consuner’s credit
wort hi ness to, a consuner reporting agency or to whomthe consuner
is applying for credit. Plaintiff herein does not allege that he
was i nduced to lie or counseled to m slead a creditor regarding his
ability to pay or his credit worthiness. Rather, plaintiff alleges
that Frenont filled out the | oan application itself and overstated
plaintiff’s inconme and assets. Section 1679g i nposed liability on
credit repair organizations which provide services for value to
inprove a consuner’s credit record, and does not include a
creditor. 15 U S. C. 8§ 1679a(3). Therefore, liability cannot be
i nposed on Frenont under this Section. As pled, plaintiff cannot
state a claimfor liability under CROA, and the notion to dismss

will be granted as to Count Xl|



D. FDUTPA
FDUTPA is a renedi al statute. “Arenedial statute is designed
to correct an existing law, redress an existing grievance, or

i ntroduce regul ati ons conducive to the public good.” Fonte v. AT&T

Wreless Servs., 903 So. 2d 1019, 1024 (Fla. 4th DCA 2005) (quoting

Adans v. Wight, 403 So. 2d 391, 394 (Fla. 1981)), review denied

918 So. 2d 292 (Fla. 2005). Under FDUTPA, a “violation” is a
violation of any rules pronul gated pursuant to the Federal Trade
Comm ssion Act, standards of unfairness and deception set and
interpreted by the Federal Trade Conm ssion or federal courts
and/or any law, statute, rule, regulation, or ordinance which
proscribes unfair nethods of conpetition or deceptive practices.
FLA. Stat. 8 501.203(3)(a)-(c). Regardl ess of the basis of the
viol ation, the Court has dism ssed the federal clainms under RESPA,
TILA, and CROA, and is not inclined to maintain jurisdiction over
the FDUTPA state |aw clains, as provi ded bel ow
E. State Cains

Under 28 U.S.C. 1367(c), “[t]he district courts may decline to
exerci se supplenental jurisdiction over a claimunder subsection
(a) if--. . .(3) the district court has dismssed all clainms over
which it has original jurisdiction. . . .7 In this case,
jurisdiction was prem sed on a federal question, 28 U S.C. § 1331,

and the Court has now dismssed Counts I, 11, and XlI. As a



result, to the extent not nooted by the state court action, the
remai ni ng counts will be dism ssed w thout prejudice.

Accordingly, it is now

ORDERED:

1. Defendant’s Amended Mdtion to Dismss (Doc. #18) is
GRANTED and Counts 1, Il, and Xl are dismssed. The Court
declines to exercise supplenental jurisdiction over the remaining
state clainms, which are dismssed without prejudice. The Cerk
shal | enter judgnent accordingly.

2. Def endant’s Mdtion to Strike Plaintiffs’ Notice of
Viol ati ons of Federal Statues [sic] 15 U S.C. By Defendants Agai nst
Plaintiffs (Doc. #28) and Motion to Strike Plaintiffs’ Notice of
the Filing of New Evidence and to Amended Conplaint C aim (Doc
#34) are DEN ED as noot.

3. The Clerk is further directed to termnate all pending
noti ons and deadlines as noot, and to close the file.

DONE AND ORDERED at Fort Myers, Florida, this 6t h day of

5

January, 2010. ,  9
3 | @ (idiv -

JOHN E. STEELE

United States District Judge
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Counsel of record



