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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI SI ON
M CHAEL REI LLY,
Pl aintiff,
VS. Case No. 2:09-cv-129- Ft M 29SPC
COW SSI ONER OF SOCI AL SECURI TY,

Def endant .

CPI Nl ON AND ORDER

This matter is before the Court on consideration of the
Magi strate Judge’s Report and Recommendation (Doc. #21), filed
April 15, 2010, recommending that the Conmissioner’s Mtion to
Dismss (Doc. #19) be granted. On April 23, 2010, plaintiff filed
an Objection to Report & Recommendations (Doc. #22).

After conducting a careful and conpl ete revi ewof the findings
and recommendations, a district judge nay accept, reject or nodify
the magistrate judge’'s report and recommendati on. 28 U.S.C. 8

636(b)(1): WIllians v. Wainwight, 681 F.2d 732 (11th Gr. 1982),

cert. denied, 459 U S. 1112 (1983). A district judge “shall make

a de novo determnation of those portions of the report or
speci fi ed proposed findings or recomendati ons to which objection
is mde.” 28 U S.C 8§ 636(b)(1(O. This requires that the
district judge “give fresh consideration to those issues to which

speci fic objection has been nmade by a party.” Jeffrey S. v. State

Bd. of Educ., 896 F.2d 507, 512 (11th Cr. 1990)(quoting H R 1609,
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94th Cong. 8 2 (1976)). Even in the absence of specific
objections, there is no requirenent that a district judge review

factual findings de novo, Garvey v. Vaughn, 993 F.2d 776, 779 n.9

(11th Cir. 1993), and the court nay accept, reject or nodify, in
whole or in part, the findings and recommendations. 28 U S.C. 8
636(b)(1)(C). The district judge reviews |egal conclusions de

novo, even in the absence of an objection. See Cooper-Houston v.

Southern Ry., 37 F.3d 603, 604 (11th Cr. 1994); Castro Bobadilla

v. Reno, 826 F. Supp. 1428, 1431-32 (S.D. Fla. 1993), aff’'d, 28
F.3d 116 (11th Cir. 1994) (Table).

The Magistrate Judge found a failure to exhaust, and found
t hat the appeal process was in place but not utilized by plaintiff.
Plaintiff objects that the state court failed to produce
docunent ati on showi ng that plaintiff’s probati on was reinstated and
the Social Security Adm nistration’s reliance on the state docket
i n denyi ng benefits was i nproper. Wether the state court erred is
not at issue in this Court, but rather the issue is exhaustion of
remedies in the Social Security process. After conducting an
i ndependent exam nation of the file and upon due consideration of
the Report and Recommendation and Objection thereto, the Court
accepts the Report and Recommendati on of the magistrate judge and
w Il overrule the objection.

Accordingly, it is now

ORDERED:



1. The Report and Recomrendati on (Doc. #21) is hereby adopted
and the findings incorporated herein.

2. The (bjection to Report & Recomendations (Doc. #22) is
overrul ed.

3. The Conm ssioner’s Motion to Dism ss (Doc. #19) i s GRANTED
and the case is dism ssed w thout prejudice.

4. The Cerk shall enter judgnment di sm ssing the case w t hout
prejudice, termnate all deadlines, and close the case.

DONE AND ORDERED at Fort Myers, Florida, this 24th  day of

May, 2010.
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JOHN E. STEELE
United States District Judge
Copi es:

Hon. Sheri Pol ster Chappell
United States Magi strate Judge

Counsel of Record
Unrepresented parties



