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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON
RONNI E LEE MATTHEWS

Petiti oner,

VS. Case No. 2:09-cv-130-FtM 29SPC
Case No. 2:06-cr-91-Ft M 29SPC

UNI TED STATES OF AMERI CA,

Respondent .

CPI Nl ON AND ORDER

_ This matter conmes before the Court on petitioner Ronnie Lee
Matt hews’ Motion Under 28 U.S.C. § 2255 to Vacate, Set Aside, or
Correct Sentence By a Person in Federal Custody (Cv. Doc. #1; Cr.
Doc. #56)!, a supporting Menorandum (Cv. Doc. #2; Cr. Doc. #57),
and an Appendi x (Cv. Doc. #3; C. Doc. #58), all filed on March 2,
20009. The United States filed its Response in Qpposition to
Petitioner’'s Mtion to Vacate, Set Aside, or Correct Sentence
Pursuant to 28 U . S.C. 8 2255 on April 16, 2009 (Cv. Doc. #8). For
t he reasons set forth below, the notion is denied.
l.
On July 19, 2006, a federal grand jury in Fort Myers, Florida

returned a two-count Indictnent (Cr. Doc. #3) charging petitioner

The Court will nake references to the dockets in the instant
action and in the related crimnal case throughout this opinion.
The Court will refer to the docket of the civil habeas case as “Cv.
Doc.”, and will refer to the underlying crimnal case as “Cr. Doc.”
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Ronnie Lee Matthews (petitioner or Matthews) with conspiracy to
possess with intent to distribute cocaine and possession wth
intent to distribute cocaine. On Cctober 30, 2006, petitioner pled
guilty to both counts pursuant to a witten Plea Agreenent (Cr.
Doc. #19-2.) On March 19, 2007, the Court sentenced petitioner to
a 188 nmonth term of inprisonnent on each count, to be served
concurrently, and to be followed by 72 nonths supervised rel ease.
(Cr. Doc. #32). Judgnent (Cr. Doc. #35) was issued on March 22,
2007.

Petitioner, through counsel, filed a Notice of Appeal (Cr.
Doc. #36) on March 28, 2007. The only issue raised on appeal was
that the sentence was not reasonable. On January 7, 2008, the
El eventh Circuit Court of Appeals granted the governnent’s notion
to dismss the appeal pursuant to a valid waiver contained in the
Pl ea Agreenent (Cr. Doc. #55). Petitioner filed this timely § 2255
noti on on March 2, 2009.

Read liberally, petitioner’s 8§ 2255 Petition sets forth the
followwng clains: (1) Petitioner’s sentence violated the Eighth
Amendnent to the United States Constitution because he was
sentenced as a career offender based on two crinmes (battery on a
police officer and escape) which did not qualify as crines of
vi ol ence and therefore inproperly increased his sentencing range
under the United States Sentencing Cuidelines; (2) Petitioner’s
sentence violated the Ei ghth Anmendnent to the United States
Constitution because the governnment took the position that the
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instant federal offenses were commtted within 15 years of the date
of petitioner’s release frominprisonnment, in breach of the Plea
Agreenent; and (3) Petitioner’s attorney provided ineffective
assi stance of counsel by failing to raise and pursue these two
I Ssues.

.

The United States argues that these i ssues cannot be raised in
this 8§ 2255 proceeding because of the waiver provision of
petitioner’s Plea Agreenent. Although the Court does not doubt the
validity of the waiver provision, the Court finds that it does not
apply to the issues raised in the 8 2255 notion. Unlike the direct
appeal, which involved only the reasonabl eness of the sentence,
petitioner raises two clains under the E ghth Anmendnent and an
i neffective assi stance of counsel claimprem sed on the validity of
the Ei ghth Anmendnent clains. The waiver provision of the Plea
Agreenent specifically excepts Eighth Amendnent clains from the
wai ver . (Cr. Doc. #19-2, p. 7, 1 5.) The Court finds that an
i neffective assistance of counsel claim based on these Eighth
Amendnent cl ains are al so excepted fromthe waiver. Therefore, the
Court rejects the governnent’s waiver argunent as to all three
cl ai ns.

[T,
The standard for Petitioner’s two Eighth Armendnent clains is

well settl ed:



A sentence only violates the Eighth Anendnment if it is
grossly disproportionate to the offense. [ ]| The Suprene
Court has nmade it clear that [o]Jutside the context of
capital puni shnent , successf ul challenges to the
proportionality of sentences [are] exceedingly rare. [ ]
In non-capital cases, the Ei ghth Arendnent enconpasses,
at nost, only a narrow proportionality principle. [ ]
Cenerally, when a sentence is within the limts inposed
by statute, it is neither excessive nor cruel. [ ]

United States v. Flores, F.3d _ , 2009 W 1842652, *11 (11lth

Cr. June 29, 2009)(internal quotations and citations omtted). As
the Plea Agreenent accurately states, the statutory nmaxi num was
thirty (30) years inprisonnent for each count, for a total of 60
years inprisonnment (Cr. Doc. #19-2, p. 2). Plaintiff had 3 prior
drug felony convictions, and the Court inposed a sentence of 188
months, i.e., 15 years, 8 nonths. This sentence is therefore
approxi mately 38 percent of the statutory maxi num as well as being
within the advisory Sentencing GCuidelines range. No Eighth
Amendnent violation has been established, and there was no

i neffective assi stance under Strickland v. Washi ngton, 466 U.S. 668

(1984) in failing to argue an Ei ghth Anendnent issue.

The ot her issues enbedded in the Ei ghth Anendnment clains are
not properly before the Court. To the extent that petitioner
chal l enges the use of his convictions of battery on a police
of ficer and escape to determ ne his career offender status, or the
fifteen year tine period, the clainms are barred by the waiver
provision in the Plea Agreenent, which has al ready been determ ned
to be valid by the Eleventh Crcuit. Petitioner’s reliance on

Begay v. United States, 128 S. Ct. 1581 (2008) and United States V.
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Archer, 531 F.3d 1347 (11th Gr. 2008) is foreclosed because the

Eleventh Circuit has held that Begay/Archer cannot apply

retroactively to a 8 2255 proceeding. United States v. Col ey, No.

08- 15962, 2009 W. 2019859 (11th Cr. July 14, 2009). Additionally,
not hing i n the Pl ea Agreenent prohibited the governnent frommaking
the argunents it did at the sentencing hearing.

Accordingly, it is now

ORDERED:

1. Petitioner’s Motion Under 28 U.S. C. 8§ 2255 to Vacate, Set
Asi de, and to Correct, Sentence By a Person in Federal Custody (Cv.
Doc. #1) is DENIED as to all clainms for the reasons set forth
above.

2. The derk of the Court shall enter judgnent accordingly
and close the civil file. The Cerk is further directed to place
a copy of the civil Judgnent in the crimnal file.

DONE AND ORDERED at Fort Myers, Florida, this 17th  day of

August, 20009.
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JOHN E. STEELE
United States District Judge

Copi es:
Counsel of record
Ronni e Lee Matt hews



