Smith v. USA

UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON
JAMES EARL SM TH,

Petiti oner,

VS. Case No. 2:09-cv-143- Ft M 29SPC
Case No. 2:06-cr-42-Ft M 29SPC

UNI TED STATES OF AMERI CA,

Respondent .

CPI Nl ON AND ORDER

_ This matter cones before the Court on petitioner Janmes Earl
Smth's Mtion Under 28 U S. C. § 2255 to Vacate, Set Aside, or
Correct Sentence By a Person in Federal Custody (Cv. Doc. #1; Cr.
Doc. #89)! and supporting Menorandum (Cv. Doc. #2, Cr. Doc. #90),
both filed on March 6, 2009. The United States filed its Response
in Opposition to Petitioner’s Mtion to Vacate, Set Aside, or
Correct Sentence, Pursuant to 28 U S.C. 8§ 2255 (Cv. Doc. #7) on
April 24, 2009. For the reasons set forth below, the notion is

deni ed.

On March 1, 2006, a federal grand jury in Fort Myers, Florida

returned a one-count Indictnent (Cr. Doc. #1) charging petitioner

The Court will nake references to the dockets in the instant
action and in the related crimnal case throughout this opinion.
The Court will refer to the docket of the civil habeas case as “Cv.
Doc.”, and will refer to the underlying crimnal case as “Cr. Doc.”
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Janmes Earl Smth (petitioner or Smth) with possession with intent
to distribute fifty grans or nore of cocai ne base, also known as
crack cocai ne, on or about January 20, 2006. The underlying facts
arose out of a traffic stop of a vehicle petitioner was driving.
(Cr. Doc. #21, p. 1.) The Court denied petitioner’s Mtion to
Suppress Evidence (Cr. Doc. #21) in an Opinion and Oder (Cr. Doc.
#54) issued on August 3, 2006. On August 8, 2006, a jury found
petitioner guilty as charged (Cr. Doc. #69). On Novenber 28, 2006,
the Court sentenced petitioner to mandatory life inprisonment,
foll owed by ten years supervised release (C. Doc. #77). Judgnent
(Cr. Doc. #77) was entered Novenber 29, 2006

Petitioner, through counsel, filed a tinely Notice of Appeal
(Cr. Doc. #78). After oral argunent, the Eleventh Grcuit Court of
Appeals “readily conclude[d] that the judgnment of the district
court is due to be affirnmed.” (Cr. Doc. #88, p. 3.)

Petitioner filed a petition for wit of certiorari with the
United States Suprene Court. The petition was denied on March 17,

2008. Smth v. United States, 128 S. Ct. 1683 (2008). The United

States concedes that petitioner’s notion under 8 2255 was tinely
filed, and the Court agrees.
.
Petitioner raises two issues of ineffective assistance of
counsel, first in connection with the notion to suppress and then

in connection with the trial. The standard of review for such



issues is well established. The Supreme Court established a two-
part test for determ ning whether a convicted personis entitledto
habeas relief on the ground that his or her counsel rendered
i neffective assistance: (1) whether counsel’s representation was
defi ci ent, i.e., “fell below an objective standard of
reasonabl eness” “under prevailing professional norns”; and (2)
whet her the deficient performance prejudiced the defendant, i.e.,
there was a reasonable probability that, but for counsel’s
unpr of essional errors, the result of the proceedi ng woul d have been

di fferent. Strickland v. Wshington, 466 U S. 668, 688, 694

(1984). A court nust “judge the reasonabl eness of counsel’s

conduct on the facts of the particul ar case, viewed as of the tine

of counsel’s conduct.” Roe v. Flores-Otega, 528 U.S. 470, 477
(2000) (quoting Strickland, 466 U S. at 690). This judicial
scrutiny is “highly deferential.” 1d. A court nust adhere to a

strong presunption that counsel’s conduct falls within the w de

range of reasonabl e professional assistance. Strickland, 466 U. S.

at 689-90. An attorney is not ineffective for failing to raise or

preserve a neritless issue. Ladd v. Jones, 864 F.2d 108, 109-10

(11th Gr. 1989); United States v. Wnfield, 960 F.2d 970, 974

(11th Cr. 1992).
A. Mtion to Suppress
Petitioner argues that his attorney provided ineffective

assi stance of counsel by failing to investigate and prepare the



nmotion to suppress evidence he filed. Petitioner asserts that his
attorney provided ineffective assistance because he failed to
interview Corporal Miler or Deptuy Shawn Bares to determ ne the
ci rcunst ances surroundi ng the stop of the vehicle. This resulted,
petitioner argues, in counsel not knowi ng that the officers sawthe
vehicle comng fromwhat they believed to be a known “drug house”
in “an area known for drug activity.” Had counsel known this,
petitioner asserts it would have triggered a need for further
i nvestigation, which woul d have di sproved the officers’ beliefs as
to the house and the area. Petitioner asserts that he provided his
attorney with the names of persons who lived at the residence and
stated they had no history of drug arrests. Petitioner argues that
such statenents by officers is “the same boilerplate, hyperbole
that nearly every law enforcenent officer recites when on the
W t ness stand during a suppression hearing,” (Cv. Doc. #2, p. 5),
and that counsel had a duty to rebut such testinony if he was to
provi de effective assistance.

Petitioner further asserts that having known this would have
| ead a reasonable attorney to argue petitioner’s theory that the
real reason for the traffic stop was race-based, i.e., that
petitioner is black while his passenger is a white fenale.
Petitioner argues that this triggered a duty of counsel to
investigate the officer’s notives for the stop by investigating the
hi story of the officers’ previous traffic stops for evidence of

race- based behavior in order to support petitioner’s theory.
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The Court finds that petitioner has not established his
attorney provided ineffective assistance in connection with the
suppressi on notion. The officer’s notivation for beginning to
followthe vehicle petitioner was driving was never material. Even
if the officer was m staken in his belief that petitioner had just
left a “drug house” in “an area known for drug activity,” the
officer’s notivation is not determ native of the | awmf ul ness of the
of ficer’s conduct.

Petitioner’s counsel argued that the traffic stop itself was
pretextual and therefore unlawful (Cr. Doc. #48, pp. 123-25). As
the Court has previously found (Cr. Doc. #54, pp. 3-4), the United
States Suprene Court, the Eleventh Crcuit Court of Appeals, and
the Florida appell ate courts have held that an officer’s notivation
in making a traffic stop does not invalidate a stop based on a

violation of atraffic law. E.g., Wirenv. United States, 517 U. S.

806 (1996). Since it is clear that petitioner did violate a
traffic law and that the officer sawthe violation in his presence,
nothing could be gained if petitioner’s counsel had spent nore
effort pursuing a matter which could not materially inpact the
outcone of the suppression hearing. Additionally, there was no
t hreshol d evidentiary show ng of sone evidence tending to show t he
essential elenents of a race-based defense, discrimnatory effect
or intent in the traffic stop, as required for discovery in a

sel ective prosecution claim United States v. Arnstrong, 517 U. S.

456, 468 (1996). Accordingly, the Court finds petitioner has not
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established either Strickland prong as to the notion to suppress.

B. Trial Preparation

Petitioner also argues that his attorney provided i neffective
assistance of counsel by failing to adequately investigate and
prepare for trial. Wile petitioner’s Mtion and Menorandumdo not
provi de specifics, his Declaration (Cv. Doc. #2-2, Exh. B, p. 5)
provi des the bases for his claim

Petitioner first asserts that he requested his attorney to
interview the passenger in the vehicle, who would testify that the
drugs found in the vehicle did not belong to petitioner and that
petitioner had no knowl edge of themuntil they were found by the
police. Petitioner asserts that the passenger, Anber Klett, would
have testified that petitioner did not know the drugs were in the
vehicle. Petitioner also maintains that in March, 2008 while he
was in prison, Ms. Klett told him she had provided a notarized
letter to petitioner’s nother as to the facts, and that she had
told the prosecutor the sane thing prior to trial. The notarized
statenent had been forwarded to petitioner’s attorney prior to the
suppressi on heari ng.

The entirety of the letter by Anber Klett, dated April 10,
2006, is as follows: “To whom it may concern, | amwiting this
letter on ny [behal f] of Janes Earl Smith on January 06 He di dent
[sic] have any Know edge or Ildea that any drugs was in the car
Al he did was conme and gave ne aride to the club And I amw Il to

testify to that.” (Cv. Doc. #2-3, p. 2.)
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It is clear that both petitioner and the government knew t hat
Ms. Klett was the passenger in the vehicle when it was stopped.
The car was a rented vehicle in petitioner’s nother’s nane,
al though petitioner was an authorized driver. The testinony
indicated that petitioner was calm throughout the traffic stop,
while Ms. Klett was so nervous the officer asked if she needed to
be hospitalized. The witten letter witten by Ms. Klett did not
state any basis for her belief that petitioner did not know the
drugs were in the vehicle. Additionally, the letter did not
provi de any basis as to whether Ms. Klett knew of the drugs in the
vehicle, or how the drugs cane to be in the vehicle. Thus, there
is no basis to believe that Ms. Klett, if she was wlling to
testify, would have any excul patory, adm ssible evidence as to
petitioner. |In addition, during trial and in his closing argunent,
def ense counsel used the failure to call Ms. Klett as a w tness and
t he undi sputed evidence as to her denmeanor to suggest to the jury
that the drugs belonged to Ms. Klett, not petitioner. (Cr. Doc.
#85, pp. 248-49.) The Court finds no ineffective assistance of
counsel as to matters related to Ms. Klett.

Petitioner also asserts that he asked his attorney to request
a fingerprint expert to establish that his fingerprints were not on
the potato chip bag, baggies, razor blade, or the vehicle's
console. The lack of fingerprints, however, was never a disputed
i ssue. Def ense counsel stated in opening statenent that no
fingerprinting was perfornmed by the officers (C. Doc. #85, p.
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157). The governnment wi tnesses conceded there were no fingerprints
(Id. at 184-86). The Court finds no ineffective assistance of
counsel as to the issue of failing to obtain an expert w tness as
to fingerprints.

Petitioner also asserts that he requested his attorney to
interview personnel at the car rental conpany to determ ne the
possibility of the rental car being rented out without first having
t he vehicl e’ s consol e i nspected and/ or cl eaned. Nothi ng about this
matter would have been material to the outconme of the case. As
noted above, the governnent always conceded that petitioner’s
fingerprints were not found. The Court finds no ineffective
assistance of counsel as to the issue of failing to interview
rental car conpany personnel.

Accordingly, it is now

ORDERED:

1. Petitioner’s Mtion Under 28 U.S.C. 8§ 2255 to Vacate, Set
Asi de, and to Correct, Sentence By a Person in Federal Custody (Cv.
Doc. #1) is DENIED as to all clainms for the reasons set forth
above.

2. The derk of the Court shall enter judgnent accordingly
and close the civil file. The Cerk is further directed to pl ace
a copy of the civil Judgnent in the crimnal file.

DONE AND ORDERED at Fort Myers, Florida, this 20th day of

August, 20009. * S
ettt/ /- £9 1821
JOHN E. STEELE

United States District Judge




Copi es:
Counsel of record
James Earl Smth



