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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON

LUNI E LATORTUE, on behal f of herself
and those simlarly situated,

Pl aintiff,
VS. Case No. 2:09-cv-171- Ft M 29DNF

FAST PAYDAY LOANS, INC., a Florida
cor poration,

Def endant .

CPI Nl ON AND ORDER

_ _This matter cones before the Court on plaintiffs’ Mtion to
Di sm ss Defendant’s Counterclains (Doc. #26) filed on May 29, 20009.
Plaintiff asserts that the Court | acks subject-matter jurisdiction
to entertain the Counterclaim Defendant filed a Response (Doc.
#28) on June 11, 2009.
l.

On May 4, 2009, Lunie Latortue (Latortue or plaintiff) filed
a two-count Anmended Conplaint (Doc. #19) alleging that she was an
hourly enployee performng custonmer service representative
activities within the last three years in Lee County for her
enpl oyer, defendant Fast Payday Loans, Inc. (Fast Payday or
defendant). Plaintiff alleges that defendant did not pay her tine
and one-half her regular pay for hours worked in excess of forty

hours within a workweek. Plaintiff seeks recovery of overtinme
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conpensati on under the Fair Labor Standards Act (FLSA) and recovery
of unpaid wages under state |aw, FLA. StaT. 8§ 448. 08.

Def endant filed an Answer, Affirmative Defenses and
Counterclaim (Doc. #22). Included in the fourteen Affirmative
Def enses was the assertion in the Eighth Affirmati ve Def ense that
“[s]onme or all of Plaintiff’s clains are barred by the defenses of
set-off and recoupnent.” (Doc. #22, p. 6.) The two-count
Counterclaim (Doc. #22, pp. 8-12) alleges, upon information and
belief, that plaintiff orchestrated and/or facilitated the theft of
$12, 600. 50 from the branch office on Decenber 4, 2008, while she
was supposed to close the office for the evening. Lat ortue was
termnated the next day as a result of the failure to secure
defendant’s funds. Def endant seeks recovery for civil theft
pursuant to FLA. Star. 8 772.11, plus three-fold the damages and
attorney’ s fees, and recovery for conversion of defendant’s funds,
i ncl udi ng possi bly punitive danmages under FLA. STAT. 8§ 768.72.

.

The Court clearly has jurisdiction over both of plaintiff’'s
claims. The Court has jurisdiction over plaintiff's Fair Labor
St andards Act (FLSA) claimpursuant to 28 U.S.C. 88 1331 and 1337,

Brown v. Msonry Prods., Inc., 874 F.2d 1476, 1478 (11th Cr.

1989), and the Court also has jurisdiction over plaintiff’s state
cl ai mfor unpai d wages because that claimis sorelated to the FLSA
claimthat it fornms “part of the same case or controversy under

Article IlIl of the United States Constitution,” 28 US.C §
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1367(a)(“. . .inany civil action of which the district courts have
original jurisdiction, the district courts shall have suppl enent al
jurisdiction over all other clains that are sorelated to clains in
the action within such original jurisdiction that they formpart of
t he sanme case or controversy under Article Il of the United States
Constitution.”).

Plaintiff argues that the court has no subject-matter
jurisdiction over either count in the Counterclaim because the
clainms are perm ssive, have no relationship to plaintiff’s clains,
and present no independent basis for federal jurisdiction. The
Court agrees that it | acks subject-matter jurisdiction over the two
counts in the Counterclaim

VWil e a counterclai mmay be included within the scope of “al
other clains” provision in 8 1367(a), the Court does not have
jurisdiction over these counterclains because the theft of noney
from an enpl oyer on the one occasion alleged is not “part of the
sane case or controversy under Article IIl of the United States
Constitution” as the FLSA claim The “sanme case or controversy
under Article Il1” requires that “[t]he state and federal clains
nmust derive froma common nucl eus of operative fact” such that they
woul d ordinarily be expected to be tried in one proceeding. United

M ne Wirkers of Am v. G bbs, 383 U. S. 715, 725 (1966); Parker v.

Scrap Metal Processors, Inc., 468 F.3d 733, 742-43 (1ith Gr.

2006). This requirenment is met where the federal and state cl ains
i nvol ve the sane facts, occurrences, w tnesses, and evi dence, even
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where the el enents of the state and federal clains differ. Pal ner

V. Hospital Auth., 22 F.3d 1559, 1566 (11th G r. 1994). There is

no indication that the state theft and conversion clains, which
relate to what turned out to be plaintiff’s last day of work,
derived from a common nucleus of operative facts relating to
plaintiff’s FLSA claim that she did not receive overtine
conpensation for hours worked in excess of a 40 hour workweek
during plaintiff’s enpl oynent.

Accordingly, it is now

ORDERED:

Plaintiffs’ Mdition to Dism ss Defendant’s Countercl ai ns (Doc.
#26) 1s GRANTED. The Counterclainms are dismssed for |ack of
subject-matter jurisdiction, without prejudice to proceeding in
state court. The Cderk shall enter judgnent dismssing the
Counterclains wthout prejudice for Jlack of subject-mater
jurisdiction.

DONE AND CORDERED at Fort Myers, Florida, this 27t h day of
January, 2010.

~
JOHN E. STEELE

United States District Judge

Copi es:
Counsel of record



