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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON

LUNI E LATORTUE, on behal f of herself
and those simlarly situated,

Pl aintiff,
VS. Case No. 2:09-cv-171- Ft M 29DNF
FAST PAYDAY LQANS, | NC.

a Florida corporation,

Def endant .

CPI Nl ON AND ORDER

~ This matter cones before the Court on plaintiff’s Mdtion to
Conditionally Certify Collective Action and Facilitate Notice to
Potential Cass Menbers (Doc. #33) filed on July 22, 2009.
Defendant filed a Response (Doc. #35) on August 7, 2009, and
plaintiff filed a Reply Menorandum in Support (Doc. #41) on
Septenber 8, 2009. Al so before the Court are defendant’s Notice of
Suppl enmental Authority in Support (Doc. #43), plaintiff’s Notice of
Filing Newy Discovered Evidence (Doc. #44), Amended Notice of
Filing Additional Declaration (Doc. #45), and Anended Notice of
Filing Additional Declaration (Doc. #46).
l.
An action to recover unpaid overtime conpensation, 29 U S.C

8 207, under the Fair Labor Standards Act (FLSA), may be nmai ntai ned
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“agai nst any enpl oyer (including a public agency) in any Federal or
State court of conpetent jurisdiction by any one or nore enpl oyees
for and in behalf of hinself or thenselves and other enployees
simlarly situated. No enployee shall be a party plaintiff to any
such action unless he gives his consent in witing to becone such
a party and such consent is filed in the court in which such action
is brought.” 29 U S.C 8§ 216(b). The purpose “was to avoid
multiple lawsuits where nunerous enployees have allegedly been
harmed by a clainmed violation or violations of the FLSA by a

particul ar enployer.” Prickett v. Dekalb County, 349 F.3d 1294,

1297 (11th Cr. 2003). To denonstrate that plaintiffs are
“simlarly situated”, a opt-in plaintiff “need showonly that their
positions are simlar, not identical, to the positions held by the

putative class nenbers.” Hi pp v. Liberty Nat’'l Life Ins. Co., 252

F. 3d 1208, 1217 (11th G r. 2001) (quotations and citations omtted).
The Eleventh GCrcuit has adopted a two-tiered approach to

certification, as described in Money v. Aranco Servs. Co., 54 F. 3d

1207, 1213-14 (5th Gir. 1995):

The first determ nation is made at the so-called “notice
stage.” At the notice stage, the district court nmakes a
deci sion-usually based only on the pleadings and any
affidavits which have been subm tted-whether notice of
the action should be given to potential class nenbers.

Because the court has m ni mal evi dence, this
determ nation is nmade using a fairly lenient standard,
and typically results in “conditional certification” of
a representative class. | f the district court
“conditionally certifies” the class, putative class
menbers are gi ven notice and the opportunity to “opt-in.”



The acti on proceeds as a representative action throughout
di scovery.

The second determnation is typically precipitated by a
nmotion for “decertification” by the defendant wusually
filed after discovery is largely conplete and the matter
is ready for trial.
H pp, at 1218. Plaintiff nust show that there are ot her enpl oyees
who desire to “opt-in” and who are “simlarly situated” before

giving notice. Dybach v. Fla. Dep’t of Corr., 942 F.2d 1562, 1567

(11th Cr. 1991).
.

Plaintiff Lunie Latortue and opt-in plaintiffs Loreithia D.
Adans, Maria Rosa-Adorno, Yibely Otega-Mssina, Tiffany Spence,
and Fadia Bakri, each filed Declarations. The Declarations are
virtually identical, except for the | ocations and dates. Defendant
filed the Declaration of Karen James (Doc. #35-2), Associate Vice
Presi dent for Fast Payday Loans, Inc., in response. The Court wll
consi der the Declarations and pl eadings submtted and fil ed.

A

Plaintiff Lunie Latortue worked as an hourly custonmer service
enpl oyee in Lee County, Florida from August 2006 until Decenber
2008. Her duties included making bank runs before or after her
shift, sonmetines both, with a second enpl oyee and “off the clock.”
Plaintiff was told to clock out for her lunch period even if she
wor ked during that period, and plaintiff routinely worked while “on

a lunch period.” The managers and ot her enpl oyees above plaintiff



routinely shaved tinme fromher tinme sheets, and plaintiff regularly
worked in excess of 40 hours nearly every workweek w thout
receiving tine and one-half the regular rate of pay for those
hours. Plaintiff personally observed other custonmer service
enpl oyees who al so did not receive overtime conpensation. (Doc.
#33-2.)

Plaintiff Yibely Otega-Messina worked as an hourly custoner
service enployee in Lee County, Florida from Novenber 2007 unti
January 2008. (Doc. #33-4.) Plaintiff Loreithia worked as an
hourly custoner service enployee in Pinellas County, Florida from
March 2007 until June 2007. (Id.) Plaintiff Mria Rosa Adorno
worked as an hourly custoner service enployee in Lee County,
Florida from July 2007 until My 2008. (ld.) Plaintiff Tiffany
Spence worked as an hourly custoner service enployee in St.
Augustine, Florida, from Decenber 2006 to approximately April or
May of 2007. (Doc. #45-1.) Plaintiff Fadia Bakri worked as an
hourly custonmer service enployee and manager in Daytona, Beach
Florida from2004-2005 until May or June 2006. Bakri was a manager
for two nonths before | eaving the enploynent. (Doc. #46-1.) Al
of the other statenments nade by Latortue are the sanme as to each of
these plaintiffs.

B

The Decl aration of Karen James (Doc. #35-2), Associate Vice

President for Fast Payday Loans, Inc., states that a policy agai nst

wor ki ng of f-the-clock work is in place and enpl oyees are infornmed
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of this policy upon hiring. Karen Janes states that Latortue was
termnated for failure to properly secure $12, 000.00; Adorno was
hired as a part-tinme enployee for two nonths and then becane a
manager before she eventually quit; Messina was an enpl oyee for two
nmont hs before quitting; and Adans was an enpl oyee for approxi mately
3 nont hs before she abandoned her position. Al of the plaintiffs
worked in the sane area or district for the same area nanagers.
The conpany has since been restructured. At |east one enpl oyee
does not feel that she was taken advantage of, and that she was
paid correctly. (Doc. #35-3.) The tinme records reflect paynent of
overtinme conpensation on various occasions to plaintiff Latortue.
(Doc. #35-6.)
[T,

As evidenced by the el ectroni c conmuni cati ons and Decl arati on
of Tiffany Spence and Fax from “Bonni e” at Fast Payday Loans, Inc.
(Doc. #35-4), counsel for plaintiff has been able to conmunicate
with former enployees wi thout the issuance of a formal notice
Plaintiff has added a total of 5 additional enployees since the
i nception of this case, and no additional enployees since Cctober
2009. Applying the less stringent standard under Section 216(Db),
t he st andard Decl arati ons contain identical conclusory allegations,
including that there were others simlarly situated and “[t]o ny
know edge, there are/were hundreds of individuals enployed by
Def endant . ” Even if the plaintiffs are considered “simlarly

situated” based on the conclusory Declarations, the plaintiffs
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appear to be limted to a particular area and specific area
managers and the Declarations are disingenuous as a basis to

conditionally certify a class. See, e.g., Rappaport v. Enbarqg

Mhgnt. Co., 6:07-cv-468-Ol-19DAB, 2007 W. 4482581, *4 n.3 (MD

Fla. Dec. 18, 2007)(collecting cases). The Court finds that there
are not enough potential opt-in plaintiffs to grant conditiona
certification, and plaintiff has not reasonably denonstrated that
there are other potential opt-in plaintiffs requiring notice.

Accordingly, it is now

ORDERED:

Plaintiff’s Motion to Conditionally Certify Coll ective Action
and Facilitate Notice to Potential Cass Mnbers (Doc. #33) is
DENI ED.

DONE AND ORDERED at Fort Myers, Florida, this 11th  day of

5

February, 2010. ,l =g
2| T/ -

JOHN E. STEELE

United States District Judge
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