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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON

FREDERI CK L. FELDKAMP;, JUDITH L.
FEL DKAMP,

Plaintiffs,
VS. Case No. 2:09-cv-253-Ft M 29SPC
LONG BAY PARTNERS, LLC a Florida

limted liability conpany,

Def endant .

CPI Nl ON AND ORDER

This matter comes before the Court on plaintiffs’ Mtion for
a Tenporary Restraining Oder, or Alternatively, to Appoint a
Recei ver (Doc. #41, #42) filed on Novenber 30, 2009. The Court
has construed the Mdtion as a request for prelimnary injunction
(Doc. #45). Def endant filed a Response (Doc. #47) on Decenber 1,
2009. Plaintiffs filed a Reply (Doc. #61) on February 10, 2010.
Plaintiffs’ Second Anended Conpl aint (Doc. #70) alleges clains for
breach of contract, unjust enrichnment, declaratory judgnent, and
violation of the Uniform Fraudul ent Transfers Act (“UFTA").

l.

In April 2005, plaintiffs Frederick L. Fel dkanp and Judith L.
Fel dkanp (“plaintiffs” or “Fel dkanps”) entered i nto an agreenent to
purchase a honme from defendant Long Bay Partners, LLC (“LBP").

(Doc. #70, T 7.) As an incentive to purchase the property,
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plaintiffs received a certificate for a $30,000 credit towards a
resident golf nenbership at Shadow Wod Country dub (“Shadow
Wbod”) . (Doc. #70, 1 8.) The total cost of the golf nenbership

was $92, 000, thus plaintiffs were responsible for $62, 000 of that

cost. (Doc. #70, ¥ 10.) In addition to the deposit, plaintiffs
woul d be responsible for nonthly nenbership dues. (Doc. #70, 1
25).

In July 2005, the Fel dkanps chose to use their $30,000 credit
and submtted an Application for Resident Golf Menbership (the
“Application”) at Shadow Whod. (Doc. #70, 19 9-10.) LBP accepted
the Application. Plaintiffs were nenbers of Shadow Wod for
approxi mately four years until March 2009 when plaintiffs decided
to termnate their nenbership. (Doc. #70, 1 32.)

Pursuant to the ternms of the Application, plaintiffs contend
that their menbership deposit was fully refundabl e. (Doc. #70, v
11.) Thus, in March 2009, plaintiffs gave LBP 30 days notice of
their resignation and requested a refund of their deposit. (Doc.
#70, T 32.) LBP refused. (Doc. #70, Y 34.) LBP asserted that it
had the authority to unilaterally suspended the refund policy.
(Doc. #70, T 30.)

Plaintiffs challenge this suspension and LBP's refusal to
refund their deposit. Plaintiffs further contend that LBP is
fraudulently diverting all of its liquid assets to the detrinment of
plaintiffs and other simlarly situated persons. As a result,

plaintiffs seek a prelimnary injunction prohibiting LBP from



di sposing of the proceeds of the sale of any of its assets, or
alternatively, the appointnent of a receiver to oversee any sale
proceeds.?

.

In G upo Mexicano de Desarrollo, S.A v. Aliance Bond Fund,

Inc., 527 U.S. 308, 318-33 (1999), the Suprene Court held that a
prelimnary injunction could not issue to preserve assets to which
a party did not yet have a legal claim Thus, when a plaintiff

seeks solely noney dammges, a prelimnary injunction is not

avai lable. 1d. Gupo, however, excepted fromthis rule instances
of fraudul ent conveyance. 1d. at 322. The Court recogni zed that

debtors commonly try to avoid paying their debts or favor sone
creditors over others: “The law of fraudul ent conveyances and
bankruptcy was developed to prevent such conduct; an equitable
power to restrict a debtor’s use of his unencunbered property
before judgment was not.” 1d. In Gupo, the plaintiffs sought
sol el y noney damages. As aresult, the Court held that issuance of
a prelimnary injunction was inproper. 1d. at 333.

Here, however, plaintiffs allege a claimfor violation of the
UFTA which, if successful, could support the issuance of a
prelimnary injunction. As a result, the Court will limt its

opinion to this count of the conplaint.

! The Court notes that plaintiffs’ notion sought to freeze the
proceeds of the sale of LBP s Club at Mediterra and that, according
to defendant, those proceeds have al ready been disbursed to LBP' s
| ender, KeyBank. (Doc. #47.)



[T,
In the Eleventh Circuit, issuance of “a prelimnary i njunction
is an extraordinary and drastic renedy that should not be granted
unl ess the novant clearly carries [the] burden of persuasion on

each of [four] prerequisites.” Suntrust Bank v. Houghton Mfflin

Co., 252 F.3d 1165, 1166 (1ith Cr. 2001). See also MDonald' s

Corp. v. Robertson, 147 F. 3d 1301, 1306 (11th Cr. 1998). The four

prerequisites for a prelimnary injunction are: (1) a substanti al
I'i kel i hood of succeeding on the nerits; (2) a substantial threat of
irreparable injury if relief is denied; (3) an injury that
out wei ghs t he opponent’s potential injury if relief is granted; and
(4) an injunction would not harmor do a disservice to the public

interest. Suntrust Bank, 252 F.3d at 1166; Ameri can Red Cross v.

Pal m Beach Bl ood Bank, 143 F.3d 1407, 1410 (11th Gr. 1998); &old

Coast Publ’ns, Inc. v. Corrigan, 42 F.3d 1336, 1343 (11th Gr.

1994), cert. denied, 516 U S. 931 (1995). The burden of persuasion

for each of the four requirenents is upon the novant. Siegel v.
LePore, 234 F.3d 1163, 1176 (11th G r. 2000)(en banc).

A federal court sitting in diversity applies the substantive
| aw of the forum state unless federal constitutional or statutory

| aw conpels a contrary result. Tech. Coating Applicators, Inc. V.

US Fid. & Guar. Co., 157 F.3d 843, 844 (11th Gr. 1998). Here,

the law of Florida is applicable.
Florida s Uniform Fraudul ent Transfer Act provides:

(1) Atransfer nmade or obligation incurred by a debtor is
fraudul ent as to a creditor, whether the creditor's claim



arose before or after the transfer was made or the
obligation was incurred, if the debtor made the transfer
or incurred the obligation:

(a) Wth actual intent to hinder, delay, or defraud any
creditor of the debtor?; or

(b) Wthout receiving a reasonably equivalent value in
exchange for the transfer or obligation, and the debtor:

1. Was engaged or was about to engage in a

business or a transaction for which the

remai ni ng assets of t he debt or wer e

unreasonably small in relation to the business

or transaction; or

2. Intended to incur, or believed or

reasonably shoul d have believed that he or she

woul d i ncur, debts beyond his or her ability

to pay as they becane due.
FLa. Stat. § 726.105. Plaintiffs allege that LBP transferred assets
to nmenbers and/or affiliates and granted a group of |enders the
right to a security interest in its assets. Plaintiffs further
all ege “upon information and belief” that LBP failed to receive

“reasonably equival ent value” in exchange for these transfers and

’ln determining actual intent under paragraph (1)(a),
consideration may be given, anong other factors, to whether: The
transfer or obligation was to an insider; The debtor retained
possession or control of the property transferred after the
transfer; The transfer or obligation was disclosed or conceal ed,;
Before the transfer was made or obligation was incurred, the debtor
had been sued or threatened with suit; The transfer was of
substantially all the debtor's assets; The debtor absconded; The
debt or renoved or conceal ed assets; The val ue of the consideration
recei ved by the debtor was reasonably equivalent to the val ue of
the asset transferred or the anobunt of the obligation incurred; The
debt or was i nsol vent or becane i nsolvent shortly after the transfer
was nmade or the obligation was incurred; The transfer occurred
shortly before or shortly after a substantial debt was incurred,
The debtor transferred the essential assets of the business to a
lienor who transferred the assets to an insider of the debtor.
FLAa. Stat. 8§ 726.105(2)(a)- (k).



i ntended to hinder, delay, or prevent recovery by plaintiffs and
other simlarly situated persons.

Plaintiffs fail to submt sufficient evidence to support these
contenti ons. A nere conclusory statenent that LBP “failed to
recei ve reasonably equival ent value” is insufficient to support an
injunction. Further, the fact that a transfer occurred, wthout

nmore, i s not enough to denonstrate fraudul ent intent. Jacksonville

Bulls Football, Ltd. v. Blatt, 535 So. 2d 626, 629 (Fla. 3d DCA

1989); see also In re LeNeve, 341 B.R 53, 61 (Bankr. S.D. Fla.

2006) (“repaying one creditor at the expense of others may not be
nice but it does not automatically provide conclusive evidence of
fraudulent intent”). Based on the evidence submtted in support of
this notion, the Court finds that plaintiffs are unlikely to
succeed on the nerits of their UFTAclaim As a result, the Court
need not address the remaining factors, and will deny prelimnary
injunctive relief.
V.

Plaintiffs al so request that the Court appoint a receiver to
take over defendant’s business operations. The appoi ntnent of a
receiver in a diversity action is governed by federal law, and is

a matter within the sound discretion of the court. Nat’' | P ship

Inv. Corp. v. Nat’'l Hous. Dev. Corp., 153 F.3d 1289, 1291 (11th

Cr. 1998). Inposition of a receiver on a conpany “is a drastic
measure, the detrinental business effects of which should be

carefully considered.” SEC v. Spence & G een Chem Co., 612 F.2d




896, 904 (5th Gir. 1980):3. Rel evant factors to consider in
deci ding whether a receiver should be appointed include whether
there has been fraudul ent conduct on the part of the defendant;
whet her there is inmmnent danger that property will be lost or
squander ed; the i nadequacy of avail abl e | egal renedi es; whet her the
probability that harmto the plaintiff by denial of the appoi ntnent
would be greater than the injury to the parties opposing
appoi ntnent; the plaintiff's probable success in the action and the
possibility of irreparable injury to his interests in the property;
and whether the interests of the plaintiff and others sought to be
protected will in fact be well served by the receivershinp.

Consolidated Rail Corp. v. Fore Rver Ry. Co., 861 F.2d 322, 326-27

(1st Gir. 1988)(citations omtted). The Court concl udes that these
factors do not support appointnent of a receiver in order to ensure
that assets will be available if plaintiffs recover the $96, 000
j udgnent they seek.

Accordingly, it is now

ORDERED:

1. Plaintiffs’ Mtion for Prelimnary Injunction (Doc. #41)

is DENI ED

3I'n Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cr.
1981) (en banc) the Eleventh Crcuit adopted as bindi ng precedent
all the decisions of the former Fifth Grcuit handed down prior to
the cl ose of business on Septenber 30, 1981.
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2. Plaintiff’s Mtion for Appointnent of Receiver (Doc. #42)
i s DENI ED.

DONE AND ORDERED at Fort Myers, Florida, this 16th day of

5

June, 2010. /l - F'i
JOHN E. STEELE

United States District Judge

Copi es:
Counsel of record



