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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI SI ON

JOSEPH J. ZAJAC, |11,

Pl aintiff,
VS. Case No. 2:09-cv-284- Ft M 29DNF
PAVELA J. TRUEBLOOD, al so known as
Panela J. Sullivan, also known as
Panel a J. Ford, al so known as Panel a
J. Zaj ac,

Def endant .

CPI Nl ON AND ORDER

~ This matter conmes before the Court on defendant’s Mdtion to
Dismss (Doc. #26) filed on July 17, 2009. Plaintiff filed an
Qpposition to Defendant’s Motion to Dism ss (Doc. #31) on July 24,
2009, along with an Affidavit in Support (Doc. #32). Also before
the Court is plaintiff’s Mdtion for Summary Judgnent (Doc. #39),
def endant’ s Qpposition and Cross Mdtion for Summary Judgnent (Doc.
#42), wth supporting docunents (Docs. ## 43-45), plaintiff’s
Exhibits (Doc. #47), plaintiff’'s QOpposition to Defendant’s
Qpposition to Plaintiff’s Mtion for Summary Judgnent and
Def endant’s Cross Mdtion for Sunmary Judgnent (Doc. #49), and
Affidavit in Support (Doc. #50).

The Court finds that the notion to dismss is due to be
granted. Therefore, the sunmary judgnent notions wll be deni ed as
noot, and the extraneous exhibits submtted by both parties wll

not be consi dered.
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l.
In deciding a Rule 12(b)(6) notion to dism ss, the Court nust
accept all well-pleaded factual allegations in a conplaint as true
and take themin the light nost favorable to plaintiff. Erickson

v. Pardus, 551 U. S. 89, 94 (2007); Christopher v. Harbury, 536 U S.

403, 406 (2002). “To survive dismssal, the conplaint’s
al | egations nust pl ausi bly suggest that the [plaintiff] has a right
torelief, raising that possibility above a specul ative level; if
they do not, the plaintiff’s conplaint should be dismssed.” Janes

River Ins. Co. v. Gound Down Eng’'g, Inc., 540 F.3d 1270, 1274

(11th Gr. 2008) (citing Bell Atl. Corp. v. Twonbly, 550 U S. 544,

555-56 (2007)). The fornmer rule--that “[a] conplaint should be
dismssed only if it appears beyond doubt that the plaintiffs can
prove no set of facts which would entitle them to relief,” La

Grasta v. First Union Sec., Inc., 358 F.3d 840, 845 (11th Gr.

2004) --has been retired by Twonbly. Janes River Ins. Co., 540 F. 3d

at 1274. Thus, the Court engages in a two-step approach: “Wen
there are well-pleaded factual allegations, a court should assune
their veracity and then determ ne whet her they plausibly give rise

to an entitlenent torelief.” Ashcroft v. Igbal, 129 S. C. 1937,

1950 (2009). The Court need not accept as true |egal conclusions
or nmere conclusory statenents. 1d. D smssal is also warranted
under Fep. R CQv. P. 12(b)(6) if, assum ng the truth of the factual
all egations of plaintiff’s conplaint, there is a dispositive | egal

i ssue which precludes relief. Neitzke v. WIllians, 490 U S. 319,
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326 (1989); Brown v. Crawford County, Ga., 960 F.2d 1002, 1009-10

(11th Cir. 1992).
1.
In light of plaintiff’'s pro se status, the Court takes al
factual allegations in the Conplaint (Doc. #1) as true, and

liberally construes those allegations. Tannenbaum v. United

States, 148 F.3d 1262, 1263 (11th Cir. 1998).

Plaintiff Joseph J. Zajac, IIl (plaintiff or Zajac) is a self-
enpl oyed forner software executive who was nmarried to Panela J.
Truebl ood, al so known as Panela J. Zajac (defendant or Truebl ood).
Plaintiff alleges that defendant conmtted assault and battery on
hi mand his property in 2001 and 2002 in Florida, and the “attacks”
were reported to the Lee County Sheriff’'s O fice.

On May 1, 2004, in Bolton, Mssachusetts, plaintiff was
arrested as the result of defendant’s “deliberate defamation” of
“al |l eged donestic violence” by defendant, and his legally owned
firearns were seized. (Id. at 97 11-12.) On May 3, 2004,
plaintiff’s gun |icense was suspended, and on August 5, 2004,
plaintiff’s license to carry was revoked based on the “fal se arrest
and allegations of donestic abuse.” Plaintiff asserts that
def endant called the police in Massachusetts to have him arrested
on a regular basis, claimng abuse and then demandi ng noney,
jewels, and a car fromplaintiff. On July 3, 2005, defendant noved

out of their residence, noved to Kentucky, and filed for divorce.



On May 10, 2006, plaintiff’s license to carry a firearm in
Massachusetts was again revoked based on the statenents of
def endant, and he was subjected to increased police scrutiny. On
April 6, 2007, plaintiff and the Town of Bolton reached a
settlenment regarding the false accusations by defendant. On
January 28, 2008, the Wrcester Probate Court rul ed that defendant
was dangerous and had defaned plaintiff.

Meanwhi | e, on June 1, 2006, in Kentucky, defendant filed for
| nnocent Spouse relief with the Internal Revenue Service (IRS) for
the 2003 tax year claimng abuse by plaintiff. Def endant t ook
plaintiff’s tax records and refused to return them causing
plaintiff to have to recreate the records. On January 20, 2007,
the I RS deni ed her I nnocent Spouse claim

Plaintiff has filed a three-count Conplaint. In Count I,
plaintiff alleges that defendant was acting under the “pretense of
state law’ in filing a false police report with the Town of Bolton
Police Departnent, thereby violating his civil rights. In Count
1, plaintiff alleges that defendant knowi ngly submtted a false
| nnocent Spouse claimto the IRS, in conspiracy with her attorney,
commtting perjury and causing damage to plaintiff. In Count [1]
plaintiff alleges that defendant was acting under the “pretense of
state | aw when she conspired with her attorney and stepnother to
defame himto the Cinton Police Departnent by fabricating evidence
that led to the revocation of his license to carry a weapon
Plaintiff asserts jurisdiction under 28 U S.C. 8§ 1331 and § 1343,
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because he “asserts clains arising under the laws of the United
States.” (Doc. #1, 1 1.) Plaintiff’s action is brought pursuant
to 42 U.S. C. 88 1983, 1985, 1986, and 1988, as well as the Second,
Fourth, Fifth, Sixth E ghth, Nnth, Thirteenth and Fourteenth
Amendnents of the United States Constitution. (ld. at § 4.)

[T,

Def endant argues that the court |acks both subject matter
jurisdiction and personal jurisdiction. “Jurisdiction to resolve
cases on the nerits requires both authority over the category of
claimin suit (subject-matter jurisdiction) and authority over the
parties (personal jurisdiction), so that the court's decision wll

bind them"” Ruhrgas AG v. Marathon O Co., 526 U S. 574, 577

(1999). “Dismssal for |ack of subject-matter jurisdiction because
of the inadequacy of the federal claimis proper only when the
claim is so insubstantial, inplausible, foreclosed by prior
deci sions of this Court, or otherw se conpletely devoid of nerit as

not to involve a federal controversy.” Steel Co. v. Citizens for

a Better Env’'t, 523 U S 83, 89 (1998)(internal quotation and

citations omtted). Wile there are certainly issues as to
whet her plaintiff has stated any valid federal cause of action, the
Court finds that the clains are not so insubstantial as to divest
the court of subject-matter jurisdiction.

“Personal jurisdiction, too, is an essential elenent of the
jurisdiction of a district. . .court, wthout which the court is

power| ess to proceed to an adjudication.” Ruhrgas, 526 U S. at 584
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(internal quotation and citations omtted). The Court’s anal yti cal

process was recently summari zed in PVC Wndoors, Inc. v. Babbitbay

Beach Constr., N. V., No. 08-10401, @ F.3d __, 2010 W 743730, *3

(11th Gr. Mar. 5, 2010):

We undertake a two-step inquiry to determ ne whet her the
exercise of personal jurisdiction over a nonresident
defendant is proper. First, we determ ne whether the
state’ s long-armstatute provides jurisdiction. |nternet
Solutions Corp. v. Marshall, 557 F.3d 1293, 1295 (11th
Cr. 2009). Only where the long-arm statute provides
jurisdiction do we proceed to the second step and
det erm ne whet her “the defendant ha[s] m ni num contacts
wth the forum state” and, if it does, whether the
district court’s exercise of jurisdiction over that
def endant woul d “offend traditional notions of fair play
and substantial justice.” 1d. at 1295-96 (citations
omtted) (alteration in original).

Nothing in the Conplaint sets forth any basis for personal
jurisdiction over defendant as to any of the three counts. Two
counts relate to conduct in Massachusetts, while one count rel ates
to conduct in Kentucky. \While defendant had previously lived in
Florida, she left the state with plaintiff prior to any of the
events which formed the bases for the counts and has not returned.

Accordingly, it is hereby

ORDERED AND ADJUDGED:

1. Defendant’s Mdtion to Dismss (Doc. #26) is GRANTED and
plaintiff’s Conplaint is dismssed without prejudice in its
entirety for lack of personal jurisdiction over defendant.
Def endant’s Counterclainms (Doc. #41) are dismssed wthout

prejudice. The Cerk shall enter judgnent accordingly.



2. Plaintiff’s Mtion for Summary Judgnent (Doc. #39),
defendant’s Cross Mtion for Summary Judgnent (Doc. #42),
plaintiff’s Motionto Strike (Doc. #51), and plaintiff’s Mtion for
Sanctions (Doc. #53) are DEN ED as noot.

3. The derk shall termnate all pending notions and
deadl i nes as noot, and close the file.

DONE AND ORDERED at Fort Myers, Florida, this 15th day of

Mar ch, 2010.
) -~
e/ /o ¢3 [0
JOHN E. STEELE
United States District Judge
Copi es:
Plaintiff

Counsel of record



