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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON
JAMES LEONARD CARTER, JR

Petiti oner,

VS. Case No. 2:09-cv-444- Ft M 29DNF
Case No. 2:06-cr-77-Ft M 29DNF

UNI TED STATES OF AMERI CA,

Respondent .

CPI Nl ON AND ORDER

_ This natter conmes before the Court on petitioner Janes Leonard
Carter, Jr.’s (petitioner or Carter) Mtion Under 28 U S.C. § 2255
to Vacate, Set Aside, or Correct Sentence By a Person in Federal
Custody (Cv. Doc. #1; Cr. Doc. #84)! filed on July 14, 2009. The
United States filed its Response in Qpposition to Petitioner’s
Motion to Vacate, Set Aside, or Correct Sentence, Pursuant to 28
US C 8 2255 on Novenber 18, 2009 (Cv. Doc. #13). Petitioner
thereafter filed a Rebuttal (Cv. Doc. #14) on Decenber 3, 2009.
For the reasons set forth below, the notion is denied.
l.
After a jury trial, petitioner was convicted of possession

with the intent to distribute crack cocaine, in violation of 21

The Court will nake references to the dockets in the instant
action and in the related crimnal case throughout this opinion.
The Court will refer to the docket of the civil habeas case as “Cv.
Doc.”, and will refer to the underlying crimnal case as “Cr. Doc.”

Dockets.Justia.com


http://dockets.justia.com/docket/florida/flmdce/2:2009cv00444/229150/
http://docs.justia.com/cases/federal/district-courts/florida/flmdce/2:2009cv00444/229150/15/
http://dockets.justia.com/

USC 8§8841(a)(l), (b)(1)(B)(iii), and possession with the intent
to distribute cocaine, in violation of 21 US C § 841(a)(1)
(b)(D(C. On direct appeal his convictions were affirmed. United

States v. Carter, 284 Fed. Appx. 751 (11th G r. 2008). The matter

is now before the Court on petitioner’s tinely 8§ 2255 noti on.
.

A Jury Selection

Petitioner argues that his Equal Protection right under the
Fourteenth Anendnent of the United States Constitution was viol ated
because “negroes” were excluded fromhis jury. Petitioner asserts
that he is an African-Amrerican, and that there were no other
negroes or African-Anericans on the panel fromwhich his jury was
sel ect ed. This systematic exclusion resulted in a pool of all
white prospective jurors and an all white jury.

It is without question that the Sixth Amendnent secures to
crimnal defendants the right to be tried by an inpartial jury
drawmn from sources reflecting a fair cross section of the

community. Taylor v. Louisiana, 419 U S. 522 (1975). Duren v.

M ssouri described the three showings a crimnal defendant nust
make to establish a prima facie violation of the Sixth Anendnment's
fair-cross-section requirenent: “(1) that the group alleged to be
excluded is a ‘distinctive’ group in the community; (2) that the
representation of this group in venires from which juries are

selected is not fair and reasonable in relation to the nunber of



such per sons in t he communi ty; and (3) t hat this
underrepresentation is due to systematic exclusion of the group in

the jury-selection process.” Duren v. Mssouri, 439 U S. 357, 364

(1979). Trial of an African-Anerican by an all-white jury does not

in and of itself satisfy these requirenents. See, e.g., Berghuis

V. Smith, S. Ct. __, 2010 W 1189555 (Mar. 30, 2010).

Wil e petitioner is an African-Anerican, the transcript of the
jury selection process (Doc. #90) does not reflect the race of the
jury panel nmenbers or of the jurors sel ected. No objection was
voi ced by petitioner to the conposition of either the jury pool or
the particular jury selected to try his case. Petitioner’s jury
pool is not drawn fromthe Cty of Fort Myers, but from the six
counties which conprise the Fort Myers Division of the Mddle
District of Florida (Charlotte, Collier, DeSoto, d ades, Hendry and
Lee Counties). Petitioner has failed to establish the second and
third requirenents of Duren.

B. Evidence Before Grand Jury

Petitioner argues that his due process rights under the Sixth
Amendnent were viol ated when factual |l y unsupported i nformati on was
presented to the grand jury that returned his |Indictnent.
Specifically, petitioner argues that it is disputed whether drugs
and drug paraphernalia were found in a tan col ored duffel bag, and

therefore this evidence shoul d not have been presented to the grand

jury.



There is no requirenent that the governnent only present
undi sputed facts to a grand jury, and neither due process rights
nor rights under the Sixth Amendnent are violated if contested
evidence is presented to the grand jury. It is sufficient to hear
only the prosecutor’s side, and there is no duty to disclose

excul patory evidence to the grand jury. United States v. WI i ans,

504 U.S. 36, 51 (1992); United States v. Kaley, 579 F.3d 1246

1266-67 (11ith Cr. 2009). Additionally, the petit jury in this
case had the benefit of the testinony of the officers and
petitioner, and nade its credibility determ nations. As state in
the Qpinion and Order (C. Doc. #92) denying petitioner’s Mdtion
for New Trial, the two new affidavits add not hi ng of substance to
the case. Contrary to petitioner’s claim there is no evidence as
to the non-existence of a tan duffel bag, only the affidavits
stating the two persons did not see such a bag. Both the officers
and petitioner testified at trial as to the bag' s existence, Cr.
Doc. #79, pp. 36-37, 58-59, 62-63, 86, 108-109, 118, although
petitioner now attenpts to back away from his testinony.
Petitioner has shown no basis for relief.
C. Ineffective Assistance of Counsel

The Suprene Court established a two-part test for determ ning
whet her a convicted person is entitled to habeas relief on the
ground that his or her counsel rendered i neffective assi stance: (1)
whet her counsel’s representation was deficient, i.e., “fell bel ow

an objective standard of reasonableness” *“under prevailing
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professional nornms”; and (2) whether the deficient perfornmance
prejudi ced the defendant, i.e., there was a reasonabl e probability
that, but for counsel’s unprofessional errors, the result of the

proceedi ng woul d have been different. Strickland v. Washi ngton,

466 U.S. 668, 688, 694 (1984). *“As to counsel’s performance, ‘the
Federal Constitution inposes one general requirenent: that counsel

make obj ectively reasonable choices.”” Reed v. Sec’'y, Fla. Dep't

of Corr., 593 F.3d 1217, 1240 (11th CGr. 2010) (quoting Bobby v.
Van Hook, 130 S. . 13, 17 (2009)). A court must “judge the
r easonabl eness of counsel’s conduct on the facts of the particul ar

case, viewed as of the tinme of counsel’s conduct.” Roe v. Flores-

Otega, 528 U. S. 470, 477 (2000)(quoting Strickland, 466 U.S. at

690)). This judicial scrutiny is “highly deferential.” 1d. A
court nust adhere to a strong presunption that counsel’s conduct
falls within the wi de range of reasonabl e professi onal assistance.
Strickland, 466 U.S. at 689-90. Further, “[s]trategi c choices nade
after [a] thorough investigation of law and facts relevant to
pl ausi bl e options are virtually unchall engeable; and strategic
choi ces nade after | ess than conplete investigation are reasonabl e
precisely to the extent that reasonable professional judgnents
support the limtations on investigation.” Reed, 593 F.3d at 1240

(quoting Strickland, 466 U S. at 690-91). Additionally, an

attorney is not ineffective for failing to raise or preserve a

meritless issue. Ladd v. Jones, 864 F.2d 108, 109-10 (11th Grr.




1989); United States v. Wnfield, 960 F.2d 970, 974 (11th Cir.

1992) .
The sane deficient performance and prejudi ce standards apply

to appellate counsel. Smith v. Robbins, 528 U S. 259, 285-86

(2000); Roe v. Flores-Otega, 528 U S. at 476-77. If the Court

finds there has been deficient performance, it nust exam ne the
merits of the claimomtted on appeal. If the omtted clai mwould
have had a reasonable probability of success on appeal, then the

deficient performance resulted in prejudice. Joiner v. United

States, 103 F.3d 961, 963 (11th Cr. 1997). Nonneritorious clains
whi ch are not rai sed on direct appeal do not constitute i neffective

assi stance of counsel. D az v. Sec’y for the Dep’t of Corr., 402

F.3d 1136, 1144-45 (11th Cr. 2005).

(1) Failure to Make Rule 29 Mbdti on:

The record reflects that trial counsel failed to nake an oral
notion for judgnment of acquittal pursuant to Fed. R Crim P. 29 at
the end of the governnment’s case. Rule 29(a) of the Federal Rul es
of Crimnal Procedure states that, “[a]fter the governnent cl oses
its evidence or after the close of all the evidence, the court on
the defendant's notion nust enter a judgnent of acquittal of any
offense for which the evidence is insufficient to sustain a
conviction.” “A notion for judgnent of acquittal is a direct
chal l enge to the sufficiency of the evidence presented agai nst the

defendant.” United States v. Aibejeris, 28 F.3d 97, 98 (11th G r




1994). Both the district court and the appellate court view the
evidence in the Iight nost favorable to the Governnent and draw al

reasonabl e inferences in favor of the governnent. I f, when so
viewed, a reasonable trier of fact could find that the evidence
establishes guilt beyond a reasonabl e doubt, a Rule 29 notion nust

be denied. United States v. Frank, F.3d _ , 2010 W 890451,

*7 (11th Gr. Mar. 15, 2010).

The evi dence presented by the governnent established the existence
of the tan duffel bag, and indeed was supported by petitioner’s
testinony before the jury. A reasonable jury could well find
defendant guilty beyond a reasonable doubt, and counsel’s
performance was not deficient by failing to nmake such a notion

Additionally, no prejudice resulted to petitioner because such a
noti on woul d have been denied had it been made and that denia

woul d have been uphel d on appeal .

(2) Failure to Seek Mental Eval uati on:

Petitioner also asserts that counsel was ineffective in
failing to ask for a nental evaluation of petitioner because
petitioner had previously been shot in the head and prior felony
cases had been dism ssed in state court against him Petitioner
asserts that he suffered froma severe di m nished capacity.

The record reflects that petitioner was shot in the head in
2004. The only side effects as of the 2007 trial was that it took
petitioner a little longer to process statenents and he had

difficulty quickly answering questions (Cr. Doc. #79, pp. 103-04).
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The record does not suggest a | ack of conpetency in 20072 or a need
for a conpetency evaluation or hearing.® Nothing in the record,
including the Court’s observation of petitioner’s testinony,

triggered any need for an eval uation because of severe di m ni shed

’2l't is well established that the conviction of a legally
i nconpet ent person violates due process. Pate v. Robinson, 383
U S. 375, 378 (1966); Cooper v. Cklahoma, 517 U.S. 348, 354 (1996);
Medina v. Singletary, 59 F.3d 1095, 1106 (11th G r. 1995).
Petitioner bears the burden of proving by a preponderance of the
evi dence that he was inconpetent to stand trial or plead guilty.
Battle v. United States, 419 F.3d 1292, 1298 (11th Cr. 2005);
Wight v. Sec’'y for the Dep’t of Corr., 278 F.3d 1245, 1259 (11th
Cir. 2002); Watts v. Singletary, 87 F.3d 1282, 1290 (11th GCr.
1996). The test for conpetency to stand trial or plead guilty is
the sanme: whether a defendant has sufficient present ability to
consult with his lawer with a reasonable degree of rational
under standing and whether defendant has a rational as well as
factual understanding of the proceedings against him Dusky v.
United States, 362 U. S. 402, 402 (1960); Godi nez v. Mdran, 509 U. S.
389, 396 (1993); United States v. N ckels, 324 F.3d 1250, 1252
(11th Gr. 2003); Tiller v. Esposito, 911 F.2d 575, 576 (11th G r
1990) .

3A court has a due process obligation to conduct a conpetency
hearing, even if not requested to do so, if there is reasonable
cause to believe a defendant may presently be suffering from a
ment al di sease or defect rendering himnentally i nconpetent to the
extent that he is unable to understand the nature and consequences
of the proceedings against him or to assist properly in his
defense. Pate, 383 U S at 385; 18 U S.C § 4241. In order to
trigger the trial <court’s obligation to order a conpetency
eval uati on and hearing, the court nust have information raising a
“bona fide doubt” as to the defendant’s conpetency. Watts wv.
Singletary, 87 F.3d at 1287. This standard of proof is high, and
the facts nust positively, unequivocally, and clearly generate the
bona fide doubt. Battle, 419 F.3d at 1299. Relevant information
i ncl udes evidence of defendant’s irrational behavior, deneanor at
trial or in hearings, and prior mnedical opinion regarding his
conpet ence. Tiller, 911 F.2d at 576. If this procedural
conpetency claimis not raised on direct appeal, it is procedurally
defaulted. Battle, 419 F.3d at 1298.
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capacity. Therefore, the Court finds no ineffective assistance of
counsel in failing to seek a nmental exam nati on.

(3) Failure to Contact O her Cccupants of Vehicle:

Petitioner asserts that his attorney was ineffective because
he failed to contact the other two occupants in the vehicle, and if
he had done so he could have obtained testinony that there was
never a tan colored duffel bag in the vehicle. This argunment is
w thout nerit.

The affidavits submtted by the two occupants do not state
that no tan colored duffel bag was in the vehicle. Rather, both
state that neither person saw such a bag. |ndeed, petitioner’s own
testinony at trial was that there was a tan duffel bag, although
petitioner testified it was not his bag (Cr. Doc. #79, pp. 108010,
118-19.) Gven the information in the affidavits, counsel was not
ineffective in failing to contact the two occupants.

(4) Issues on Appeal

Petitioner argues that counsel failed to raise the issue of
his own ineffectiveness as an issue on direct appeal, and instead
raised only the issue of ©petitioner’s actual i nnocence.
Petitioner’s innocence, or perhaps nore precisely, the sufficiency
of the government’s proof of his guilt, was the issue in the case.
This was raised on direct appeal. Petitioner has identified no
ot her neritorious i ssue which shoul d have been rai sed on appeal but

were not. Indeed, in petitioner’s Rebuttal, he states that it is



his “position that he is actually innocent of the charges before
this court”. (Cv. Doc. #14, p. 1.) There was no ineffective
assi stance of appellate counsel.

Accordingly, it is now

ORDERED:

1. Petitioner’s Motion Under 28 U . S.C. § 2255 to Vacate, Set
Asi de, and to Correct, Sentence By a Person in Federal Custody (Cv.
Doc. #1; Cr. Doc. #84) is DENIED as to all clains for the reasons
set forth above.

2. The derk of the Court shall enter judgnment accordingly
and close the civil file. The Cerk is further directed to pl ace
a copy of the civil Judgnent in the crimnal file.

3. CERTI FI CATE OF APPEALABI LI TY AND LEAVE TO APPEAL | N FORNVA
PAUPERI S DENI ED.

IT IS FURTHER CRDERED that Petitioner is not entitled to a
certificate of appealability. A prisoner seeking a wit of habeas
corpus has no absolute entitlenent to appeal a district court’s
denial of his petition. 28 U S.C. § 2253(c)(1). Rat her, a
district court nmust first issue a certificate of appealability
(C). 1d. “A[COAl may issue . . . only if the applicant has
made a substantial showing of the denial of a constitutional
right.” Id. at 8 2253(c)(2). To nmake such a show ng, petitioner
“must denonstrate that reasonable jurists would find the district

court's assessnent of the constitutional clains debatable or
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wong,” Tennard v. Dretke, 542 U. S. 274, 282 (2004) (quoting Sl ack

v. MDaniel, 529 US. 473, 484 (2000)), or that “the issues

presented were ‘adequate to deserve encouragenent to proceed

further, 7 Mller-El v. Cockrell, 537 US. 322, 336 (2003)

(quoting Barefoot v. Estelle, 463 U S. 880, 893 n. 4 (1983))

Petitioner has not nade the requisite showing in these
ci rcunst ances.

Finally, because Petitioner is not entitled to a certificate
of appealability, he is not entitled to appeal in forma pauperis.

DONE AND ORDERED at Fort Myers, Florida, this 6t h day of

April, 2010.
) -~
e/ /o ¢3 [0
JOHN E. STEELE
United States District Judge
Copi es:

Counsel of record
James Leonard Carter, Jr

-11-



