Hartford Casualty Insurance Company v. 600 La Peninsula Condominium Association, Inc.

UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON
HARTFORD CASUALTY | NSURANCE COVPANY,

Pl aintiff,

Doc. 46

VS. Case No. 2:09-cv-501-Ft M 29SPC

600 LA PENI NSULA CONDOM NI UM
ASSOCI ATI ON, | NC.

Def endant .

CPI Nl ON AND ORDER

This matter cones before the Court on plaintiff’s Mtion to

Dismss Counts IIl and IV of Defendant’s Counterclaim (Doc.

and Mdtion to Strike Paragraphs From Count V of

#40)

Def endant’ s

Counterclaim(Doc. #41), filed on March 15, 2010. Defendant filed

Responses in Opposition (Docs. ## 44, 45) on March 31,

In deciding a Rule 12(b)(6) notion to di sm ss,

t he Court nust

accept all factual allegations in a conplaint as true and take t hem

inthe light nost favorable to plaintiff. Erickson v.

551

U S 89 (2007); Christopher v. Harbury, 536 U S. 403, 406 (2002).

“To survive dismssal, the conplaint’s allegations nust plausibly

suggest that the [plaintiff] has a right to relief,
possibility above a speculative level; if they do not,

plaintiff’s conpl aint should be dism ssed.” Janes River

rai sing that

t he

Co.

v. Gound Down Eng’g, Inc., 540 F.3d 1270, 1274 (11th Gr.

2008)(citing Bell Atl. Corp. v. Twonbly, 550 U S

555- 56
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(2007)) . The former rule -- that “[a] conplaint should be
dismssed only if it appears beyond doubt that the plaintiffs can
prove no set of facts which would entitle them to relief,” La

Grasta v. First Union Sec., Inc., 358 F.3d 840, 845 (1i1th Gr.

2004) -- has been retired by Twonbly. Janmes River Ins. Co., 540

F.3d at 1274. Thus, the Court engages in a two-step approach
“When there are well-pleaded factual allegations, a court should
assunme their veracity and then determ ne whether they plausibly

giverise to an entitlenent to relief.” Ashcroft v. Igbal, 129 S.

Ct. 1937, 1950 (2009). Dismssal is warranted under Fep. R Cv. P
12(b)(6) 1f, assumng the truth of the factual allegations of
plaintiff’s conplaint, there is a dispositive legal issue which

precludes relief. Neitzke v. Wllians, 490 U S. 319, 326 (1989);

Brown v. Crawford County, 960 F.2d 1002, 1009-10 (11th Cr. 1992).

.

In the Counterclains (Doc. #35, p. 9), 600 La Peninsula
Condom ni um Associ ation, Inc. (La Peninsula) alleges that, after
reporting a loss due to Hurricane WI mma, Hartford Casualty
| nsurance Conpany (Hartford) obtained a contractor, ™
Construction (TM), an Gl ahoma based conpany, to determ ne the
scope of and adjust the loss to La Peninsula. Hartford
acknow edged coverage, accepted TM’'s scope and anount of | oss, and
set the anpbunt of |oss as $357,821.13. Hartford i ssued a check for

$243. 921. 13.



No explanation in witing was provided regarding the |oss
determ nation, but rather Hartford relied upon the estimate of TM,
who did not possess a Florida adjuster’s license or a Florida
Cener al Contractor’s |i cense. Due to i nadequat e
i nspection/repairs/replacenment and deficient paynment, La Peninsul a
notified Hartford in 2008 that it was i nvoki ng t he apprai sal cl ause
to determine the full anmount of the loss, and the appraiser was
i dentified. Hartford required post-loss conpliance, and La
Peninsula conplied by providing access for i nspecti ons,
docunentation, and an exam nation under oath of La Peninsula’s
representative. Despite conpliance, Hartford has refused to submt
to appraisal.

La Peninsula seeks a declaratory judgnent that the loss is
covered and warrants the apprai sal process, and that La Peninsul a
has conplied with all post-loss obligations, or Hartford is
precluded from arguing a failure to conmply, or that if any
obligations remain, they can be identified and satisfied. La
Peni nsul a al so seeks to conpel appraisal (Count 11), damages for
Hartford’'s failure to pay the claimwthin 90 days of receiving
notice in violation of Florida Statute Section 627.70131 (Count
I11), damages for a breach of inplied covenant of good faith and
fair dealing (Count 1V), and damages for a breach of contract
(Count V).

Hartford seeks to dismss Counts 11l and 1V of the
Counterclains as inpermssible in the State of Florida.
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[T,
Hartford argues that Count |11, which alleges a violation of
FLA. Stat. 8§ 627.70131, cannot formthe sole basis for a cause of
action against an insurer under the plain | anguage of the statute,
whi ch provi des:

Wthin 90 days after an insurer receives notice of a
property i nsurance claimfroma policyhol der, the insurer
shal |l pay or deny such claimor a portion of the claim
unless the failure to pay such claimor a portion of the
claimis caused by factors beyond the control of the
i nsurer which reasonably prevent such paynent.

Failure to comply with this subsection constitutes a
violation of this code. However, failure to conply with
this subsection shall not form the sole basis for a
private cause of action.

FLa. Stat. 8 627.70131(5)(a) (enphasis added). In QBE Ins. Corp. V.

Done Condo. Ass’'n, Inc., 577 F. Supp. 2d 1256, 1261-62 (S.D. Fl a.

2008), the court noted that the statute becane effective on June
11, 2007, a date long after the claim arose from 2005 hurricane
damage, and therefore no cause of action could be stated because it
woul d be sol ely based on the statute. |In this case, the sane 2005
hurri cane caused t he danmage, therefore under the plain | anguage of
the statute, no cause of action can be stated. The notion to
dismss Count Il will be granted.

Hartford also seeks to dismss Count |V, the claim for a
breach of inplied covenant of good faith and fair dealing, because
it is not currently recognized in the State of Florida separate
froma claimof bad faith. La Peninsula responds that contract | aw

recogni zes the cause of action in every contract. It is unclear



whet her a common | aw cl ai msupports a distinct cause of action from
a statutory bad faith claimon an insurance contract, or whether
the statutory claimis to be construed as an excl usi ve renedy. See

Chal fonte Condo. Apt. Ass’'n, Inc. v. OBE Ins. Corp., 561 F.3d 1267

(11th Cr. 2009)(certifying questions to Florida Suprene Court,
SC09-441). Therefore, the notion will be denied at this tine.
V.

Plaintiff seeks to stri ke paragraphs 57 through 60 from Count
V of the Countercl ai ns because they “assert comon | aw bad faith,”
which is not permtted in a first-party coverage dispute.
Def endant obj ects that the wording i s responsive to the all egations
in the Conplaint, that Count Vis for breach of contract, and that

no bad faith cause of action is being asserted. Under Fep. R Q.

P. 12(f), “the Court may strike from a pleading an insufficient
defense or any redundant, inmaterial, inpertinent, or scandal ous
matter.” Upon review, the Court finds that defendant is not

setting forth a bad faith claim within the breach of contract
claim and defendant has explicitly stated that no bad faith claim
is being asserted. The notion to strike the paragraphs will be
deni ed.

Accordingly, it is now

ORDERED AND ADJUDGED:

1. Plaintiff’s Mtion to Dismss Counts IIl and |1V of

Def endant’ s Countercl ai m (Doc. #40) is GRANTED I N PART AND DENI ED



| N PART. The notion is granted as to Count [I1l, which is
di sm ssed, and the notion is denied w thout prejudice as to Count

| V.
2. Plaintiff’s Motion to Stri ke Paragraphs From Count V of

Def endant’ s Countercl ai m (Doc. #41) is DEN ED

DONE AND ORDERED at Fort Myers, Florida, this 15th day of
June, 2010. . g}
3 | @ I -

JOHN E. STEELE

United States District Judge
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