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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON

MANUEL DESQUSA and PAUL DESOUSA,
Plaintiffs,
VS. Case No. 2:09-cv-504-FtM 29DNF
ANUPAM ENTERPRI SES, INC., a Florida
Cor por ati on doi ng busi ness in
Florida as R ghtway Foodmart, and
Cl TGO PETROLEUM CORPORATI ON, a
For ei gn corporation,

Def endant s.

CPI Nl ON AND ORDER

This matter cones before the Court on Defendant Anupam
Enterprises, Inc. d/b/a R ghtway Foodmart’s Motion to Di sm ss C ass
Action Conplaint (Doc. #7) filed on Septenber 8, 2009. Plaintiffs
filed a Response (Doc. #15) on Septenber 21, 2009. Also before the
Court is Defendant Citgo Petroleum Corporation’s Rule 12(b)(6)
Motion to Dismss and Supporting Menorandumof Law (Doc. #12) filed
on Septenber 18, 2009. Plaintiffs filed a Response (Doc. #22) on
Cctober, 1, 2009. Additionally, before the Court is Defendant
Anupam Enterprises, Inc. d/b/a/ R ghtway Foodmart’s Mbdtion for
Costs and For Stay Pending Paynent of Costs Wth |ncorporated
Menmor andum of Law (Doc. #9) fil ed on Septenber 8, 2009. Plaintiffs

filed a Response (Doc. #11) on Septenber 18, 2009.
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l.

The Court will first address the notion for costs. On or
about January 28, 2008, Manuel Desousa and Paul Desousa (the
Desousas or plaintiffs) filed a conpl ai nt agai nst Def endant Anupam
Enterprises, Inc. d/b/a/ R ghtway Foodmart (Ri ghtway Foodnart)
alleging a violation of the Fair and Accurate Credit Transaction
Act (FACTA). (Doc. #9, § 1.) That action was styled as Case No.
2:08-cv-69- Ft m 29DNF. (rd.) On or about Septenber 22, 2008
plaintiffs filed a First Arended Conplaint. (l1d. at Exh. 1.) On
or about Septenber 29, 2008, plaintiffs filed a Second Anended
Conpl ai nt addi ng Ctgo Petrol eum Corporation as a defendant. (1d.
at Exh. 2.) On October 29, 2008, plaintiffs filed a Notice of
Vol untary Dismssal of their Second Amended Conpl aint. (Id. at
1 2.) In an COctober 29, 2008 Order, this Court dismssed the
previ ous action wi thout prejudice pursuant to Rule 41(a)(1). (Doc.
#11, p. 2.)

Ri ght way Foodmart argues that since plaintiff re-filed an
action based on the same claim as in the previous action, the
Court, in its discretion, should order plaintiffs to pay all or
part of the costs of the previous action pursuant to Federal Rule
of Cvil Procedure 41(d). (Doc. #9 at 9 4.) R ghtway Foodnart
argues it should be reinbursed for the substantial sumof costs and
attorneys’ fees it incurred during the previous action. (ld. at

1T7.)



Plaintiffs contend that in the first action Def endant R ghtway
Foodmart filed a nmotion to dismss the Second Anended Cl ass Action
Conpl ai nt on the grounds that FACTA is facially unconstitutional.
(Doc. #11, p. 2.) At the tinme, the Eleventh Circuit was revi ew ng
the constitutionality of FACTA. (ld.) Plaintiffs assert that they
voluntarily dismssed their conplaint pending the Eleventh
Crcuit’s determnation of the constitutionality of FACTAin Harris

v. Mexican Specialty Foods, Inc., 564 F.3d 1301 (11th G r. 2009).

(Id.) After the Eleventh Crcuit found FACTA constitutional in
Harris, plaintiffs filed the instant action on August 3, 2009.
(Doc. #1.)

Plaintiffs have an absolute right to a voluntary dism ssa
bef ore an Answer or Mdtion for Sunmary Judgnent is filed. See Feb.

R Qv. P. 41(a)(1)(A)(i); Mtthews v. Gaither, 902 F.2d 877, 880

(11th CGr. 1990)(collecting cases). However, if a plaintiff
refiles an action based on the sanme claim against the sane
defendant a court, “(1) may order the plaintiff to pay all or part
of the costs of that previous action; and (2) may stay the
proceedings until the plaintiff has conplied.” FeEp. R Cv. P
41(d). The Court has broad discretion to award fees and costs.

See Pont enberg v. Boston Scientific Corp., 252 F. 3d 1253, 1256 n. 2,

1260 (11th Gr. 2001). Thus, “a court, inits discretion, should
assess whether a plaintiff’s conduct satisfies the requirenents of
Rul e 41(d) and whether the facts surrounding the case justify an
award of costs to prevent prejudice to the defendant.” W shneskKi
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V. Od Republic Ins. Co., No. 5:06-cv-148, 2006 W. 4764424, at *2

(MD. Fla. Cct. 10, 2006).

After review of both the defendant’s and the plaintiffs’
filings, the Court finds that due to plaintiffs’ |egitinmte reasons
for voluntary dism ssal of the previous action and refiling of the
instant action it will not inpose costs.

.

In deciding a Rule 12(b)(6) notion to dism ss, the Court nust

accept all factual allegations in a conplaint as true and take them

inthe light nost favorable to plaintiff. Erickson v. Pardus, 551

US 89, 94 (2007); Christopher v. Harbury, 536 U S. 403, 406

(2002). “To survive dismssal, the conplaint’s allegations nust
pl ausi bly suggest that the [plaintiff] has a right to relief
rai sing that possibility above a specul ative level; if they do not,

the plaintiff’s conplaint should be dismssed.” Janes R ver Ins.

Co. v. Gound Down Eng’'g, Inc., 540 F.3d 1270, 1274 (11th Gr.

2008) (citing Bell Atl. Corp. v. Twonbly, 550 U S. 544, 555-56

(2007)) . The former rule -- that “[a] conplaint should be
dismssed only if it appears beyond doubt that the plaintiffs can
prove no set of facts which would entitle them to relief,” La

Grasta v. First Union Sec., Inc., 358 F.3d 840, 845 (11th Gr.

2004) -- has been retired by Twonbly. Janes R ver Ins. Co., 540

F.3d at 1274. Thus, the Court engages in a two-step approach
“VWhen there are well-pleaded factual allegations, a court should

assunme their veracity and then determ ne whether they plausibly
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giverise to an entitlenent torelief.” Ashcroft v. Igbal, 129 S

Ct. 1937, 1950 (2009). Alternatively, dismssal is warranted if,
assumng the truth of the factual allegations of plaintiff’s
conplaint, there is a dispositive legal issue which precludes

relief. Neitzke v. WIllians, 490 U.S. 319, 326 (1989); Brown v.

Crawford County, Ga., 960 F.2d 1002, 1009-10 (11th Gir. 1992).

.

Plaintiffs filed a one count purported class action conpl ai nt
all eging that defendants Ri ghtway Foodmart and Citgo Petrol eum
Corporation (Ctgo) violated FACTA. (Doc. #1, 1 43-58.) 1n 2003,
Congress enacted FACTA in order to prevent identity theft and
credit and debit card fraud. The relevant provision of FACTA
provi des that:

[ No person that accepts credit cards or debit cards for

the transaction of business shall print nore than the

last 5 digits of the card nunber or the expiration date

upon any recei pt provided to the cardhol der at the point

of the sale or transaction.

15 U S C 8§ 1681c(g). This FACTA provision required ful
conpliance no | ater than Decenber 4, 2006. 1d.

Plaintiffs allege that they nmade purchases on Novenber 11,
2007 at Rightway Foodmart and Citgo, |ocated at 4387 Pal m Beach
Boul evard, Fort Myers, Florida, using their credit cards. (ld. at
1 48.) The nmerchant printed plaintiffs’ full account nunbers on
the receipt provided to plaintiffs in violation of FACTA section

1681c(g)(1). (1d.) Furthernore, plaintiffs allege that defendants

knew of the relevant provisions of FACTA, and wllfully violated
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and continue to violate FACTA s requirenents. (Id. at T 52.)
Thus, plaintiffs assert, defendants are liable to plaintiffs for
statutory damages, punitive danmages, costs and attorneys’ fees.
(Id. at 9T 56-57.) Plaintiffs also purport to represent all
simlarly situated persons whom used their credit card or debit
card at Rightway Foodmart or any Citgo after Decenber 4, 2006, and
were provided an electronic receipt that displays their entire
debit or credit card nunber. (1d. at § 49.)
[T,

Defendant Citgo filed a motion to dismss arguing that
plaintiffs have failed to state a claim Ctgo asserts that it
does not own or operate any retail gas stations, it nerely
aut hori zes independent service station dealers and conveni ence-
store operators to use Ctgo’ s trademark, brand nanme, and ot her
forms of identification in connection with the resale of Ctgo-
branded fuel. (Doc. #12, p. 5.) Citgo argues that since it does
not own or operate any retail gas stations, it is not subject to
FACTA because it is not a “person that accepts credit cards or
debit cards for the transaction of business.” (Id. at p. 6.)
Furthernore, Citgo argues that plaintiffs have not sufficiently
alleged that Ctgo acted with willfulness in order to support
statutory or punitive damages under FACTA. (1d.)

Def endant Ri ghtway Foodmart argues in its notion to dismss
that plaintiffs have failed to establish that it knew of FACTA s

requi renents and thus it should not be liable for a wllful
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vi ol ati on of FACTA. (Doc. #7, p. 3.) Defendant argues that FACTA
requires wllful nonconpliance for statutory damages under 15
U S. C 8 1681(n) and the viol ati on nust have been either know ng or
reckless. (l1d. at p. 5.) Defendant Ri ghtway Foodmart argues that
the conplaint is insufficiently pled to substanti ate know edge or
reckl essness. (ld. at p. 6.)

Wth regards to whether FACTA applies to Gtgo, plaintiffs
al l ege that Defendant Citgois “‘a person that accepts credit cards
or debit cards for the transaction of business’ wthin the neaning
of FACTA.” (Doc. #1, T 11.) At the notion to dism ss stage the
Court nust assune the truth of plaintiffs’ factual allegations.
Eri ckson, 551 U S. at 94. Thus, plaintiffs have adequately pled
that Ctgo is subject to FACTA. \Wether plaintiffs will be able to
denonstrate that Citgo is ‘a person that accepts credit cards or
debit cards for the transaction of business’ wthin the neaning of
FACTA wi Il be determ ned at summary judgnent or trial.

The Court also finds that plaintiffs have sufficiently pled
that defendants acted with willful nonconpliance. The conpl aint
al | eges that defendants “w Il fully violated and continue to viol ate

FACTA's requirenents, . . .” (Doc. #1, ¥ 52.) In Safeco Ins. Co.

of Am v. Burr, 551 U S. 47, 57-60 (2007), the Suprenme Court found

that statutory wllfulness extends to acts known to violate the
statute as well as acts done with reckless disregard of statutory
duty. The case did not, however, provide that reckless disregard
was an additional allegation that nust be pled. Taking all
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allegations as true as this stage of the proceedings, plaintiffs
have sufficiently pled for purposes of FeEb. R Cv. P. 8 to provide
defendant with notice that statutory damages wll be sought.
Whet her plaintiffs will actually be able to denonstrate wi || ful ness
wll be determ ned at summary judgnent or at trial.

Accordingly, it is now

ORDERED:

1. Def endant Ri ghtway Foodmart’s Motion For Costs and For
Stay Pendi ng Paynent of Costs with |Incorporated Menorandum of Law
(Doc. #9) is DEN ED

2. Def endant Ri ghtway Foodmart’s Mdtion to Dismss Cass
Action Conpl aint (Doc. #7) is DEN ED

3. Def endant G tgo Petroleum Corporation’s Rule 12(b)(6)
Motion to Dismss and Supporting Menorandum of Law (Doc. #12) is
DENI ED.

4. Pursuant to the Decenber 11, 2009 Order (Doc. #31), the
parties shall file a new Case Managenent Report w thin TWENTY- ONE
(21) DAYS of this Opinion and O der.

DONE AND ORDERED at Fort Myers, Florida, this 20th day of
May, 2010. -

JOHN E. STEELE
United States District Judge

S &k

Copi es:
Counsel of record



