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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS DI VI SI ON

ANDRES PENA,

Plaintiff,
VS. Case No. 2:10-cv-60-Ft M 29DNF
COASTAL (SR, LLC, a foreign limted
[iability conpany doi ng business as

Taco Bel |,

Def endant .

CPI Nl ON AND ORDER

This matter conmes before the Court on plaintiff’s Mtion to
Dism ss Defendant’s Counterclains (Doc. #9) filed on March 10,
2010, and Motion to Strike Defendant’s Affirmative Defenses to
Plaintiff’s Conplaint (Doc. #10) filed on WMarch 22, 2010.
Defendant filed Responses in Qpposition (Docs. ## 12, 13) to both
noti ons.

| . Counterclains

Plaintiff seeks to dismss the counterclains for |ack of
jurisdiction because the counterclains are permssive, have no
|l ogical relationship to the Conplaint (Doc. #1), and possess no
i ndependent basis for jurisdiction. The Court disagrees.

The Conpl ai nt (Doc. #1) alleges that plaintiff was an enpl oyee
of defendant who worked as an hourly paid nmai ntenance technici an.
Plaintiff alleges that he worked in excess of forty hours per week

during his enploynent with defendant but was not conpensated for
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the overtinme at a rate of one and one-half tinmes his regular hourly
rate for those hours, in violation of the Fair Labor Standards Act
(FLSA). The Counterclaim(Doc. #8, pp. 9-13) alleges, in pertinent
part, that the counterclaim is conpulsory, and supplenental
jurisdictionis present. Defendant further alleges that plaintiff
was an independent contractor perform ng services for defendant
under a vendor agreenent which states that plaintiff was the
“principal/owner” of the business and not an enpl oyee. Defendant
all eges that plaintiff breached the contract, when he failed to
perform services under the contract but was paid pursuant to
submtted invoices. Def endant seeks reinbursenent for those
services not perforned but paid in advance, plus attorney’s fees
under the contract. The parties do not dispute that defendant’s
counterclains are based entirely on state | aw

The Court finds that the counterclaimis so related to the
FLSA claim that it forns “part of the sane case or controversy
under Article Ill of the United States Constitution.” 28 U S.C. 8§
1367(a). The “same case or controversy under Article II11” requires
that “[t]he state and federal clains nust derive from a conmon
nucl eus of operative fact” such that they would ordinarily be

expected to be tried in one proceeding. United M ne Wrkers of Am

v. Gbbs, 383 US 715, 725 (1966); Parker v. Scrap Metal

Processors, Inc., 468 F.3d 733, 742-43 (11th Cr. 2006). Thi s

requi renent is nmet where the federal and state clains involve the
sane facts, occurrences, w tnesses, and evidence, even where the
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elements of the state and federal clains differ. Pal ner .

Hospital Auth., 22 F.3d 1559, 1566 (11th Cr. 1994). The

counterclains are based on the existence of a contract that
directly wundermnes the allegations in the conplaint of an
enpl oyer - enpl oyee rel ationship. Therefore, the clains are clearly
part of the sane case or controversy and will require the sane
el ements of proof during discovery. The notion to dismss the
counterclains wll be denied.

1. Affirmative Defenses

Plaintiff seeks to strike defendant’s First, Fifth, Eighth,
Twel ft h, Thirteenth, Si xt eent h, Ei ght eent h, and N neteenth
Affirmative Defenses. Plaintiff also seeks to strike the attorney
fee demand. Defendant initially argues that the notion should be
denied for failure to conply with the “good faith” aspect of MD.
Fla. L.R 3.01(g). Although plaintiff may have failed to conply
with the spirit of the Rule by conferring with counsel an hour
before filing the notion, the Court will consider the nerits of the
not i on.

Affirmative defenses included in an answer are a pleading
which nmust provide “a short and plain statement of the claim
showi ng the pleader is entitledtorelief.” Fen. R CQv. P. 8(a)(2).
A pl eader nust, however, plead enough facts to state a plausible

basis for the claim Bell Atl. Corp. v. Twonbly, 127 S. C. 1955,

1964-6 (2007). “An affirmative defense is generally a defense

that, if established, requires judgnent for the defendant even if
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the plaintiff can prove his case by a preponderance of the

evidence.” Wight v. Southland Corp., 187 F.3d 1287, 1303 (1l1lth

Cr. 1999). Under Fep. R Qv. P. 12(f), “the Court may strike from
a pleading an insufficient defense or any redundant, immaterial,

i npertinent, or scandal ous nmatter.”
The First Affirmative Defense:

Failure to state a claimupon which relief may be granted is
an affirmative defense recognized in the Federal Rules of Civi
Procedure. See Feb. R CGv. P. 12(b)(6). Nonetheless, there are no
facts provided on which that Court can determ ne a pl ausi bl e basi s
for this defense. Accordingly, the notion to strike wll be

granted as to the first defense, w thout prejudice to anend.
The Fifth Affirmative Defense:

This defense states that plaintiff “is not entitled to relief
because any al | eged acts or om ssions by the Defendant were i n good
faith, in conformty wth and in reliance on applicable
adm ni strative regul ati ons, orders, rul es, appr oval or
interpretation, or admnistrative practices or enforcenent policies
of the Adm nistrator of the Wage and Hour Division of the United
States Departnent of Labor and/or  judici al orders and
interpretations with respect to the class of enployers to which
Def endant bel ongs.” (Doc. #8, pp. 5-6.) The defense clearly
states that defendant relied on any applicable |aws or |abor

regulations in good faith, see, e.g., Zegers v. Countryw de
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Mort gage Ventures, LLC, 6:07-cv-1893-Ol -22DAB, 2008 W. 728482, at

*2 (MD. Fla. Mr. 17, 2008), however there are no facts to
i ndi cate whether this reliance is based on 29 U S.C. § 259, see,

Cole v. Farm Fresh Poultry, Inc., 824 F.2d 923, 926-28 (11th G

1987), as asserted in the Twentieth Affirmative Defense.
Therefore, the notion to strike the fifth defense will be granted,
W thout prejudice to anmend if distinct from the Twentieth

Affirmative Defense.
The Eighth Affirmative Defense:

This defense states that the relief sought by plaintiff is
“i nproper, inappropriate and/or otherw se not avail abl e under the
| aw upon which his clains rest including, but not [imted to, that
there is no basis for |iquidated danages as Def endant has acted in
good faith as a reasonably prudent entity would have acted under
the circunstances and in reasonable belief of conpliance with the
applicable law.” (Doc. #8, p. 6.) This appears to be partially
redundant of the Second Affirmative Defense, which denies that
plaintiff is an enployee as defined by the FLSA partially
redundant of the Sixth Affirmative Defense, which denies any
intentional or willful action, and partially redundant of the Fifth
Affirmative Defense, which expresses good faith reliance on the
I aw. Therefore, the notion will be granted as to the eighth
defense, wthout prejudice to anend if defendant can state a

pl ausi bl e but distinct defense.



The Twelfth and Thirteenth Affirmati ve Def enses:
These defenses state:

The Conplaint should be dismssed and/or judgnent
accorded to Defendant, in whole or in part, to the extent
Def endant has paid Plaintiff or satisfied any overtine
obligations or unpaid wages to himor paid him anounts
i nvoi ced.

The Conplaint should be dismssed and/or judgnent
accorded to Defendant, in whole or in part, as Plaintiff
has been properly conpensated under the FLSA

(Doc. #8, p. 7.) |If the twelfth and thirteenth defenses are sinply
a denial of liability, they are not affirmative defenses. |If they
were i ntended to be pled as the defense of accord and sati sfacti on,
such a defense is not a recogni zed defense in a FLSA case because

an i ndi vidual cannot waive entitlenent to overti me. Morrison v.

Executive Aircraft Refinishing, Inc., 434 F. Supp.2d 1314, 1320

(S.D. Fla. 2005); Ronero v. Southern Waste Sys., LLC, 619 F. Supp.

2d 1356, 1358-59 (S.D. Fla. 2009). The Court does not find that
t he defenses are asserting a set-off as currently pled. The notion

to strike the twelfth and thirteenth defenses wll be granted.
The Sixteenth Affirmative Defense:

Def endant asserts that plaintiff exenpt from sonme or all of
the FLSA' s requirenents. (Doc. #8, p. 8.) To the extent not
redundant of or al so based on the i ndependent contractor theory in
the Second Affirmati ve Defense, the defense is insufficiently pled

under FeEp. R Cv. P. 8. The notion to stri ke the si xteenth defense



will be granted, without prejudice to anend and provide a factual

basis for the exenption argunent.
The Ei ghteenth Affirmative Defense:

Def endant asserts that the case is barred under the doctrines
of estoppel, l|aches, waiver, “and/or the like, and to the extent
that Plaintiff now seek(s) to contradict his prior representations
as to his hours of work and status.” Defendant has | unped several
defenses into one. The doctrine of estoppel is a recognized
def ense under certain narrow circunstances, the defense of |aches
does not apply to the FLSA, and plaintiff cannot waive his rights

under the FLSA. See Goves v. Dury, MD., P.A, 2:06-cv-338-FTM

99SPC, 2006 W. 2556944, at **1-2 (MD. Fla. Sept. 1, 2006).
Therefore the notion to strike the eighteenth defense wll be
granted in part and denied in part, such that only the estoppel

defense will be permtted.
The N neteenth Affirmati ve Def ense:

Def endant all eges  “unclean hands” because plaintiff
acknowl edged in witing that he was paid for all hours worked.
This is not an allegation of wongdoing by plaintiff, but a
restatement of the twelfth and thirteenth defense for accord and
satisfaction. The notion to strike the nineteenth defense will be

gr ant ed.



Attorney Fee Demand and Request for Judgnent:

Plaintiff seeks to strike the request for attorney’'s fees in
the Wierefore clause, Doc. #8, p. 9, because the FLSA does not
provide for the recovery of attorney’s fees by a defendant. As
such a claimcan only be on the basis of bad faith, not under the
FLSA, the notion will be granted. The Court finds that defendant
need not reserve such a right if it is later determ ned that

plaintiff indeed acted in bad faith or vexatiously.
Accordingly, it is now
ORDERED AND ADJUDCED:

1. Plaintiff's Motion to Dism ss Defendant’s Counterclai ns

(Doc. #9) is DEN ED

2. Plaintiff’s Mtion to Strike Defendant’s Affirmative
Defenses to Plaintiff’s Conplaint (Doc. #10) is GRANTED | N PART AND
DENIED IN PART as detail ed above. Def endant may file anended

affirmati ve defenses within FOURTEEN (14) DAYS of this Opinion and

O der.
DONE AND ORDERED at Fort Myers, Florida, this 4t h day of
May, 2010. N, & P
JOBN E. STEELE
United States District Judge
Copi es:

Counsel of record



