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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION
LUIS MARSHAL MARTINEZ,
Petitioner,

-VS- Case No. 6:08-cv-1776-0Orl-35GJK

SECRETARY, DEPARTMENT OF
CORRECTIONS, et al.,

Respondents.

ORDER

This case is before the Court on the amended petition for habeas corpus relief filed
by Petitioner pursuant to 28 U.S.C. section 2254 (Doc. No. 5). Upon consideration of the
petition, the Court ordered Respondents to show cause why the relief sought in the petition
should not be granted. Thereafter, Respondents filed a response to the petition for writ of
habeas corpus in compliance with this Court's instructions and with the Rules Governing
Section 2254 Cases in the United States District Courts (Doc. No. 11). Petitioner filed a
reply (Doc. No. 13), a supplemental reply (Doc. No. 15), and a second supplemental reply
to the response.

Petitioner alleges four claims for relief in his habeas petition: 1) trial counsel was
ineffective for failing to object or to move to suppress the out-of-court identification; 2) his
conviction was obtained from the use of illegal and unconstitutionally suggestive
procedures; 3) there was a Double Jeopardy violation in his case; and 4) the trial court

erred by allowing the State to prosecute Petitioner based on a “duplicitous indictment.”
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I Procedural History

Petitioner was charged by indictment with first degree felony murder, armed burglary
of a dwelling, and robbery with a firearm. A jury trial was held, and Petitioner was found
guilty as charged in the indictment. The trial court adjudicated Petitioner guilty of the
crimes and sentenced him to life imprisonment as to the murder count and to imprisonment
for a term of twenty-five years as to each of the remaining counts, with the sentences to
run concurrently. Petitioner filed a direct appeal with the Florida Fifth District Court of
Appeal, which affirmed per curiam.

Petitioner next filed a motion for postconviction relief pursuant to Florida Rule of
Criminal Procedure 3.850 with the state trial court, which was denied on August 11, 2008.
Petitioner did not appeal the denial of the motion. Petitioner claims that he filed a notice
of appeal with regard to the trial court’s order denying his Rule 3.850 motion; however, the
records submitted by Respondents from the state appellate court and from the state trial
court fail to reflect that Petitioner ever filed a notice of appeal with regard to the order
denying his Rule 3.850 motion. In addition, the notice of appeal allegedly filed by
Petitioner was untimely. See Fla. R. Crim. P. 9.110(b)." Moreover, Petitioner admits that
he failed to take any action whatsoever to prosecute the appeal, and there is no assertion
or evidence that he took any steps to determine the status of the appeal or otherwise

pursue his appellate rights in the state courts.

'The notice of appeal should have been filed on September 10, 2008; however,
Petitioner’s alleged notice of appeal was signed on September 12, 2008.
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1l. Legal Standards

A. Standard of Review Under the Antiterrorism Effective Death Penalty Act
(“AEDPA”)

Pursuant to the AEDPA, federal habeas relief may not be granted with respect to
a claim adjudicated on the merits in state court unless the adjudication of the claim:

(1)  resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.

28 U.S.C. § 2254(d). The phrase “clearly established Federal law,” encompasses only the
holdings of the United States Supreme Court “as of the time of the relevant state-court
decision.” Williams v. Taylor, 529 U.S. 362, 412 (2000).

“[Slection 2254(d)(1) provides two separate bases for reviewing state court
decisions; the ‘contrary to’ and ‘unreasonable application’ clauses articulate independent
considerations a federal court must consider.” Maharaj v. Secretary for Dep’t. of Corr., 432
F.3d 1292, 1308 (11" Cir. 2005). The meaning of the clauses was discussed by the
Eleventh Circuit Court of Appeals in Parker v. Head, 244 F.3d 831, 835 (11" Cir. 2001):

Under the “contrary to” clause, a federal court may grant the writ if the state

court arrives at a conclusion opposite to that reached by [the United States

Supreme Court] on a question of law or if the state court decides a case

differently than [the United States Supreme Court] has on a set of materially

indistinguishable facts. Under the ‘unreasonable application’ clause, a

federal habeas court may grant the writ if the state court identifies the correct

governing legal principle from [the United States Supreme Court’s] decisions

but unreasonably applies that principle to the facts of the prisoner's case.

Even if the federal court concludes that the state court applied federal law incorrectly,



habeas relief is appropriate only if that application was “objectively unreasonable.” /d.

Finally, under § 2254(d)(2), a federal court may grant a writ of habeas corpus if the
state court’s decision “was based on an unreasonable determination of the facts in light of
the evidence presented in the State court proceeding.” A determination of a factual issue
made by a state court, however, shall be presumed correct, and the habeas petitioner shall
have the burden of rebutting the presumption of correctness by clear and convincing
evidence. See Parker, 244 F.3d at 835-36; 28 U.S.C. § 2254(e)(1).
B. Exhaustion and Procedural Default

One procedural requirement set forth in the AEDPA precludes federal courts, absent
exceptional circumstances, from granting habeas relief unless the petitioner has exhausted
all means of available relief under state law. 28 U.S.C. § 2254(b); O’Sullivan v. Boerckel,
526 U.S. 838, 842-22 (1999); Picard v. Connor, 404 U.S. 270, 275 (1971). Specifically,
the AEDPA provides, in pertinent part:

An application for a writ of habeas corpus on behalf of a person in custody

pursuant to the judgment of a State court shall not be granted unless it

appears that—

(A) the applicant has exhausted the remedies available in the
courts of the State; or

B) () there is an absence of available State corrective
process; or

(i) circumstances exist that render such process ineffective
to protect the rights of the applicant.

*Whether a state court's decision was an unreasonable application of law must be
assessed in light of the record before the state court. Holland v. Jackson, 542 U.S. 649,
652 (2004) (per curiam); cf. Bell v. Cone, 535 U.S. 685, 697 n. 4 (2002) (declining to
consider evidence not presented to state court in determining whether its decision was
contrary to federal law).



28 U.S.C. § 2254(b)(1).

Thus, a federal court must dismiss those claims or portions of claims that have been
denied on adequate and independent procedural grounds under state law. Coleman v.
Thompson, 501 U.S. 722, 750 (1991). In addition, a federal habeas court is precluded
from considering claims that are not exhausted but would clearly be barred if returned to
state court. /d. at 735 n.1 (stating that if the petitioner failed to exhaust state remedies and
the court to which the petitioner would be required to present his claims in order to meet
the exhaustion requirement would now find the claims procedurally barred, there is a
procedural default for federal habeas purposes regardless of the decision of the last state
court to which the petitioner actually presented his claims).

In order to satisfy the exhaustion requirement, a state petitioner must “fairly presen(t]
federal claims to the state courts in order to give the State the opportunity to pass upon
and correct alleged violations of its prisoners’ federal rights.” Duncan v. Henry, 513 U.S.
364, 365 (1995) (citing Picard, 404 U.S. at 275-76) (internal quotation marks omitted). The
petitioner must apprise the state court of the federal constitutional issue, not just the
underlying facts of the claim or a similar state law claim. Snowden v. Singletary, 135 F.3d
732 (11" Cir. 1998). The United States Supreme Court has observed that “Congress
surely meant that exhaustion be serious and meaningful.” Keeney v. Tamayo-Reyes, 504
U.S. 1,10 (1992). Furthermore, the Court explained:

[c]lomity concerns dictate that the requirement of exhaustion is not satisfied

by the mere statement of a federal claim in state court. Just as the State

must afford the petitioner a full and fair hearing on his federal claim, so must

the petitioner afford the State a full and fair opportunity to address and
resolve the claims on the merits.



Id.; see also Henderson v. Campbell, 353 F.3d 880, 898 n.25 (11" Cir. 2003) (“Both the
legal theory and the facts on which the federal claim rests must be substantially the same
for it to be the substantial equivalent of the properly exhausted claim.”).

Procedural default will be excused only in two narrow circumstances. First, a
petitioner may obtain federal review of a procedurally defaulted claim if he can show both
“cause” for the default and actual “prejudice” resulting from the default. “To establish
‘cause’ for procedural default, a petitioner must demonstrate that some objective factor
external to the defense impeded the effort to raise the claim properly in the state court.”
Wright v. Hopper, 169 F.3d 695, 703 (11" Cir. 1999). To establish “prejudice,” a petitioner
must show that there is at least a reasonable probability that the result of the proceeding
would have been different. Henderson, 353 F.3d at 892 (citations omitted).

The second exception, known as the “fundamental miscarriage of justice,” only
occurs in an extraordinary case, where a “constitutional violation has probably resulted in
the conviction of one who is actually innocent.” Murray v. Carrier, 477 U.S. 478, 496
(1986). Actual innocence means factual innocence, not legal insufficiency. Bousley v.
United States, 523 U.S. 614, 623 (1998). To meet this standard, a petitioner must “show
that it is more likely than not that no reasonable juror would have convicted him” of the
underlying offense. Schlup v. Delo, 513 U.S. 298, 327 (1995). In addition, “[t]Jo be
credible,” a claim of actual innocence must be based on [new] reliable evidence not
presented at trial.” Calderon v. Thompson, 523 U.S. 538, 559 (1998) (quoting Schlup, 513

U.S. at 324).



1. Analysis
A. Petitioner’s Claims Are Procedurally Barred

Petitioner’s claims were raised in his Rule 3.850 motion and were denied. However,
Petitioner did not appeal the trial court’s order denying his Rule 3.850 motion. The failure
to appeal his claims resulted in a procedural default of those claims. E.g., Hankins v. Delo,
977 F.2d 396 (8" Cir. 1992) (the petitioner, who had his postconviction motion denied by
the state trial court after an evidentiary hearing, was barred from raising issues in his
federal habeas petition which were not asserted on the appeal from the denial of his
postconviction motion); Farrell v. Lane, 939 F.2d 409, 411 (7" Cir.1991) (the petitioner
waived ineffective assistance of counsel claim, even though it was raised in postconviction
motion, because he failed to appeal the denial of postconviction motion); Leonard v.
Wainwright, 601 F.2d 807, 808 (5th Cir. 1979) (exhaustion requires not only the filing of a
Rule 3.850 motion, but an appeal of its denial).

In the present case, Petitioner has not shown either cause or prejudice that would
excuse the default. Likewise, Petitioner has neither alleged nor shown the applicability of
the actual innocence exception. Since Petitioner is unable to satisfy either of the
exceptions to the procedural default bar, his claims are procedurally barred and are denied.

Accordingly, it is hereby ORDERED AND ADJUDGED as follows:

1. The Amended Petition for Writ of Habeas Corpus (Doc. No. 5) filed by Luis
Marshall Martinez is DENIED, and this case is DISMISSED WITH PREJUDICE.

2. The Clerk of the Court shall enter judgment accordingly and is directed to

close this case.



3. This Court should grant an application for certificate of appealability only if
the Petitioner makes "a substantial showing of the denial of a constitutional right." 28
U.S.C. § 2253(c)(2). Petitioner has failed to make a substantial showing of the denial of
a constitutional right. Accordingly, a Certificate of Appealability is DENIED in this case.

DONE AND ORDERED in Orlando, Florida, this 3rd day of June 2010.

Copies to:
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Counsel of Record
Luis Marshall Martinez
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