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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

MICHAEL SUEVSKY,
Plaintiff,
V. CaseNo: 6:15-cv-342-0Orl-31KRS

WALT DISNEY WORLD PARKS AND
RESORTS ONLINE, INC,,

Defendant.

ORDER

This matter comes before the Courthwitit oral argument upon consideration of
Defendant Walt Disney World Parks and Res@nline, Inc.’s (“Defendant”) Motion for
Summary Judgment (Doc. 49)akitiff Michael Suevsky’s (“Riintiff”) response in opposition
(Doc. 63); and Defendant’s reply (Doc. 65).
|. Overview

In his Complaint, Plaintiff alleges thhis former employer discriminated against him
because of his race, ancestry, ethnicity, religion,retignal origin in violabn of Title VII of the
Civil Rights Act of 1964 and 42 U.S.C. § 1981. (Doca23). Specifically, Riintiff alleges that
Defendant subjected him to a hostile work emwment, constructive discharge, failure to
promote, and disparate treatmeid.)( After filing a complaint with the Equal Employment
Opportunity Commission and obtamg a right to sue letter, Plaiffitorought this suit against
Defendant. Defendant has now moved for summuatgment on all claims asserted in the

Complaint. (Doc. 49 at 1-2).
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Il. Factual Background
A. General

Defendant is an entertainment conglomefaadquartered in Burbank, California.
Plaintiff is a Russian Americamho practices the Jewish faiifipoc. 25 at 2). The following
facts in this section arundisputed. Plaintiff was empla/by Defendant from January 2011 to
January 2013. (Doc. 49 at 2, 9). He was hasa Staff Quality Assance (“QA”) Engineer,
working out of Defendant’s Sehd, Washington office. (Doel9 at 2). The team on which
Plaintiff worked was responsible for testing ass$uring the quality of a myriad of software
products before they were implemented into regular use by the comizhiey.3; Doc. 56 at 1).
Plaintiff's team collaborated extensively witthet groups within the company. (Doc. 57 at 2).
As such, Jeff Hall, the supervisor of the unit,ifest that members of the team were expected
maintain professional, cooperative, and coltakive relationships with their colleaguelsl.).

For a short time, Plaintiff worked diry for Hall, a Director of Technology for
Defendant. (Doc. 49 at 2). Around January 2®4l| was moved to a different position and
replaced by Philip Hopbell, who wagssen the title Director of QA.ld. at 2; Doc. 55 at 1-2; Doc.
57 at5). Hopbell oversaw the QA operation§&lendale, California; Orlando, Florida; and
Seattle, Washington. (Doc. 55 at 1-2). Qaotober 2011, Kevin Scherrer was hired as the QA
manager at the Seattle locatfofDoc. 49 at 3; Doc. 55 at 1; Doc. 57 at 4). By the time the
transfers and hiring were finisthePlaintiff reported directly t&cherrer, and Scherrer reported t

Hopbell. (Doc. 49 at 3).

1 Plaintiff also applied for th@A manager position at the Seatibcation. (Doc. 57 at 2-3).
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B. Nature of the Harassment

Plaintiff claims that he was subjecthostile and unwanted treatment from both Brent
Wood, a Seattle QA manager who nesepervised Plaintiff, anddpbell, (Doc. 63 at 2), and thgt
this alleged harassment was due to his race, @toigin, and religion. Specifically, Plaintiff
stated Wood commented that the redness ohfiffes face was likely due to alcohol consumption
and that it is common knowleddgeat people of Russian a&st consume copious amounts of
alcohol? (Doc. 25 at 3; Doc. 50 at 49; Doc. 6324t Plaintiff further contends that Wood
continued to make stereotypic@mments, including statements about Russians, alcohol, ang
Jews. (Doc. 63 at 2). However, Plaintiff canmido no specific examples of these statements
(Doc. 50 at 56-57). In his @desition, Plaintiff also refereces Wood making culturally
insensitive comments about otlo@workers, but likewise fails torovide specific evidence of
these commentsld;; Doc. 63 at 2). Plaintiff testifiethat these comments on the whole made
him feel uncomfortable, (Doc. 50 at 56; D68. at 2), and he eventually stopped attending
meetings Wood ran. (Doc. 49 at 11).

Plaintiff further alleges thatopbell subjected him to a hostile work environment.
Plaintiff testified in depositiothat Hopbell made a comment to Scherrer that he wanted to
“manage out” the Plaintiff. (Doc. 50 at 86; Doc. 51 at 63)Specifically, Plaintiff claims that
Hopbell disagreed with him more than other Qiyi@eers, (Doc. 51 at 14), gave him smaller,

simpler responsibilities than othengineers, (Doc. 51 at 63), agave him an expectations memjo

2 Plaintiff testified that Wood made thisrament on Wood's first day of work as he was
introducing himself to the office. (Doc. 50 at 54).

3 Presumably, the term “manage out” is used byPllatiff to refer to the treatment he endured,
which was intended to makenhiseek alternate employment.




requiring Plaintiff to takeecommunications classégDoc. 63 at 4). AlscRlaintiff contends that
Hopbell humiliated him during a telephone confeeewith more than ten other individuals
present. (Doc. 25 at 3). It is undisputed thapbkll told Plaintiff to bequiet and stop talking
during the conference call(Doc. 49 at 5; Doc. 50 at 80)Plaintiff testified that he believed
Hopbell disliked him, but he could not provide an example of Hopbell using his Russian des
or Jewish faith as a basis for that disfke.

Defendant asserts that neither Wood nopbell subjected Plaintiff to a hostile work
environment. Specifically, Defendant arguest Wood was never Plaintiff's boss and, after
2011 when Plaintiff stopped attending his meetingsod had minimal contact with Plaintiff.
(Doc. 49 at 11; Doc. 50 at 59). Additionally, Defentlelaims that Plaintiff can point to only or
comment made by Wood regardiBtaintiff’'s national origin. id. SeeDoc. 50 at 48-49).
Moreover, Defendant points out tHiaintiff testified in deposition that at the time the commer

was made, he believed it to be a “harmless jék@bc. 50 at 49).

4 It is undisputed that Defendagrve Plaintiff the expectations memo. (Doc. 49 at 10; Doc. 6:
4). The expectations memo will be discussed in detail later.

5 Plaintiff relayed information regarding trasgument to Jennifer Chikato (Human Resources
Representative) around April 30, 2012. This infation was relayed by Chikato to Richard

Webby (Hopbell’'s supervisor) whostiussed the issue with HopbelChikato felt this matter was

resolved, especially since Hopbsdint an email conveying his apalegto the Plaintiff. (Doc. 58
at 2).

® Plaintiff also claims Hopbell disliked othera the team because of their Indian or Latino
descent. (Doc. 63 at 3). However, Plainpifbvides no evidence to support this claim.

" Plaintiff stated in deposiin that he avoided Wood after st@pped attending the meetings.
(Doc. 50 at 59).

8 Plaintiff now contendghat while he thought the remark washarmless joke” at the time, therg

was an “underlying perception .that later materializédnto the inappropriate behavior claime(
herein. (Doc. 50 at 49).
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As for Hopbell, Defendant gues that Plaintiff can point two specific evidence that any
of Hopbell's actions were in any way related™aintiff’'s national orign, religion, or ancestry.
(Doc. 49 at 10). Defendant furth@rgues that, as Plaintiff séatin deposition, the only reason
Plaintiff believed the perceived negative treatmeas based on his natioraigin and religion is
because there was no other reason foldita 10-11; Doc. 50 at 71).

Finally, it is undisputed #t Plaintiff was aware th@aompany policy required
discrimination and harassment complaintsiivected to the HumaResources Departmeht.
(Doc. 50 at 39-40).  Further,dnhtiff did not complain to HRbout negative treatment in the
workplace based on his ancestry@igion. (Doc. 51 at 10, 35, 42).

C. Plaintiff's Work Perfor mance and Resignation

According to Scherrer (Plaintiff's directgervisor), during his time with the company
Plaintiff was well respected for his technieaumen. (Doc. 56 at 3). However, according to
Scherrer and Hopbell (Scherrer’s bosd)times Plaintiff’'s hard tie stances regarding the best
solutions to problems translatedo an unwillingness to wonlkith others and compromised(;
Doc. 55 at 4).

In October 2011, Hall (Plaintiff’s first supaser) conducted Plaintiff's first performance
review. (Doc. 57 at 4-5). PIHiff received a “right on trackrating, but Hall noted in the
evaluation that Plaintiff needed to inowe his communication skills with othé¥s(ld. at 11).

Further, Hall informed Plaintiff that his rofeight be changing in the coming months as the QA

° Plaintiff testified in deposition that he kmehe company had a policy and he knew that any
allegations of discrimination wete be discussed with the hhian Resources Department. (Doc
50 at 39-40).

10 The evaluation ranges and classifications afellmsvs (from worst to best): Off-Track, Falling
Behind, Right on Track, Moving Aheade&ading the Way. (Doc. 57 at 28).
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team continued to grow and that Plaintiff shoialohiliarize himself with the new expectations fq
his position. [d.; Doc. 49 at 3). Plaintiff dputes none of these statements.

Just before Plaintiff receidehis first review, Hall spoke with Plaintiff about whether he
should interview for the newly creatSeattle-based QA manager positibfDoc. 57 at 2).

Even though Hall had some concerns regardiag®ff's past behaviofas detailed in Hall's
affidavit), he encouraged Plaiifito apply and stated that going through the interview process
would be good for Plaintiff.ld. at 2-3). When Plaintiff receidehis interview schedule, Plaintiff
contacted Hall regarding his concern th&tod was on one of the interview pang&lg§Doc. 57 at
7-8). Hall assured Plaintiff thawerything would be fine and framed this as an opportunity fg
Plaintiff to overcome his past issues with Wodd.)( After the interviews, Plaintiff stated in
deposition that he could notaadl any problems with Wood orédtother two interviewers (Les
Honnibel and Brett Bendety.(Doc. 51 at 104; Doc. 52 at 86).

Ultimately, after reviewing witen reports from Honnibel @Bender, Hall decided not to
hire Plaintiff for the position. (Doc. 57 3-4)Both Honnibel and Bender conveyed to Hall that
Plaintiff had the technical abilitip do the job, however theyoted problems with his people
skills. (Id.). Hall decided to hire Scherrer because he believed the position to primarily be g

managing people and not technical skifigld. at 4).

11 Hall was the manager who ultimately decided who to hire for the position. (Doc. 57 at 2).

12 Plaintiff was concerned aboutddd being on the panel becauséhafir past interactions. (Doc|
57 at 8).

13 Les Honnibel is the QA manager for the @lale, California officeBrett Bender is the
Technology Manager for the OrlandopFRta office. (Doc. 57 at 3).

1 While Plaintiff felt his technical skills were tier, he did admit in gmsition that Scherrer was
a good manager. (Doc. 51 at 107).
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In February 2012, Jennifer Claito, a Human Resources Busséartner (“HR Partner”),
began to work with Plaintiff in connection withs areas marked for improvement on the prior
year’s evaluation. (Doc. 49 atBpc. 58 at 2). Part of thiselp included Chikato offering to
assist Plaintiff in improving hisommunication style. (Doc. 58 at 2)Despite this help, Scherrer
stated in his affidavit that Plaintiff's issuestlivcommunication and workg with others persisteg
throughout 2012. (Doc. 49 at 5; Doc. 56 at 4-Blaintiff admits in his deposition that he
continued to have differences of opinion whils colleagues throughout 2012. (Doc. 51 at 20).

Due to Plaintiff’'s continued communicati struggles throughout 2012, Hopbell becams
concerned that the QA team may not be the pidde for Plaintiff. (Doc. 55 at 4). Hopbell told
Plaintiff that if he didn’t feethat the QA team provided himetlibest opportunity to succeed, he
could seek another pdisin within the company? (Id.). By the fall of 2012, both Scherrer and
Hopbell decided to take additional steps to Hafontiff succeed. (Doc. 49 at 6). To that end,
Hopbell, in conjunction with Scherrer and Chikadlecided to issue PHiff an expectations
memorandunt® (Doc. 49 at 6; Doc. 55 at 4). Hopbell sthin his affidavit that he issued thesg
memos to all managers who worked for him. (Doc. 55 at 4). Plaintiff’'s memo was issued in
September 2012, it was signed by his direct sup@r{Scherrer), anid detailed the job
description for his positionld. at 8-9). Further, the memo concluded with a statement of suj

for the Plaintiff. (d. at 9;see alsdoc. 49 at 6). In addition to the memo, Plaintiff stated in

15 Conversely, Plaintiff charactegs this conversation as Hopltelling him he wasn’t the right
fit and that he should start seeking employnssewhere in the corapy. (Doc. 51 at 8).

16 An expectations memorandum is provide@maployees to help them fully understand the
responsibilities of their roles.It identifies key areas whean employee should focus their
attention in order to be successfult is based off the job description for the position. It is not
form of discipline. (Doc. 55 at 4; Doc. 58 at 3).
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deposition that he was required to take commtioica classes to hellster his communication
skills. (Doc. 51 at 21; Doc. 63 at 4).

Around the same time as the expectatimesno was issued, Plaintiff received his
performance evaluation for the 2011-2012 year. (Doc. 55 at 4). The review was drafted by
Scherrer with input from other managers with whelaintiff had worked. (Doc. 49 at 7; Doc. 55
at 4). Plaintiff's reviewshows that he was given adilfing Behind” rating (the % out of 5 ratings
on the aforementioned performance evaluation so@eg. 49 at 7; Doc. 56 at 24). The review
was based on the ongoing communication and coligion problems with Plaintiff and the fact
that Plaintiff had failed to achieve some tasks tete included in his y&ly objectives. (Doc. 49
at 7; Doc 56 at 19-24). Plaifftbelieved this rating was unfaifpoc. 51 at 57; Doc. 63 at 4),
because he was criticized for behavior for wahathers were praisexhd he was evaluated on
criteria that were not included ms objectives. (Doc. 51 at 52, 5As such, Plaintiff stated that
he decided to appeal his ratiffoc. 51 at 33; Doc. 58 at 11).

According to Plaintiff, Defendant never fol@d up with him to interview him regarding

his appeatl’ (Doc. 63 at 4). However, in early @ber Hopbell, Richard Webby (Vice President

of Engineering and Hopbell's bs), Jarret Smith (\¢e President of Production Operations and
Webby’s boss), and Chikato met and concluded the rating was justifipdc. 49 at 8; Doc. 55
at5). Chikato communicated the decision ® Baintiff, who asked tepeak with Chikato’s

supervisor. (Doc. 49 at 8; Doc. 58 at 4). Ispense to this inquiry, Plaintiff had a one on one

17 Plaintiff admits in his deposition that hedhao knowledge of how the appeals process work
or if interviews were a part of that processo¢D51 at 37). Chikato st in her affidavit that
employees are “not a part of treview process.” (Doc. 58 at 4).

18 Chikato also stated that she had revietiedevaluation before it was administered and
determined, based on the information received angérsonal experiencestivthe Plaintiff, that
it was justified. (Doc. 58 at 3).




meeting with Webby to discugster alia, the evaluation. (Doc. 49 at 8; Doc. 51 at 15; Doc. 58
4). In addition, Chikato statedesiprovided the name of her supsor to Plaintiff. (Doc. 58 at
4). After the meeting with Webby, Plaintifkgressed, via email, his gratitude to Webby for
meeting with him and Webby thanked Plaintiff fas commitment to the company. (Doc. 60-1
42-43).

After the appeal and disssion with Webby, around Novemli@d, 2012, Plaintiff reacheg
out to Chikato for a status update on his inquiry from April 30, 281Poc. 49 at 8; Doc. 58 at
4). Although Chikato tried to schedule a tieg regarding this matter, Plaintiff expressed
further frustration with her and asked again talibected to her supervisor. (Doc. 49 at 8; Doc.
at 4-5). Due to Plaintiffs@ncerns, Chikato’s supervisor, Wie Bendik, arranged a follow up
with Plaintiff.?° (Doc. 58 at 5). Around the same timegiRliff asked Chikato for an opportunity
to review his personnel file to addhs what he believed to be lieghe file. (Doc. 49 at 9; Doc. 5]
at 66-67; Doc. 58 at 17-18). Chikato statetien affidavit that the holidays and the personnel

file review process created a dela scheduling a time for Plaintifb review his file. (Doc. 49 at

at

58

9; Doc. 58 at 5-6). Before a time could be set, Plaintiff again emailed her expressing his lack of

confidence in her ability to follow through. (Doc. 58 at 6, 20).

After the performance review and expectatioremo, Plaintiff became very negative an
began taking extended time &fdm work. (Doc. 56 at 6). Rgnning January 2, 2013, Plaintiff
told Scherrer that he could not be at work because he was caring for a sickathizbg. 49 at

9). Around January 14, 2013, Plafhtequested a two to threesek leave of absence, which

19 This was the inquiry regamtj the conference calbofrontation between Hopbell and Plaintif
that Chikato felt was resolved.

20 Plaintiff admitted that Bendik had left himvegal messages, but could not recall if he had
declined to meet wither. (Doc. 51 at 71).
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Scherrer stated he passed along to Hopfigdic. 56 at 6, 25). On January 18, 2013, Hopbell

informed Plaintiff that, due to business needs;dwld not be granted a leave of absence without

some sort of documentation (such as a form showing medical nec&sgidpc. 55 at 5, 20).

Plaintiff did not provide sucdocumentation and, on January 22, 2013, submitted his resignation,

stating that he was unable to make things warknatter what he did. (Doc. 49 at 9; Doc. 56 at
26).
lll. Standard of Review
A. Summary Judgment

A party is entitled to summary judgment whenah show that there is no genuine issue
material fact. ED. R.Civ. P. 56(c);Beal v. Paramount Pictures Cor20 F.3d 454, 458 (11th Cir
1994). Which facts are material depends orstiiestantive law applicable to the caSederson v.
Liberty Lobby, InG.477 U.S. 242, 248, 106 S. Ct. 2505 (1986). The moving party bears the
burden of showing that no genuiissues of material fact exi€lark v. Coats & Clark, Ing.929

F.2d 604, 608 (11th Cir. 199\atson v. Adecco Engyment Servs., Inc252 F.Supp. 2d 1347,

of

1352 (M.D. Fla. 2003). A court “must draw all reasonable inferences in favor of the non-mgpving

party, and it may not mala@edibility determinations or weigh the evidendditison v. Clinch
County, Ga. Bd. Of Edu231 F.3d 821, 826-27 (11th Cir. 2000) (quotieeves v. Sanderson
Plumbing Prods., In¢530 U.S. 133, 150-51, 120 S. Ct. 2097 (2000)).

When a party moving for summary judgmenoints out an absence of evidence on a
dispositive issue for which thon-moving party bears the burden of proof at trial, the non-

moving party must “go beyond the pleadings apdits] own affidavits, or by the depositions,

21 Plaintiff did mention in his resignation eihthat a physician had recommended he take time
off from work. However, Plainti offered no evidence in support of this contention. (Doc. 52 att
12).
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answers to interrogatories, and admissions on figdate specific factdiswing that there is a
genuine issue for trialCelotex Corp. v. Catretd77 U.S. 317, 324-25, 106 S. Ct. 2548 (1986)
(internal quotations andtation omitted). Thereafter, summary judgment is mandated again

non-moving party who fails to makeshowing sufficient to estalfigenuine issues of material

fact for trial.ld. at 322, 324-25Natson 252 F.Supp. 2d at 1352. The party opposing a motion

for summary judgment must rely on more thanausory statements or allegations unsupportg
by facts.Evers v. Gen. Motors Corp/70 F.2d 984, 986 (11th Cir. 1985) (“conclusory allegatia
without specific supporting facts have no probative vallg9adway v. City of Montgomery,
Ala., 530 F.2d 657, 660 (5th Cir. 1976).
lll. Legal Analysis
A. Hostile Work Environment

Plaintiff claims he was subjected to a hastiork environment by Defendant in violation
of Title VIl of the Civil RightsAct of 1964. A hostile work environment claim under Title VII
established upon proof that “the workplace is peretkatith discriminatory intimidation, ridiculg)
and insult, that is sufficiently severe or pasive to alter the cortibins of the victim’s
employment and create an abusive working environmpbftiliér v. Kenworth of Dothan, Ing¢.
277 F.3d 1269, 1275 (11th Cir. 2002) (quotiharris v. Forklift Systems, Inc510 U.S. 17, 21
(1993)). The Supreme Court has noted thaio§tile environment claims are different in kind
from discrete acts. Thevery nature involvesepeated condugtand they are based on the
“cumulative effect of individual actsNat’l R.R. Passenger Corp. v. Morga86 U.S. 101, 115
(2002) (emphasis added). As such, in orderstablish a hostile work @monment, a plaintiff
must show: (1) he belongs to a protected group; (2) he has been the subject of unwelcome

harassment; (3) the harassment must have beed baseprotected charactéiisof the plaintiff;
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(4) the harassment was sufficiently severe ovgmve as to alter the terms and conditions of
employment and create an abusive working remvnent; and (5) the employer is responsible fqg
that environmentMiller, 277 F.3d at 1275.

Moreover, the determination on the pervasigsna the alleged hasment (element four
involves a subjective a@nobjective componenid. at 1276. Thus, to be @anable under this test
harassing behavior must result in “bothegaivironment ‘that a reasable person would find
hostile or abusive’ and an environment that ¥ictim ‘subjectively perceive[s] . . . to be
abusive.”ld. (quotingHarris, 510 U.S. at 21-22). In evaluatitige objective severity of the
harassment, a court must consider several édlaceors including: (1) the frequency of the
conduct; (2) the severity of tl®nduct; (3) whether the condustphysically threatening or
humiliating; and (4) whether the conduct urs@aably interferes with the employee’s job
performance.

Plaintiff has failed to provide evidencepporting a Title VII hosle work environment
claim. Since Defendant pointed out an absen@vioience on a dispositive issue, Plaintiff wag
required to go beyond the pleadiraged establish througdvidence that there we genuine issues
of material fact for triaf> Plaintiff has failed to meet thisurden regarding at least two of
elements of the Title VII hostile work environment claim.

As for the first element, Plaintiff is a mdver of a protected group due to his Russian
ancestry and his Jewish faith. Moreover, inteipgethe evidence in the light most favorable tqg
the Plaintiff, there is some evidence of Ridf suffering unwelcome harassment, which could

satisfy the second eleméiit. As for the third element, Plaintiff has presented no evidence to

22 SeeCelotex 477 U.S. at 324-25.

23 This unwelcome harassment comes frommxdbmment made by Wood and the telephone
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suggest in any way that the alleged harassfnemt Hopbell was based on his protected stétus
In fact, Plaintiff himself admitted in his deptiein that he could not recall Hopbell ever making ja
comment about his Jewish faith and he only m&slithe treatment from Hopbell was due to hig
protected status because he could think of heraxplanation. As for the comment from Wood,
the Court will assumeyrguendg that it was made because of his Russian anc@stiherefore,
there is some evidence of a genuine issue ténmahfact relating to the third element.
However, Plaintiff has failed to provid@wevidence supporting the final two elements.
First, Plaintiff has failed to demonate that the harassment was perva€ivédere, the conduct at
issue boils down to a single corant from Wood to the Plaintiff. Assumingarguendg that the
harassment satisfied the subjective test forgmyeness, it falls far short of satisfying the

objective test® When looking at the four factors ttaimprise the objective test, Plaintiff has

altercation with Hopbell.

24 In fact, Plaintiff alleges that the hostile skaenvironment was created through Hopbell want{ng
to “manage him out” and giving him an expeaat memo. (Doc. 49 at 10). However, Plaintiff
never links either of theseitigs to his potected status.

25 |t is important to note, though, that onesgiag comment is not nearly enough to qualify as
harassment.

26 The Supreme Court has been clear that thewtt must be pervasive and “extreme to amouht
to a change in the terms and conditions of employme&atdgher v. City of Boca Ratpb24
U.S. 775, 787 (1998).

27 Plaintiff's passing deposition refnces to Wood making commetdsothers in the workplace
without more, are not relevant iois case. Also, the interaatis with Hopbell that Plaintiff
characterized as harassment can’t be consigeraedch since they were nothing more than
workplace disagreementSee Cotton v. Cracker Barrel Old Country Store,,|484 F.3d 1227,
1234 (11th Cir. 2006) (“Title VIl imeither a general civility codsor a statute making actionable
the ordinary tribulations of the workirgace.”) (internal quotations omitted).

28 Even the assumption that the subjective tesatisfied is a stretch since Plaintiff admitted he
believed the comment from Wood was a harmless joke at the time it was made.
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failed to provide evidence that would meet anyheim. First, since the alleged harassment bg

down to a single comment, it was infrequent at best. Second, the conduct was not severe, s

evidenced by Plaintiff's belief that the comment was a f8kéhird, Plaintiff has provided no

evidence that the comment was made in a physittagatening manner or that it humiliated him.

Fourth, there is likewise no evidence that¢bexment from Wood, or any other comments, in g
way interfered with Plaintiff's ability to carry out his duties.

Second, there is no evidencadeg to show that Defendain any way condoned, knew
about, or encouraged this allegedassment and hostile work environmé&hfs such, there is ng
genuine issue of matal fact as to the fifth element.

In addition to there being no evidence regagdwo dispositive elements of the claim,
Plaintiff's claim is also barred because he fatedeport it. Generally, an employer can be he
vicariously liable for a hostile work envirorant created by a supervisor in the victimized
employee’s chain of commanitl. However, inFaragher, the Supreme Court laid out a defense
this type of liability. In that case, the Cosaid an employer has an affirmative defense to

vicarious liability when two conditions are mét) “the employer exercised reasonable care to

29 SeeFaragher, 524 U.S. at 778 (“[S]imple teasindfltand comments, and isolated incidents
(unless extremely serious) will not amount to dismatory changes in the terms and condition
of the employment.”).

30 Since Wood was not in the Plaintiff's chaf command, Plaintiff would need to provide

evidence showing the employer kner should have known of therassing conduct and failed {o

take remedial action in order to satisfy thisment. Plaintiff has provided no such evideisse

ils

Iny

d
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Miller, 277 F.3d at 1278 (“Where the perpetrator of thassment is merely a co-employee of the

victim, the employer will be held directly liabif it knew or should havienown of the harassing
conduct but failed to take @mpt remedial action.”).

31 plaintiff states that Wood was in a positioraathority in the same offe as him, though not in
his chain of command. As to the affirtive defense, the Court will assunaeguendq that Wood
was in a position of authority irelation to the Plaintiff.
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prevent and correct promptly any . . . hawag®ehavior; and (2) the plaintiff employee
unreasonably failed to take advage of any preventative orrcective opporturties provided by
the employer or to avoid harm otherwisedragher, 524 U.S. at 807.

As for the first element, Defendant republished policy regarding this type of
harassment and it requires employees to imatelyi report any harasemt based on national
origin or religion. This type of policy iseugh to satisfy the first element of the defeisse Id.
The second element is also satisfied becalasatfl never reported any instance of harassmen
based on his national origin or religion. &cf, the first time Platiff mentions that the
harassment must be due to his potéd characteristics is in this lawsuit. Thus, he has failed
take advantage of the measures instituted §gimployer to preventigtype of behaviorSee Id.
at 807-08 (“A demonstration of [failure to uaey complaint procedure[s] provided by the
employer] will normally suffice to satisfy themployer’s burden under the second element of t
defense.”).

In sum, the burden for establishing a hostile work environment is*higihgl Plaintiff has
failed to show that there is any evidence suppgrtivo dispositive elements of the hostile work
environment claim. Moreover, Plaintiff hasléal to present evidence rebutting the affirmative
defense raised by the Defendant. AccordinQlfendant is entitled tseummary judgment on

Plaintiff's hostile work environment claim (Countp.

32 See, e.gBarrow v. Georgia Pacific Corpl144 Fed. App’x 54, 57-58 (11th Cir. 2005) (holdir
that a workplace rife with racial symbols amadial slurs was not enough to establish a hostile
work environment)Thompson v. City of Miami Beach, F1890 F.Supp. 2d 1335, 1341 (S.D. F
2014) (holding that a series ofveee racial slurs dected at the employee were not pervasive
enough to establish a hostile work environment).

33 plaintiff has likewise failed to establish anstructive discharge. To prove a constructive
discharge, Plaintiff must “demonstrate a greateesty or pervasiveness harassment than the
minimum required to prove a hde working environment.Hipp v. Liberty Nat. Life Ins. Cp.
252 F.3d 1208, 1231 (11th Cir. 2001) (quotiramdgraf v. USI Film Prods968 F.2d 427, 430
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B. Failure to Promote

Plaintiff claims Defendant diseninatorily failed to promotéim in violation of Title VII
of the Civil Rights Act of 1964. A failure to prate is a discrete act which requires a claim tg
be brought within a certain period of tinidational R.R. Passenger Corp36 U.S. at 114
(“Discrete discriminatory acts @mnot actionable if timbarred. . . .”). For a failure to promote
claim, that period of time is 300 days. 42 U.S.C. § 2000e-5(dghpson v. City of Tampa013
WL 1912790, at *8 (M.D. Fla. May 9, 2013). The failtogpromote at issue here occurred in t
fall of 2011. This claim was filed in the fall @013. Since nearly two years elapsed betweel
the failure to promote and the claim beingumght, this claim is time barred. Accordingly,
Defendant is entitled to sumnygudgment on Plaintiff's failure to promote claim (Count I11).
C. Disparate Treatment

Plaintiff claimsDefendansubjected him to disparateatment based on his race in
violation of 42. U.S.C. 8§ 1981. While the seconceaded Complaint is not entirely clear as to
which conduct Plaintiff is alleging falls undeiidtstatutory provision, Bintiff's response to
Defendant’s motion for summary judgementises on a failure to hire claim under § 1981ln
order to establish prima faciecase of a violatioof § 1981 for failure to promote based on
circumstantial evidence, a plaintiff must showtitiél) he ‘is a member cd protected class;’ (2)
he ‘was qualified and applied for the position;’ (3) he ‘was rejected despite [his] qualification

and (4) another equally or less qualified empkwho was not a member of the protected clas

(5th Cir. 1992)). Since Plaintiff cannot provéastile work environmergxisted, he cannot prove
a constructive discharge occurr&arrow, 144 Fed. App’x at 59. Defendant is therefore entitl
to summary judgment on Plaintiff’'s consttive discharge claim (Count II).

34 Presumably, this stems from the Plaintiff's failtwebe selected for the promotion for which |
applied.
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was promoted.Nance v. Ricoh Electronics, In@81 Fed. App’x 919, 921 (11th Cir. 2010)
(quotingWilson v. B/E Aerospace, In@76 F.3d 1079, 1089 (11th Cir. 2004)).

If the plaintiff succeeds in establishingama faciecase, courts will employ the burden
shifting framework established McDonnell Douglas Corp. v. Greedll U.S. 792 (1973).
Under this framework, once tipgima faciecase is established, a pregion of discrimination is
created against the employ@filson 376 F.3d at 1087. After this, the burden of production
shifts to the employer to “articulate a legiéite, nondiscriminatory reason for its actiorid.”
(quotingTexas Dep’t of Community A¥. Burding 450 U.S. 248, 255-56 (1981)). If the
defendant employer satisfies its burden by adioug one or more legitimate reasons for its
actions, the burden of production shifts back topghaintiff to “offer evidence that the alleged
reasons of the employer are a pretext for illegal discriminatidn.”

Here, Plaintiff has failed to provide anyi@ence regarding Scherredsialification for the
position. But, even if Plaintiff had establishedrana faciecase of discriminatory failure to
promote, Defendant has met its burden of prodactbefendant has produced a declaration frgm
Hall, the person who made the ultimatergrdecision on the positidor which Plaintiff
applied® Hall detailed in his declaration the intew process and why he felt Scherrer was a
better candidate for the job than PlaintifRlaintiff has produced no evidence whatsoever to

contradict the assertions by H#ll. Nor has Plaintiff produced any evidence that the reasons

3% |t is worth noting that Hall has not been accliskany discriminatory or hostile conduct by the
Plaintiff.

36 Mere disagreement with business decisioesbfendant has made is not enough to show

pretext.SeeRowell v. Bellsouth Corp433 F.3d 794 (11th Cir. 2005) (J{lis now axiomatic that
we cannot second-guess the business decisions of an employer.”).
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given by Hall were pretextual. Defendant is #fere entitled to summary judgment on Plaintiff’
disparate treatment claim (Count 1V).
IV. Conclusion

It is not the province of thiederal judiciary to solve workate disputes or provide relief
for employees who disagree withettecisions of their superiorsDefendant has shown that the
are no genuine issues of matefat relating to dispasve elements of each of the Plaintiff's
claims.

For the foregoing reasons, Defendant Walt Disney World Parks and Resorts Online,
Motion for Summary Judgment (Doc. 49 GRANTED. The Clerk of the Court is directed to
enter a judgment in favor of the Defendant andragdahe Plaintiff on all claims in the Complain
The Court reserves jurisdiction to assess costs.

DONE andORDERED in Chambers, Orlando, Florida on June 20, 2016.

o _
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GR]‘Z(QZ()"%\" A. PRESNELL
UNITED STATES DISTRICT JUDGE

Copies furnished to:

Counsel of Record
Unrepresented Party
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