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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

Case No.: 8:11-cv-00035-T-30MAP
BUFFETS, INC., a Minnesota corporation,
and HOMETOWN BUFFET, INC.,

a Minnesota corporation,

Plaintiffs,
V.

LVDC Il INC., a Florida corporation d/b/a
BRANDON HOMETOWN BUFFET; et. al;

Defendants.
/

ORDER GRANTING MOTION FOR DEFAULT JUDGMENT

THIS CAUSE is before the Court on Riaffs’ Motion for Default Judgment (the
“Motion”) [DE 54] against DefendantsMDC Il INC.; BRANDON HOMETOWN BUFFET,
LLC; LVDC Il LLC; TVNP, LLC; TVNP Il LLC ((hereinafter “Corporate Defendss”);
KINCHAT PATEL, THANH HAO VAN VO, and DUNG CAO (ha&inafter “Individual
Defendants”). Upon review of Plaintiffs’ Mion, together with the Memorandum of Law in
support thereof, and the other supporting maleisubmitted with the Motion or previously
filed with the Court and upon the proceedings fesly had in this case, Plaintiffs’ Motion
is hereby GRANTED, and, in support of tdefault judgment, permanent injunction, and
request for attorneys fees, by default entered herein, the Court makes the following findings
of fact and conclusions of law:

1. Plaintiffs are corporationerganized and existing undthe laws of the State

of Minnesota having their principal places oklmess at 405 Lancaster Avenue, Greer, South
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Carolina 29650. Plaintiffs own and operate HimeTown® Buffet restaants in 16 states,
including two HomeTown® Buffet restaurant locats in the state of &tida. Plaintiffs’
restaurants offer buffetyde dining at reasonablarices in a clean and pleasant atmosphere.
Plaintiffs have an interest in protecting theghts in their federally registered trademarks,
including “HomeTown®” and “l@meTown Buffet®” for restaant services (“Buffets’
Registered Marks”). (See DEat 1 4 and 30 — 34)

2. Plaintiffs have continuously used tets’ Registered Marks for restaurant
services in commerce since at keas early as January 1, 199Rlaintiffs have obtained four
separate federal registrations foresk marks: Reg. No. 2,617,451 for the mark
HOMETOWN BUFFET, Reg. No. 3,343,752 for the mark HomeTown Buffet and design,
Reg. No. 3,311,656 for the mark HomeToRuffet and design, and Reg. No. 3,339,237 for
the mark HomeTown. SeeDE 1 at 1135-40, and Commgx. A, B, C, D).

3. Registration No. 2,617,451 for the mark HOMETOWN BUFFET is more than
six years old and has been declared “inestable” under Section 15 of the Lanham Act, 15
U.S.C. § 1065. Certificates of registrati@sued for Buffets’ Registered Marks constitute
conclusive evidence of (i) theegistration of the marks; (iibhe validity of the registered
marks; (iii) Plaintiffs’ ownerslp of the marks; and (iv) Pldiffs’ exclusive right to use the
marks in commerce in connection with tiientified goods and services, as provided by
Section 33(b) of the Lanham Act, 153JC. § 1115(b). (See DE 1 at 1 36)

4, The names that Defendants have usedHeir advertisingand operations of
their area restaurant business are “Brandomnétown Buffet,” “Plant City Hometown

Buffet,” and “St. Pete Hometown Buffet,” (the “Infringing Names”).



5. LVDC Il INC. and BRANDON HOMETOWN BUFFET, LLC (collectively

referred to as “Brandon Defendants”) - DefendaViDC Il Inc. (“Brandon Defendant #1”) is

a dissolved Florida corporation with itsimipal place of business listed at 825 Brandon
Boulevard, Brandon, Hillsborough Countylorida 33511. Defendant BRANDON
HOMETOWN BUFFET, LLC (“Braadon Defendant #2"), is &lorida limited liability
company with its principaplace of business listed as 825 Brandon Boulevard, Brandon,
Hillsborough County, Florida 33511S¢eDE 1 at {1 5, 6 and &ompl. Ex. E, F). Brandon
Defendant #1 registered a fictitious nanmel possesses a permanent food service license to
operate a business under the ndiBemndon Hometown Buffet.” SeeDE 2 at Verified
Motion Ex. 2, 3; Affidavit of John M. Hemeray) Brandon Defendants have operated a
restaurant under the narfBrandon Hometown Buffet”$eeDE 1 at 1 8, 41, 42 and at
Compl. Ex O; Affidavit of Robert W. Bins). The words “Hometown Buffet” in the
restaurant name used by the Brandon Defelsdamne confusingly similar to Buffets’
Registered Marks.

6. Defendant LVDC Il LLC - Defendant LVDC Il LLC (the “Plant City

Defendant”) is a Florida limited liability comapy having its principal place of business at
1914 James Redman Parkway, Plant City, Hillsborough County, Flor#keeDE 1 at T 9
and at Compl. Ex. H). The Plant City Defentipossesses a permanéood service license
to operate a restaurant businassler the name “Plant City Heetown Buffet” at that same
location SeeDE 2 at Verified Motion Ex. 4; Affideit of John M. Hemenway). The Plant
City Defendant has operated a restaurant utidename “Plant City Hometown BuffetSée

DE 1 at 1 9 and 43 and at Compl. Ex Pfiddvit of Robert W. Bivins). The words



“Hometown Buffet” in the restaurant name udgdthe Plant City Defendant are confusingly

similar to Buffets’ Registered Marks.

7. Defendant TVNP, LLC - Defendant TVNRLC (the “St. Pete-Bay Pines
Defendant #1”) is a Florida limited liabilitgompany with its principal place of business
listed as 8305 Bay Pines Boulevard, SteRsburg, Pinellas County, Florida 3370%e¢éDE
1 at 113 and Comp. Ex. J). Bete-Bay Pines Defendant #1 has applied for a permanent food
service license to operate ataurant business under the ndi®e Pete Hometown Buffet”
at that same locationSéeDE 2 at Verified Motion Ex. 7Affidavit of John M. Hemenway).

St. Pete-Bay Pines Defendant #1 has opéraerestaurant under the name “St. Pete
Hometown Buffet” GeeDE 1 at { 15 and 48 and at Cdmigx V; Affidavit of John M.
Hemenway). The words “Hometown Buffet” inethhestaurant name used by the St. Pete-Bay
Pines Defendant #1 are casingly similar to Buffets’ Registered Marks.

8. Defendant TVNP Il LLC - DefendaritVNP Il LLC (the “St. Pete-34 Street

Defendant”) is a Florida limited liability compg with its principal place of business at 3800

34M Street South, St. Petersburg, PinelBmunty, Florida 33711. The St. Peté"3&treet
Defendant operates a restaurant business under the name “St. Pete Hometown Buffet” at that
same location (See DE 1 at 116, 17, 49 an@amhpl. Ex L, W, Affidavit of John M.
Hemenway). The “St. Pete Hometown Buffdgtated at the same address as the St. Pete-
34™ Street Defendant has regig@rfor business tax purposes wite City of St. Petersburg

as a new business of as November 2, 208€eDE 2 at Verified Motion Ex. 8; Affidavit of

John M. Hemenway). The words “Hometown Buffietthe restaurant name used by the St.

Pete-34' Street Defendant arewfusingly similar to Buffets’ Registered Marks.



9. Defendant KINCHAT PATEL- Defendant Kinchat Patel (“Defendant Patel”),

who is also known as Nick Patel, is a residenthe State of Florida. Defendant Patel holds
various offices with the Corporate Defendanmtis|uding Registered Agent for the Plant City
Defendant, Registered Agent for St. Pete-Bayes Defendant#1, Videresident of the St.
Pete-34 Street Defendant, and Regis@rAgent of the St. Pete-3&treet Defendant. See
DE 1 at 118, 19, 54 and Compl. Ex. H, J, L.)

10. Defendant THANH HAO VAN VO - Defendant Thanh Hao Van Vo

(“Defendant Vo”), who is also known as HowieoVis a resident of the State of Florida.
Defendant Vo holds various offices withethvarious corporate t@ndants, including
Registered Agent for Brandon Defend#@t President of the St. Pete38treet Defendant
(SeeDE 1 at 11 20, 21, 54 and at Compl. Ex. F, L).

11. Defendant DUNG CAO - Defendantung Cao (“Defendant Cao”), is a

resident of the State of Filda. Defendant Cao holds varioo$fices with the Corporate
Defendants, including President of Brandorfdbeant #1, and Manager of the Plant City
Defendant $eeDE 1 at 1 23, 24, 25 and Compl. Ex. E, H.)

12. Defendant Patel and Defendant Vae ahe owners and operators of the
“Brandon Hometown Buffet,” “Plant City Hoetown Buffet,” andthe two “St. Pete
Hometown Buffet” restaurants. (DE 1 a&4fand Compl. Ex. N; Affidavit of John M.
Hemenway.) In addition, Defendant Cao is tiperator of the Plant City Hometown Buffet
(DE 1 at 124).

13. The Corporate Defendants and Individizefendants are all residents of

Florida or legal entities orgared under the laws dhe state of Floridaand all Corporate



Defendants and Individual Defdants are residents of amshduct business operations in the
state of Florida. Accordingly, this ddrt accordingly has personal jurisdiction over
Corporate Defendants anadividual Defendants.

14. In August 2010, Plaintiffs became aware of the infringing location “Brandon
Hometown Buffet” when Plaintiffs’ customeservice department received a complaint
concerning the quality of the restauramperated by the Brandon Defendants. When
Plaintiffs’ customer service department digered that Plaintiffs did not operate any
restaurants in the Brandon area, the custoseevice departmenteferred the matter to
Plaintiffs’ corporate headquars. Plaintiffs investigad further and discovered the
existence of both the Brandon Defendants, thetRTity Defendant, as well as the Individual
Defendants. Plaintiffs subsequently comneated directly to bét the Brandon Defendants
the Plant City Defendant via mail, with multigitters addressed to the Brandon Defendants,
the Plant City Defendants and to the attamtof the Individual Defendants requiring that
each cease and desist their infringement dfdsi Registered Marks. Neither the Brandon
Defendant nor the Plant City Defendant, noy ahthe Individual Defendants, responded to
or complied with Plaintiffs’ demands.SéeDE 1 at | 41-44, 50-51 &ompl. EX. Q, R, S;
Affidavit of Scott E. Irwin)

15. In December, 2010, Plaintiffs becamaware of the St. Pete-Bay Pines
Defendants, operated by Individual DefendaRatel and Vo. The St. Pete-Bay Pines
Defendants opened their loaation or about October 17020. The Individual Defendants
Patel and Vo were aware, by virtue of theeration of the Branddncation and the Plant

City location, had notice concerning the infringetneof Buffets’ Registered Marks.



According to its Internet presce on restaurant review wébs, the St. Pete-Bay Pines
Defendant erodes Plaintiffs’ valuable goodwill ahé value of Buffets’ Registered Marks.
(SeeDE 1 at 11 48, 50, 51, 53-57; affidavit of Scott E. Irwin)

16. Plaintiffs also became aware of the St. Pete-34th Street Defendant in
December 2010. The St. Peté’3&treet Defendant opendts location on or about
November 2, 2010. The Individual Defendants Patel Vo were aware, of by virtue of
their operation of the Brandon location atite Plant City locton, and had notice
concerning the infringement of Buffets’ Registd Marks. According to its Internet
presence on restaurant review websites, the St. PBt8tBeet Defendant continues to erode
Plaintiffs’ valuable goodwill and the valud Buffets’ Registered Marks. SeeDE 1 at 11
49-51, 53-57; and Affidavit of Scott E. Irwin)

17. Individual Defendants Patel, Vo, andd@C@ontinued to fornbusiness entities,
seek permanent food servicednses, and open and operatilitional restaurants using
names that infringe upon Buffets’ Register@ldrks and which interfere with Plaintiffs’
goodwill associated with their resgered marks. Specifically, the principals of the St. Pete-
34™ Street location have represented thaytintend to open two additional HomeTown
Buffet locations in theSt. Petersburg areaS€eDE 1 at 1 53-57 and at Compl. Ex. N;
Affidavit of John M. Hemenway)

18. In February 2011, prior to the hearing on Plaintiffs’ motion for permanent
injunction, Defendant Cao contadt Plaintiffs’ counsel by tephone stating the restaurant
name for the Plant City location would be ngad. Defendant Cao ditbt participate in the

hearing and a Clerk’'s Default was enteredMarch 1, 2011. After entry of the Default,



Defendant Cao again telephoned Plaintiffs’ coutsatate the restaurant name for the Plant
City location had been changed&egAffidavit of Kelly D. Haywood)

19. In March 2011, following entry of theClerk’s default, Defendant Vo
contacted Plaintiffs’ counsel via mail claimingatirestaurant namesowid be changed. No
listing of the name change was noted in the corresponder8seAffidavit of Kelly D.
Haywood)

20. Due to Plaintiffs’ efforts, the maes HomeTown® and HomeTown Buffet®
have become well-known throughout the country as brand names that stand for quality,
convenience, and cleanliness in connection witlhareant services. The areas of Pinellas
County, Hillsborough County and the 1-4 corridor are populated, especially in the winter,
with part-time residents, retirees, andcationing visitors who are familiar with the
HomeTown Buffet restaurants southeast Florida and othparts of the country, and the
existence of Defendants’ restaurants damagastls’ brand as a malt of the transient
and/or temporary resident populatioattibefendants’ restaurants serve.

21. Defendants have eroded Plaintiffiard-earned reputation and goodwill
through their infringement of Buffets’ Regised Marks in the I-&orridor. Defendants
operation of locations using Infringing Namesd advertising using the Hometown Buffet
name, interfere with and erotlee goodwill associated with Beffs’ Registered Marks (See
DE 1 at 11 60-73.)

22. On January 6, 2011, Plaintiffs filed a NMed Complaint with this Court
against Defendants, alleging six claims: (1) trademark infringement; 15 U.S.C. &1051,

seq; (2) federal unfair competition; 15 U.S.C18§25(a); (3) false designation of origin under



the Lanham Act; (4) misappropriation of goaliw(5) false, misleading, deceptive, and
unfair business practices inolation of Section 501.20%kt seq. Florida Statutes; and (6)
conversion. Plaintiffs attached twenty-three exhibits, labaléhrough W in support of their
Verified Complaint. Plaintiffs also sougatemporary restraining order on an emergeexy,
parte, basis. Plaintiffs attached eleven dits in support of tb Motion for Temporary
Restraining Order (“Motion for TRO”).

23. On January 19, 2011, Plaintiffs filedeih Notice of Compance with this
Court’s Order [DE 7], requiring that all defendants be served thishCourt’s Order as well
as the Verified Complaint (DE 1), the Motion for TRO (DE 2), and the Court's Order
denying a temporary restraining order (DE 4\ hearing on the Motion for TRO, now
converted to Motion for Preliminaipjunction, was held on February 8, 2011.

24.  Corporate Defendants anddividual Defendants were rsed in the Verified
Complaint and Motion for TRO and executed Resuof Service were filed with the Court
[DE 10, 11, 13, 14, 15, 21, 23, 24].

25. On March 1, 2011, the Clerk of the Cbentered a Default against Corporate
Defendants and Individuédefendants [DE 40, 41, 42, 43, 44, 48, 47], who are eight of
the remaining eleven defendants.

26. On March 7, 2011, after issuing a Repamnd Recommendation [DE 31], this
Court entered an Order, including Corporate Defendants and Individual Defendants, that
preliminarily enjoined infringement on Plaifi§’ Registered Marks [B 48]. Plaintiffs duly

paid the cash bond as requitgdthe Court’Order [DE 49].



27. This Court finds that Plaintiffs owrthe superior rights in the Buffets’
Registered Marks, and the unauthorized usBudfets’ Registered Marks by the Corporate
and Individual Defendants cause customer coafuas to the source, origin, or affiliation of
services provided by the Corporate Defants and Individudbefendants.

28. Plaintiffs’ have established a prima facie case against the Corporate
Defendants and Individual Defendants of imigment of Buffets’ Registered Marks, in
violation of 15 U.S.C. § 105%&t. seq Specifically, (1) Plaintiffs hold certificates of federal
registration for their Registered Marks; @gfendants use confusiygkimilar marks; (3)
there is a high likelihood ofomsumer confusion; (4) consumers have been confused; (4)
Plaintiffs are suffering irreparable injury by Detlants’ infringement.A right to injunctive
relief is expressly proved by 15 U.S.C. 8§ 1116(ajsee Dunkin’ Donuts Franchised Rests.,
LLC v. D & D Donuts, InG.566 F.Supp. 2d, 1350, 1360 (M.D. Fla. 2008) (ciineter v. B
& H Indus. of Southwest Fla., In&80 F.2d 322, 326 (11Cir. 1989)).

29. Plaintiffs have also established anpa facie case of false designation of
origin under the Lanham Act, 15 U.S.€1125(a) and that Coopate Defendants and
Individual Defendants have engaged imeel unfair competition. Lanham Act 8§ 43(a)
covers traditional cases of infringement itenstate commerce of trademarks, service marks,
trade dress, and trade names as well Asrotorms of false advertising and deceptive
conduct. The right to injunctive relief praldd in 15 U.S.C. 8 1116(a) applies to § 43(a)
claims as well as claims of imigement of registered markSee Babbit Elecs., Inc. v.
Dynascan Corp.38 F.3d 1161, 1181 (f1Cir. 1994) (citingMarathon Mfg. Co. v. Enerlite

Prods. Corp, 767 F.2d 214, 217 {5Cir. 1985)).
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30. Plaintiffs have also established a pifaaie case of both a Federal and Florida
deceptive and unfair trade practices cao$eaction against Corporate Defendants and
Individual Defendants becaugg:) Defendants engaged in faJanisleading, and deceptive
actions in misrepresenting that their restawamére entitled to use Buffets’ Registered
Marks; (2) Defendants’ false, misleading, asheceptive actions violated and continue to
violate 15 U.S.C. § 1125(a), Fedeldhfair Competitionand FDUTPA, § 501.20%t seq.
Fla. Stat.; and (4) as a result of such activitidajntiffs have suffeiand continue to suffer
irreparable harm.

31. In defaulting, the Corporate Defendsirand the Individual Defendants admit
the Plaintiffs’ well-pleaded allegation of facPetmed Express, Inc. v. Medpets.com, Inc.,
336 F.Supp. 2d 1213, 1217 (S.D. Fla. 20@Ychanan v. Bowma820 F.2d 359 (11th Cir.
1987). The undisputed facts establish the caagttforth in Plaintiffs’ Verified Complaint.

32. The Lanham Act authorizes injunctive sflito protect against infringement,
dilution and misuse of Buffets’ Restered Marks. Under the statute, if Plaintiffs succeed on
the merits of their claims and if the equitiegdainjunctive relief, then Plaintiffs are entitled
to a permanent injunctionSeel5 U.S.C. 8§ 1116(aBeePetMedExpress, Inc.336 F.Supp.
2d at 1223. The Lanham Act permits issuancmjohctive relief to prevent future harm.
Proof of future harm is not required wherdat@lants have infringed on a registered mark.
See Polo Fashions, Ing. Dick Bruhn, Inc.793 F.2d 1132, 1135-36 (9th Cir. 198@)jitton
Et Fils, S.A. v. Crown Handbagg92 F. Supp. 1071, 1077 (S.D.N.Y. 197@nere
possibility of infringement is sufficient to warrant a permanent injunctiaffy, 622 F.2d

577(2d Cir. 1980). Plaintiffs are entitledagermanent injunction based on the following:

11



a. As set forth in Plaintiffs Verified Complaint, the names that
Defendants initially used for their restantéusinesses violatelaintiffs’ rights in
their federally registered trademarkscluding “HomeTown®” and “HomeTown
Buffet®” for restaurant services. “In tradark infringement actions, injunctive relief
is appropriate because it is generally recognized that 1) there is not an adequate
remedy at law to redress infringememtda(2) infringement by its nature causes
irreparable harm."Tally-Ho, Inc. v. Coast Community College. QiS89 F.2d 1018,
1029 (14" Cir. 1989). The owner of a federaliggistered service mark enjoys the
unlimited right to use the mark nationwidand federal registration affords the
registrant priority over all future ess of confusingly similar marks.Tana v.
Dantanna’s 611 F.3d 767 (1Cir. 2010).

b. Defendants’ Infringing Names esselifisadopted Buffets’ Registered
Marks in their entireties and merely adddescriptive geographic designations. The
addition of a geographically descriptive wandphrase does notaid confusion with
a senior mark.Trump Plaza of Palm Beaches Condominium Ass’n, Inc. v. Rosenthal,
2009 WL 1812743, (S.D. Fla. 2009) (citikgxtrap, Inc. v. Foxtrap, In¢ 671 F.2d
636 (D.C. Cir. 1982) (where registrant owasclusive rights to mark, second comer
cannot gain rights in sutamtially same mark by merely adding geographic
identifier)).

C. Corporate Defendants and IndiviluBefendants deliberately and
willfully used the Infringing Marks for dkng goods and services substantially

similar to Plaintiffs’ goods and servicés order to tradeupon the reputation and

12



goodwill Plaintiffs have established in their Registered Marks. Further, Corporate
Defendants and Individual Defendants conéd to use Infringing Marks even after
receiving Plaintiffs’ written demands.

d. Plaintiffs suffer irreparable harmmrough disruption of their business
operations, damage to their goodwill, anddaturation of the I-4¢orridor market with
advertising featuring the Infringing NameBefendants’ poor reputation and negative
reviews will negatively affecPlaintiffs’ ability to pusue business opportunities in
this market area. These harms will be severe and irrepar&seSoutheastern
Mechanical Services, Inc. v. Brgdyo. 8:08-CV-1151-T-30EAJ, 2008 WL 4613046
at *15 (M.D. Fla. Oct. 15, 2008) (“The loss of customers and goodwill is an
irreparable injury and is difficult to measure.%ee also, e.g., American Television
and Communications Corp. v. Floken, L8629 F. Supp. 1462, 1472 (11th Cir. 1986)
(holding that injury to commercial reptian and interference with business can
constitute irreparable injury).

e. Plaintiffs have well-founded fesrthat Individual Defendants Vo,
Patel, and Cao will continue to form business entities, seek permanent food service
licenses, and open and operate additiorsthrgants using names that infringe upon
Buffets’ Registered Marks and which irfere with Plaintiffs’ goodwill associated
with their registered marks. The harm likétybe suffered by Pldiiffs as a result of
continued misconduct is not readily calcuéabn terms of concrete damages.
Without injunctive relief, Plaintiffs ha&e no adequate legal remedy for the

infringement on PlaintiffsRegistered Marks.See Westin v. McDanjel60 F. Supp.
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1563, 1569 (11th Cir. 1991). The Individuakfendants are personally liable for
Lanham Act violations because they actyvahd knowingly cause the infringement.
See Chanel, Inc. v. Italian Activewear of Florida, |r@81 F.2d 1472, 1477 (1Cir.
1991); Rolex Watch U.S.A., Inc. v. Bonn&#6 F.Supp. 2d 1304, 1306 (M.D. Fla.
2008).

f. Even if one or more of the @morate Defendants or Individual
Defendants have indicated a willingness to change the name of a restaurant, any
change would have occurred not after Plaintiffs’ repeated writbéifications of use
of Infringing Names, but only after Plaintiffded the instant suit. As the Corporate
Defendants and Individual Defendants have patticipated in the case, Plaintiffs
cannot be assured that infringement orff&s’ Registered Marks will not occur in
the future.

g. Corporate Defendants ahadividual Defendantsas subsequent users
of a mark, have a duty to adopt a maréittboes not infringe existing marks such as
Buffets’ Registered Marks Advantus Capital Mgmt. v. Aetna, In2006 U.S. Dist.
LEXIS 77448, 81 U.S.P.Q.2d (BNA) 1743 (D. . 2006) (“One entering a field
already occupied by another has a duty to select a trademark that will avoid
confusion.”). The permanent injunctiavill thus impose on Defendants no greater
obligation than what is required of them by law.

h. Especially because of the naturetbé Individual Defendants Patel,
Vo, and Cao’s systematic plan of expansion, the facts ot#sie weigh strongly in

favor of issuing injunctive relief. ElevdnCircuit case law regnizes that the public

14



interest relevant to the issoice of an injunction in ademark cases is the public’s

interest in avoidinginnecessary confusiorAngel Flight of Ga., Inc. v. Angel Flight

Am., Inc, 522 F.3d 1200 (f1Cir. 2008),citing Davidoff & CIE, S.A. v. PLD Intern.

Corp, 263 F.3d 1297, 1304 (11th Cir. 2001) (“[€]lpublic interesis served by

preventing consumer confusion in the marketplace&SEC v. Asset Recovery &

Mgmt. Trust, S.A340 F. Supp. 2d 1305, 1311 (M.D. Ala. 2004) (“It is in the public

interest to protect againsafrd and to make victims éfaud whole, while preventing

wrongdoers from benefiting from their deceit”).

33. Because Federal law and Florida law exgiseauthorizes injunctive relief to
enjoin (1) trademark infringement violation of 15 U.S.C. § 105%t. seq.(2) federal unfair
competition and false designation of origin wiolation of the Lanham Act, 15 U.S.C.
§ 1125(a), and (3) deceptive and unfair trgmactices in violatin of both 15 U.S.C.

8 1125(a), Federal Unfair Competition and FDUTPA, 8§ 501.201seq. Fla. Stat., it is
appropriate for the Court to grant permanent injunctive relief.

34. Plaintiffs’ also seek an award of atteys fees. Pursuant to 15 U.S.C. §
1117(a), Defendants intentional infringemenh Buffets’ Registered Marks entitles
Plaintiffs’ to recover reasonable attorneyed and costs. THeanham Act at § 1117(a)
provides for the award of attorneys fees anstxin exceptional cases for violations of (1)
section 1051, et. seq., trademark infringement, (2) section 1125(a), false designation of
origin; and (3) section 1125(a) federal unfaompetition. The Eventh Circuit has

described exceptional cases and those casesewtefendants haveagaged in malicious,
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fraudulent, deliberate, or willful conducBurger King Corp. v. Pilgrim’s Pride Corpl5
F.3d 166, 168 (11.Cir. 1994).

35. In this case, the Corporate Defenamand Individual Defendants willful,
deliberate and knowing use of thidringing Marks entite Plaintiffs to an award of attorneys
fees. By default, the Corporate Defendants and Individual Defendants admitted Plaintiffs’
well-pled allegations, including Plaintiffs’ afjations that each deliberately and willfully
used the Infringing Marks for selling goods and services substantially similar to Plaintiffs’
goods and services in order to trade upbe reputation and goodwill Plaintiffs have
established in their Registered Mark®€DE 1 at i 84).

36. Further, the Corporate Defendamtsd Individual Defendants continued to
use Infringing Marks even after receiving Bl#fs’ written demands that the infringing
behavior cease, acknowledged that continued uffeein advertising via an interview to the
local press, and opened additional locationagugnfringing Names after having received
Plaintiffs’ written demandsSeeDE 1 at {1 53, 54). In aidn, the Corporate Defendants
and Individual Defendants failed respond to Platiffs’ Verified Comgaint and a clerk’s
default was entered against eacBee PetMed Express, Inc. v. Medpets.com, BRS,
F.Supp. 2d 1213, 1217 (S.D. Fla. 2004) (holding teaiduct was willful because defendant
(1) intended to confuse the public through the akconfusingly similar mark, (2) continued
to use the mark even after notification of inffement on a registered mark, and (3) default
created an inference of willfulness)

37. The facts alleged by Plaintiffs demormgé intentional conduct and bad faith

supporting the default judgment requested iheom Plaintiffs’ Lanhan Act claims. The
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granting of a default judgment in this casealdPlaintiffs the right under the Lanham Act to
recover their attorneys fees afl claims advanced in the Verified Complaint, which all

involve a common set of facts and whaate premised on related legal theories.

Accordingly, IT IS HEREBY:

ORDERED AND ADJUDGED that Plairfts’ Motion for Default Judgment is
GRANTED and that a Permanent Injunction is @ede and that Plaintiffs’ are entitled to an
award of attorneys fees, as follows:

1. Permanent Injunction

Corporate Defendants LVDC Il Bl; BRANDON HOMETONN BUFFET, LLC;
LVDC Il LLC; TVNP, LLC; and TVNP Il LLC, their officers, directors, etoyees,
representatives, agents, subsidiaries, and edbpe (including corporations, entities, and/or
trusts) in active concert or participatiomith any of them; and individual Defendants
KINCHAT PATEL, THANH HAO VAN VO, and DUNG CAO, their employees,
representatives, agents, servants, attorneysalapdrsons who act in privity or participation
with any of them arélEREBY ENJOINED FROM:

a. Advertising or operating any ragtant or other business under the
Infringing Names or any other name confusingly similar to Buffets’
Registered Marks;

b. Using signhage depicting the Infringing Names or any other name

confusingly similar to Bffets’ Registered Marks;

17



C. Opening additional restaurant ltoas using the Infringing Names or
any other name confusingly similiar Buffets’ Registered Marks;
d. Directly or indirectly infinging Buffets’ Registered Marks;
e. Directlyor indirectly using Buffets’ Registed Marks, or any mark
phonetically or otherwes substantially oranfusingly similar to
Buffets’ Registered Marks, in concteon with the offer and sale of
restaurant services or regd products and services; and
f. Engaging in further false, mislead, or deceptive practices, including
misrepresentations, pursuant to Section 501.204eq. Florida
Statutes; and
in addition, Corporate Defendants LVDC Il INC.; BRREON HOMETOWNBUFFET, LLC,;
LVDC Il LLC; TVNP, LLC; and TVNP Il LLC, their officers, directors, etoyees,
representatives, agents, subsidiaries, and edbpe (including corporations, entities, and/or
trusts) in active concert or participatiomith any of them; and individual Defendants
KINCHAT PATEL, THANH HAO VAN VO, and DUNG CAO, their employees,
representatives, agents, servants, attorneysalapdrsons who act in privity or participation
with any of them are HEREBY ORDERED TO:
g. Destroy Defendants’ counterfeit oainfringing products bearing the

Plaintiffs’ marks.
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2. Attorneys Fees

The Court retains jurisdiction over ethCorporate Defendants and Individual
Defendants to award attorneys fees andscapbn proper Motion puuant to Local Rule
4.18 and Rule 54, Fed.R.Civ.P.

DONE and ORDERED in Tampa, Florida on August 16, 2011.

ummm( b

.I-\\LES 5. MOODY, JR.
UNITED STATES DISTRICT JUDGE

Copies to: All Counsel of Record

S:\Odd\2011\11-cv-35 motion 54.doc
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