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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

M.W., ANASTAZIA J. WOOD, JUSTIN
WOOD and SUZANNE MCCARTHY,

Plaintiffs,
V. Case No: 8:14-cv-3132-T-24TBM

FORD MOTOR COMPANY,
ENTERPRISE HOLDINGS, INC.,
ENTERPRISE RENT-A-CAR, EAN
TRUST, ENTERPRISE LEASING
COMPANY OF FLORIDA, ENTERPRISE
LEASING COMPANY OF ORLANDO,
LLC, CRAIG R. WOLFF, LASER SPINE
INSTITUTE, LLC and LASER SPINE
SURGICAL CENTER, LLC,

Defendants.

ORDER

This cause comes before the Court on Plaintiffs’ Motion to Remand to State Court (Dkt.
20), Defendant Ford Motor Company’s Respoims®pposition (Dkt. 33), Defendants Craig R.
Wolff, M.D., Laser Spine Institute, LLC, and && Spine Surgical Ceat LLC’s Response in
Opposition (Dkt. 34), and DefendariEsterprise Holdings, Inc., EAN Trust, Enterprise Leasing
Company of Florida, LLC, and Enterprise LisCompany of Orlando, LL€ (the “Enterprise-
Affiliated Defendants”) Joindesnd Adoption of Ford Motor Gopany’s Response in Opposition
(Dkt. 35).
l. BACKGROUND

Plaintiffs originally filed this action on cabout August 22, 2014, state court, against
Ford Motor Company (“Ford”), Enterprise Halds, Inc., EAN Trust,Enterprise Leasing

Company of Florida, LLC, and Enterprise LegsCompany of Orlandd,LC (the “Enterprise
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Defendants”), for product liability and negligen The complaint alleged that on August 16, 2010,

a “park-to-reverse” defect in a 2009 Ford Focus and negligence in the maintenance and inspection
of the rented vehicle caused it to unexpectedlydown Plaintiff McCarhy’s driveway, injuring
Plaintiffs.

On November 24, 2014, Plaintiffs filed an arded complaint, joining Craig R. Wolff,
M.D., Laser Spine Institute, LLC, and Laser Spine Surgical Center LLC (the “LSI Defendants”).
In addition to the product liabilitand negligence claims assertedhe original complaint, the
amended complaint asserts medical malpradiaens against the LS| Defendants. McCarthy
alleges she sought treatment for injuriesaunsd in the August 16, 2010 accident from the LSI
Defendants and that the LSI Deflants deviated from acceptable medical standards of care in
performing two surgeries on hieack on January 30, 2012, and Ad®, 2012. As a result of the
LS| Defendants’ alleged malketice, McCarthy claims she suffered permanent injuries and
damages.

Ford filed its notice of removal on Decbar 16, 2014. The notice of removal alleged
diversity jurisdiction pursuant to 28 U.S.C. 8323on the basis that Ford and the properly named
Enterprise Defendants are divert Plaintiffs, and that éhnon-diverse LSI Defendants are
fraudulently joined. Plaintiffs filed the instamtotion to remand on January 14, 2015.

. STANDARD OF REVIEW

Any civil case filed in state court may bemaved to federal court by the defendant if the
case could have been broughigorally in federal courtSee28 U.S.C. § 1441 (afaterpillar Inc.

v. Williams,482 U.S. 386, 392, 107 S. Ct. 2425, 96 L.Ed.2d 318 (1987). Federal courts have
diversity jurisdiction over civil actions whehe amount in controversy exceeds $75,000 and the

action is between citizens of difent states. 28 U.S.C. § 1332(@)versity jurisdiction requires



complete diversity; every plaintiff nsti be diverse from every defendaSee Tapscott v. MS
Dealer Serv. Corp.77 F.3d 1353, 1359 (11th Cir.1996hrogated on other grounds by Cohen v.
Office Depot204 F.3d 1069 (11th Cir.2000). When a defetndemoves an action to federal court
on diversity grounds, a court musinmand the matter to seatourt if complete diversity is lacking
between the parties or if any of the properly sdrdefendants are citizens of the state in which
the suit was filedFlorence v. Crescent Res., LL484 F.3d 1293, 1297 (11th Cir.2007).

A removing defendant has the burden of establishing both federal jurisdiction and
compliance with the procedures for removal sehfon 28 U.S.C. § 1446, as a matter of fact and
law. See Leonard v. Emgrise Rent A Car279 F.3d 967, 972 (11th Cir. 200Perez v. AT & T
Co., 139 F.3d 1368, 1373 (11th Cir. 1998). Because vainig a statutoryight it “should be
construed strictly in favoof state courjurisdiction.” Shamrock Oil & Gas Corp. v. Shee®d,3
U.S. 100, 108-09, 61 S. (368, 85 L.Ed. 1214 (19413ge also Univ. of S. Ala. v. Am. Tobacco
Co.,168 F.3d 405, 411 (11th Cir. 199®erez,139 F.3d at 1373. “Federaburts are courts of
limited jurisdiction, and ... all unceitdies as to removal jurisdictn are to be reseed in favor
of remand.”Russell Corp. v. Am. Home Assurance @64 F.3d 1040, 1050 (11th Cir. 2001).

1.  MOTION TO REMAND

Plaintiffs challenge Ford’s removal on twwounds: (1) that reaval was procedurally
improper because Ford did not obtain Defendants’ unanimous consent; and (2) that Ford has not
established federal jurisdictidrased on 28 U.S.C. § 1332. As aitiéth matter, boh Ford and the

LSI Defendants have asserted ittt LS| Defendants verbally carged to removal prior to Ford



filing the notice of removal.The Court accepts these assertions as*tilerefore, Plaintiffs’
argument regarding the procedural proprityrord’s removal is without merit.

The remainder of Plaintiffs’ arguments supporting its motion to remand are based on the
lack of diversity jurisditon under 28 U.S.C. § 1332.

A. Citizenship of the Enterprise Defendants

Plaintiffs argue that Enterprise Rent-A-Gard Enterprise Leasing Company of Florida,
LLC are Florida citizens and thus, Ford has established complete diversity pursuant to 28
U.S.C. 8 1332. As discussed below, Plaintiffs argtakien regarding the citizenship of Enterprise
Leasing Company of Floridd,LC, and have incorrectly inaled Enterprise Rent-A-Car, a
fictitious entity, as a defendaint this action. Therefa, Ford has adequately established diversity
jurisdiction as to the correctlyamed Enterprise Defendants.

A party seeking to remove asmto federal court pursuattt the first paragraph of 28
U.S.C. 8§ 1446(b), i.e., within therst thirty days after service, ®ot restricted in the types of
evidence it may use to satisfy theigdictional requirements for removéretka v. Kolter City
Plaza Il, Inc.,608 F.3d 744, 770-71 (11th Cir. 2010). Teisdence may include the removing
defendant’s own affidavit, deation, or other documentatidd. at 755.

Ford filed its notice of removal on Decemid&r;, 2014, attaching the affidavit of Alisande

L. Williams (the “Williams Affidavit”).?2 The Williams Affidavit establishes that the Enterprise-

! The Enterprise Defendants’ consent is not contested.

2 The Court will give deference to Defendants’ representations regarding their consent to rechpvasame
them to be true as they are @ingd in a pleading signed by a lawy&ee Burns v. Windsor Ins. C81 F.3d 1092,
1095 (11th Cir. 1994) (stating that specific claims contained in pleadings signed by a lawyersdésfenence and
a presumption of truth, noting thatugers are officers of the court thadve duty of candor to the tribunal).

3 Ford was not served with the original complaint that filed in August, 2014. It waserved with process in this
action on November 26, 2014, after the complaint was amended, therefore, its removal wastiere8 U.S.C. §
1446(b). (Dkt. 1-4).



affiliated entities properly named as Defendants in this action are all citizens of states other than
Florida, including Enterprise Leasing Company of Florida, LLC, a limited liability company
whose sole member is a Missouri corporation viglprincipal place of buisess in Missouri. (Dkt.

1-6). The Williams Affidavit also notes that several of the Enterprise-affiliated entities named in
this action are incorrectly named and identifiedhe style and body of the amended complaint.
One such incorrectly identified entity is Enterpi&ent-A-Car, which is a fictitious name used by

the Enterprise entitiesd.

Contrary to Plaintiffs’ assadn that Enterprise Leasing @pany of Florida, LLC is a
Florida citizen by virtue oits name and the location of its priple place of busiess, which is in
Florida, “[a] limited liability company is a citizen of any state of which a member of the company
is a citizen.”Rolling Greens MHP. L.P. v. Comcast SCH Holdings. L.L3%4, F.3d 1020, 1022
(11th Cir.2004). Because the Williams Affidavit clearly establishes that Enterprise Leasing
Company of Florida, LLC’s sole member isg#ssouri corporation, Enterprise Leasing Company
of Florida, LLC is a citizen oMissouri; therefore, complete diversity exists as to the properly
named Enterprise Defendants. As to Plaintiffigjuments regarding Enterprise Rent-A-Car, 28
U.S.C. 8§ 1441 (b)(1) instructs courts to disredhedcitizenship of defendants sued under fictitious
names for removal purposes. Therefore, the Gaillirtisregard Plainffs’ arguments regarding
the citizenship of Enterprise ReA-Car. Accordingly, the Courtrids that Ford has adequately
established diversity as to Faadd the Enterprise Defendants.

B. Diversity Jurisdiction

1 Fraudulent Migoinder
Plaintiffs move to remand thease on the basis that the [D#fendants are properly joined

and complete diversity of citizenship does exist as required by und28 U.S.C. § 1332. Ford



argues the LSI Defendants are fraudulently misppinecause (1) no joint,\geral, or alternative
liability exists between Ford and the LSI Dedants; and (2) because the product liability and
negligence claims against Ford have no connettidhe medical malpractice claims against the
LS| Defendants. The Enterprise Defendants joiRand’s response in opposition to the motion to
remand. For the reasons discussed below, thatCas determined that LS| Defendants are
fraudulently misjoined, and Pl&iff’'s motion to remand must be denied on this basis.

Fraudulent joinder is found in three situatios) when there is10 possibility that a
plaintiff can prove its claims against a non-divedséendant; (2) when there is outright fraud in
the pleading of jurisdictional fagtand (3) “when a diverse defentlés joined with a nondiverse
defendant as to whom there isjoot, several or alternative bdity and where the claim against
the diverse defendant has no reahnection to the claim ageit the nondiverse defendankée
Triggs v. John Crump Toyotd54 F.3d 1284, 1287 (11th Cir.1998) (citihgpscott 77 F.3d at
1360). When a plaintiff names @on-diverse defendant solely wrder to defeat diversity
jurisdiction, the non-diverse defendas fraudulently joned and the distriatourt must “ignore
the presence of the non-diverse defendant and al@nynotion to remand ¢éhmatter back to state
court.” Henderson v. Wash. Nat'l Ins. Cd54 F.3d 1278, 1281 (11th Cir.2006).

A plaintiff's joinder of a non-dierse defendant is proper whéreatisfies the permissive
joinder requirements of Federal IRwf Civil Procedure 20(a)(2).riggs 154 F.3d at 1289. Rule
20(a)(2) allows defendants to be joined if “anghti to relief is asserted against them jointly,
severally, or in the alteative with respect to or arising outthie same transaction, occurrence, or
series of transactions or occurrences,” and ‘@mstion of law or faatommon to all defendants
will arise in the action.” Fed. ECiv. P. 20(a)(2)(A)-(B). To determine whether claims arise from

the same “series of transactions or occurrencedéiuRule 20(a)(2), couris the Eleventh Circuit



apply the “logical relationship” teskee Smith v. Trans—Siberian Orches#a8 F.Supp.2d 1315,
1319 (M.D. Fla.2010) (citingrepublic Health Corp. v. Lifemark Hosps. of FI&b5 F.2d 1453,
1455 (11th Cir.1985)). “Under this testlogical relationship existstifie claims rest on the same
set of facts or the facts, on which one claim rests, activate additional legal rights supporting the
other claim.”ld. (citing Republic Health755 F.2d at 1455). Stated difémtly, “there is a logical
relationship when ‘the same operatiaets serve as the basif both claims.”Republic Health,
755 F.2d at 1455 (quotirglant v. Blazer Fin. Servs., Ind98 F.2d 1357, 1361 (5th Cir.1979)).
“[O]nly claims that do not ase from common operative factare not logically related.”
Montgomery Ward Dev. Corp. v. Just882 F.2d 1378, 1381 n. 1 (11th Cir.1991).

The logical relationship standard is a ‘6@ one that “permits a broad realistic
interpretation in the interest alvoiding a multiplicity of suits.Plant v. Blazer Fin. Servs., Inc.,
598 F.2d 1357, 1361 (5th Cir.1979) (internal quotations omittddjnder rules, including Rule
20(a)(2), are construed generously towards ‘féaiteng the broadest possible scope of action
consistent with fairness of the partiedliited Mine Workers v. Gibb883 U.S. 715, 724, 86 S.
Ct. 1130, 16 L. Ed. 2d 218 (1966). However, fedeaairts may disregard citizenship of resident
parties and sever and remand their claims when the factual nexus between these claims and claims
of the diverse parties is so lagl as to render joindainder Federal Rule @ivil Procedure 20
nothing but an attempt void federal jurisdictionSeeln re Trasylol Products Liab. Litig 754

F. Supp. 2d 1331, 1335 (S.D. Fla. 2010) (ciffiagpscot 77 F.3d 1353).

4 Decisions of the former Fifth Circuit rendered prior tadber 1, 1981, constitute binding authority in the Eleventh
Circuit. See Bonner v. City of Pricharfi61 F.2d 1206, 1209 (11th Cir.1981) (en banc).



In the instant case, Plaintiffs do not satisfy germissive joinder gelirements of Federal
Rule of Civil Procedure 20(a)(&irst, Plaintiffs’ alleged right to relief against the LS| Defendants
does not arise out of the same saction, occurrence, or seriesti@nsactions or occurrences as
their claims against Ford and the Enterprise Dadats. McCarthy’s factuallegations related to
her product liability and negligen@taims against Ford and Enterprise are entirely distinct from
the factual allegations necessary to support rhedical malpractice claims against the LSI
Defendants. For example, the facts that woupipsut a medical malpractice claim against the LSI
Defendants involve questions regarding the medipptopriateness of twog&rate surgeries that
McCarthy underwent and the quwlief medical care she receivedconnection therewith. The
facts that would support product liability and neghge claims against Ford and Enterprise, on
the other hand, involve factual questions teddato the design, engineering, manufacture,
marketing, advertising, and maintenance of thieicke involved in the July 19, 2010 incident.
Therefore, in order to determine liability foretielaims against Ford and Enterprise, and the LSI
Defendants, the fact finder musiok to two separate and digtintransactions or occurrences.
Because the claims against Ford and Enterpiseanot arise out of the same transaction or
occurrence as the claims against the LS| Defesddme claims are naogically related. Thus,
joinder is improper under Rule 20(a).

Plaintiffs’ allegations also do not support ading of joint and several liability for Ford
and the LSI Defendants under Florida le&see Ass'n for Retarded Citizens of Volusia Inc. v.
Fletcher,741 So.2d 520 (Fla. DCA 1999) (finding thategligent defendant who caused an initial
injury was not jointly and severally liable with health care workers whose subsequent negligence
caused additional injury). Plaiffg’ right to relief also allows a finding of alternative liability,

because, as previously discussed, claims ag&msl and Enterprise arise out of an entirely



different set of operativiacts than those against the LSI Defants and are not logically related.
Thus, Plaintiffs’ claims for reliefun afoul of Rule 20(a)(2)’s regqeiment that a plaintiff's right
to relief must be asserted agaidsfendants “jointly, severally, ar the alternative.” Fed. R. Civ.
P. 20(a). Therefore, the LS| Defendaate improperly joiad in this actionSee Stone v. Zimmer,
Inc., No. 09-80252-CIV, 2009 WL 1809990, at *3 (SHBa. June 25, 2009) (Holding that the
joinder of a medical malprace claim with a product liability aim was inappropriate because
the claims did not involve common questions of @wfact and did not asggoint, several or
alternative liability arisyg out of the same transaction, occuo® or series of transactions or
occurrences.)

Finally, it is clear that th@inder of the LSI Defendants rises beyond the level of “mere
misjoinder” as discussed TrapscottSeeTapscott 77 F.3d 1360. Ifapscottthe Eleventh Circuit
concluded that because thewams no ‘“real connection” beden two controversies, the
“misjoinder” of non-diverse parties was egregioss,as to constitutdraudulent misjoinder.”
Specifically, the Eleventh Circuit stated: “We holattlthe district court dinot err in finding an
attempt to defeat diversity jadiction by fraudulent joinder. W not hold that mere misjoinder
is fraudulent joinder, but we do agree with therdistcourt that [the meants’] attempt to join
these partiess so egregious as to constitute fraudulent joindét. at 1360 (emphasis added).
The circumstances of the instant case also stgpeh a finding. Here, the original complaint
contained no mention of medicahalpractice and Plaintiffdyave proffered no legitimate
justification for the joinder of the LS| Defeadts. Additionally, the Plaintiffs’ claims do not
involve any common questions of lawfact and do not assert joisgveral or altemtive liability
“arising out of the samiansaction, occurrence series of transactiors occurrences.” Indeed,

McCarthy’s medical malpractice claim haso“real connection” witthe controversy involving



Ford and the Enterprise Defendaritkerefore, on the facts of thigse, the Court holds that the
attempted joinder of non-diverse defendants am hhsis of wholly disconnected claims is
unreasonable, and constitutes a fraudulent mdgyi Accordingly, the motion to remand must be
denied as to Plaintiffs’ claims agairiee Ford and Enterprise Defendants.
2. Proof of a Cause of Action against the L SI Defendants®

The LSI Defendants argue that they are fraewly joined on a different basis. The LSI
Defendants assert there is no podisitihat Plaintiffs can establisa cause of acn against them
becausehe applicable statute of limitations bars all of Plaintiffs’ claims. The LSI Defendants’
argument is based on the first type of fraudulemtder, in which an exception is provided to the
requirement of complete diversity whehere is no possibility that the plaintiff can prove a cause
of action against a non-diverse defend&eke Triggs154 F.3d at 1287. A defdant asserting this
type of fraudulent joinder must prove fraueld joinder by clear and convincing evidenSee
Stillwell v. Allstate Ins. Co663 F.3d 1329, 1332 (11th Cir.2011) (citi@gpwe 113 F.3d at 1538).

While a statute of limitations defense maydoasidered in connection with a fraudulent
joinder inquiry,see Bollea937 F. Supp. 2d at 1349 (citifdyown v. Jevic575 F.3d 322, 327 (3d
Cir.2009), the LSI Defendants’ conshry assertion that the clairagainst them “were filed well
beyond the two-year statute of lintitans set forth in Florida States § 95.11(4)(b)” is insufficient
to satisfy their burdei proving fraudulent joinder. BhLSI Defendants do not reference any
filing dates supporting their argument that Piiffisi claims are time-barred. Nor do the LSI
Defendants make any showing tHlaintiffs’ claims were not asserted within the limitations

period as potentially extendedtolled by Florida’'s medical malpractice statutory schémbus,

5 It is undisputed that the LSI Defendants are Florida residents. Therefore, they are nopdisermet to 28 U.S.C.
§1332.

6 See Hankey v. Yariai55 So.2d 93 (Fla. 2000) (“Pursuant to section 95.11(4)(b), Florida Statutes (1997), an
action for medical malpractice must be commenced withiny®ars from the time the incident giving rise to the

10



the LSI Defendants have not sufficienslyown they are fraudulently joined.
V. CONCLUSION
Pursuant to Federal Rule of Civil Procegl@, parties may beajyped or added by order
of the court on motion of any pgror of its own initiative atay stage of the action and on such
terms as are just. Fed. R. Civ. P. 21. Any claiairag} a party may be seeel and proceeded with
separatelyFerry v. Bekum Am. Corpl85 F. Supp. 2d 1285, 1288-89.(M Fla. 2002) (citing
Fed. R. Civ. P. 21). Because the Court found ttmatLSI Defendants are fraudulently misjoined,
the Court willsua spontesever and remand Plaintiffs’ clairagainst the LS| Defendants to state
court.
Accordingly, it iSORDERED AND ADJUDGED that:
1. Plaintiffs’ Motion to Remand to State Couittkt. 20) is DENIED as to Ford and the
Enterprise Defendants.
2. Plaintiffs’ Motion to Remand to State Co(iDkt. 20) is GRANTED as to Defendants
Craig R. Wolff, M.D., Laser Spine Institutel.C, and Laser Spin8urgical Center LLC.
The Clerk is directed to sever and remaldlaims against Defendants Craig R. Wolff,
M.D., Laser Spine Institute, LLC, and Laser $p8urgical Center LL@s to Count IV of
the amended complaint.

DONE AND ORDERED at Tampa, Florida, this 24th day of March, 2015.

SUSAN C. BUCKLEW
United States District Judge

action occurred or within two years from the time the intide discovered or should have been discovered with the
exercise of due diligence. However, before a claimanfiltaa medical malpractice suit, chapter 766 prescribes a
number of requirements and provisions...which affect the running of the limitations period.”)

11



Copies To: Counsel of Record and Parties

12



